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CASES 


IN 


THE    SUPREME  COURT 


PENNSYLVANIA. 


WESTERN  DISTRICT,  SEPTEMBER  TERM  1830. 


Holdship  against  Doran. 

IN    ERROR. 

An  action  against  a  bidder  at  a  sheriff's  sale,  for  the  difference  between 
the  amount  of  his  bid,  and  that  at  which  the  land  was  struck  down  at  a 
subsequent  sale,  must  be  brought  either  in  the  name  of  the  sheriff,  on  the 
privity  of  contract,  or  in  that  of  some  one  who  was  injured. 

A  sheriff  may  after  the  return-day  of  his  writ,  sustain  an  action  against 
a  bidder  at  his  sale,  to  recover  from  him  the  amount  of  his  bid,  without  hav- 
ing first  tendered  to  him  a  deed. 

Unless  a  bidder  is  notoriously  insolvent,  the  sheriff  cannot,  long  before 
the  return-day  of  his  writ,  make  a  return  that  the  purchaser  has  not  paid, 
and  therefore  unsold  for  want  of  buyers  ;  and  where  he  does  so,  and  has 
made  no  demand,  and  has  no  evidence  to  justify  him  in  so  doing,  the  bid- 
der is  not  liable  for  a  difference  in  price. 

In  ordinary  cases,  there  is  no  reason  to  justify  a  sheriff  in  demanding  the 
money,  on  a  sale  of  lands,  before  he  can  give  a  title,  or  the  purchaser  can 
get  possession. 

When  a  suit  is  brought  "for  use,1'  without  specifying  the  persons  for 
whose  use  it  is  brought,  it  is  error  in  the  court  to  refuse  to  compel  the  coun- 
sel for  the  plaintiff  to  put  the  names  of  the  persons  to  whose  use  it  •  is 
brought  upon  the  record,  when  requested  by  the  defendant  so  to  do. 

THIS  was  a  writ  of  error  to  the  Common  Pleas  of  Allegheny 
county. 

The  facts  of  the  case  are  thus  stated  by  his  Honor  who  delivered 
the  opinion  of  the  court : 

Of  November  term  1820,  N.  Burt  entered  a  judgment  on  a  bond 
and  warrant  of  attorney  against  Patrick  Doran,  for  $729.15.  To 

(9) 
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August  term  1822,  a.  fi.fa.  issued  on  this  judgment,  and  was  levied 
on  a  house  and  lot  in  Pittsburgh,  particularly  described  ;  the  defend- 
ant waived  the  necessity  of  an  inquisition.  A  writ  of  vend.  ex. 
issued  to  April  term  1823,  and  was  returned  sold  to  A.  Bracken- 
ridge  for  31500.  On  motion,  and  after  taking  depositions,  and  a 
hearing  by  the  court,  this  sale  was  set  aside  at  August  term  1823. 
An  ah.  vend,  ex.  issued  to  November  term  1823,  which  was  re- 
turned, property  sold  for  $2850.  On  motion  and  by  consent,  this 
sale  was  set  aside  at  February  term  1824.  It  may  be  here  stated, 
that  in  the  course  of  the  cause,  A.  Brackenridge  was  examined  sev- 
eral times,  and  was  asked  by  the  defendants  below,  for  whom  he  bid 
at  April  and  November  1823,  and  to  whom  the  property  was  sold 
for  ^2850,  at  November  term  1823,  for  the  purpose  of  proving  by 
him,  that  he  was  the  bidder  at  the  last  sale,  and  that  at  both,  he  bid 
for  James  Gray.  This  evidence  was  objected  to  by  the  plaintiff, 
and  overruled. 

A  pluries  vend  ex.  iss.ued  to  August  term  1824 ;  upon  which  a 
return  was  made  on  the  31st  of  July  1824  (before  the  return-day) : 
"  Property  sold  to  Henry  Holdship  for  $2500,  but  the  purchase- 
money  not  being  paid,  therefore  I  return  unsold  for  Avant  of  buyers." 
A  second  pluries  vend.  ex.  issued  to  November  term  1825,  which 
was  returned  "  sold  to  Brackenridge  ;"  this  sale  was  also  set  aside, 
by  order  of  the  court ;  this  was  on  motion  and  affidavit  of  Doran 
and  others  ;  and  the  plaintiff  made  no  objection.  A  third  pluries 
vend.  ex.  issued  to  May  term  1826,  was  returned  "  property  sold  to 
Joseph  Caskey  for  $2010." 

This  suit  in  the  name  of  Patrick  Doran  for  use,  against  Henry 
Holdship,  was  to  recover  the  difference  between  the  bid  of  Holdship 
and  the  price  for  which  the  property  was  sold  to  Caskey,  and  also 
interest  on  that  difference. 

It  was  proved  that  James  Gray  and  not  Doran  employed  the 
counsel  who  brought  the  suit ;  it  was  admitted  the  suit  was  not  for 
the  use  of  Doran,  but  stated  to  be  for  the  use  of  his  creditors.  The 
defendant  repeatedly  called  on  the  plaintiffs  counsel  to  name  the 
persons  alleged  to  be  interested,  and  applied  to  the  court  to  compel 
them  to  state  on  the  docket,  for  whose  use  the  suit  was  trying ;  this 
the  court  refused  to  do. 

To  prove  the  liability  of  Holdship,  the  sheriff  was  examined,  who 
knew  nothing  about  it,  except  that  he  signed  the  return  as  drawn 
up  by  his  deputy.  The  deputy  testifies,  that  Holdship  was  not  at 
the  sale  ;  but  that  somebody  told  him  that  the  bid  was  for  Holdship, 
but  that  he  never  saw  or  spoke  to  Holdship  about  it ;  he  never  asked 
him  for  the  money  or  whether  he  would  take  the  property. 

D.  Scully  testified,  that  on  the  day  of  the  sale,  he  met  Holdship 
and  told  him,  that  if  the  property  sold  for  $2500,  it  would  cover  his 
(Scully's)  judgment.  Holdship  said  he  would  not  attend,  but  told 
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Scully  to  bid  $2500  for  him  ;  and  that  he  did  so,  and  told  the  dep- 
uty sheriff  to  enter  it  sold  to  lloldship  ;  that  he  had  no  conversation 
with  lloldship  about  it  afterwards  till  lately. 

A.  Brackenridge  testified,  that  he  was  attorney  for  Burt,  the 
plaintiff,  and  interested  in  the  judgment,  and  attended  the  sale,  but 
did  not  know  who  was  the  bidder  at  the  time  the  property  was 
struck  down  ;  that  he  directed  the  return  to  be  made ;  that  Hold- 
ship  was  not  present,  and  he  never  spoke  to  him  about  it. 

J.  S.  Craft  testified,  that  being  interested  for  a  part  owner  of  the 
judgment  in  the  name  of  Scully,  he,  sometime  after  the  sale,  spoke 
to  lloldship  about  the  money,  who  replied  that  he  would  consult 
Mr.  Baldwin,  and  let  him  know ;  the  matter  was  never  mentioned 
between  them  afterwards. 

The  defendant  then  gave  in  evidence  the  following  paper,  it  being 
first  proved  by  Mr.  Craft 

"  Gray  to  purchase  in  his  own  or  other's  name ;  whatever  may 
be  the  public  bid,  there  is  to  be  $4500  allowed  Doran  for  his  inter- 
est in  the  premises  levied  on.  All  the  judgment  notes  or  advances 
now  paid  or  incurred  by  Gray,  on  account  of  this  building,  includ- 
ing the  pledge  of  Murry's  lot  to  Gray,  to  be  part  payment  of  said 
$4500.  The  remainder  to  be  paid  in  three  equal  annual  instalments 
from  the  day  of  sale  without  interest.  If  within  two  years  are  sold 
by  one  or  either  of  them  or  P.  S.  Smith,  Gray  to  receive  back 
his  money  and  interest  without  accounting  for  the  rent  received  by 
him  above  the  ground-rent — surplus  to  Doran.  First  quarter's 
rent  received  by  Gray  on  1st  July. 

Signed  J.  GRAY. 

P.  DORAN." 

This  agreement  had  no  date,  but  it  was  admitted  and  proved  to 
have  been  made  in  the  spring  of  1823 ;  and  Mr.  Craft  proved  that 
it  was  to  have  been  drawn  into  form  by  him,  and  was  left  in  his 
keeping  ;  it  was  considered  binding  by  both  parties,  and  had  more 
than  once  been  produced  by  him  in  court,  and  before  arbitrators — 
that  if  this  money  is  recovered,  he  will  claim  it,  and  he  expects  it 
will  go  to  an  assignee  of  part  of  Scully's  judgment. 

Mr.  Brackenridge  proved  that  this  suit  was  brought  by  him,  that 
he  was  employed  by  Gray  and  no  other ;  that  Gray  told  him  this 
money,  if  recovered,  would  go  to  cover  Scully's  judgment  and  that 
of  Harman  &  Co. 

James  Gray  was  then  sworn  and  proved,  that  Caskey  bid  for 
him,  and  that  he  immediately  went  into  possession ;  that  the  before- 
mentioned  agreement  is  binding,  and  he  is  bound  to  account  to 
Doran  for  $4500  ;  that  he  was  responsible  for  a  good  deal  of  money 
for  Doran ;  that  he  considers  himself  liable  to  judgment  creditors 
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for  the  amount  bid,  and  no  more ;  that  the  property  is  now  worth 
$7000,  and  he  gets  $450  per  year  rent  for  it. 

A  number  of  judgments  against  Doran  were  read  in  evidence, 
and  much  evidence  about  their  payment  was  given ;  some  of 
them  were  in  part  paid,  but  in  all  it  did  not  amount  to  near 
$4500. 

The  questions,  to  whom  was  the  property  sold  for  $2850,  and 
why  was  that  sale  set  aside,  were  asked  of  all  the  witnesses  but 
Scully,  and  the  court  decided  that  question,  and  all  questions  on 
that  subject,  to  be  improper. 

Several  points  were  put  by  the  plaintiff  and  the  defendant  to  the 
court,  upon  which  they  were  requested  to  charge  the  jury  ;  and  fif- 
teen errors  were  assigned  in  their  answers  thereto ;  all  of  which 
sufficiently  appear  in  the  opinion  of  the  court. 

The  jury  found  a  verdict  for  the  plaintiff,  for  the  full  amount  of 
the  claim. 

Fetterman,  for  the  plaintiff  in  error. 

This  suit  cannot  be  maintained  in  the  name  of  Patrick  Doran, 
because  he  has  sustained  no  damage.  By  the  private  agreement 
between  him  and  Gray,  he  was  to  receive  $4500  for  the  property, 
be  the  public  bid  what  it  might.  How  then  can  he  say  that  he  is 
injured  because  Holdship  did  not  take  the  property  at  $2500,  when 
he  was  to  receive  $4500  for  it?  He  has  been  rather  benefited 
than  injured ;  for  if  Gray  had  not  got  the  property  and  Holdship 
had  taken  it  at  his  bid,  Doran  might  not  have  been  able  to  compel 
Gray  to  account  for  the  $4500. 

He  also  contended,  that  no  case  could  be  found  in  the  books,  in 
which  the  action  had  been  brought  in  the  name  of  the  defendant  in 
the  execution  to  recover  the  difference  of  the  sales.  Suppose  a 
recovery,  to  whom  does  the  money  go  ?  Why,  to  the  judgment 
creditors  of  Doran ;  aad  it  appears  there  are  many  of  them.  If 
they  have  sustained  loss,  the  action  should  have  been  in  the  name 
of  the  sheriff:  Friedly  v.  Scheetz,  9  S.  &  R.  156. 

He  then  contended,  that  the  sale  of  this  property  had  not  yet 
been  completed,  and  therefore  it  could  not  yet  be  ascertained  who 
was  injured,  and  referred  to  the  testimony  set  out  in  the  respective 
bills  of  exception.  That  the  last  sale  to  Caskey,  as  agent  of  Gray, 
was  not  consummated,  no  deed  having  been  delivered.  That  a 
sheriffs  sale  of  itself  does  not  pass  the  title  of  the  debtor :  2  Caines 
63 ;  2  Johns.  261 ;  8  Id.  548.  That  there  must  be  a  deed  made, 
acknowledged  and  delivered ;  and  until  that  is  done  the  title  has 
not  passed,  and  the  sale  does  not  operate :  1  Johns.  Cas.  114. 
The  cases  above  referred  to  also  show  that  if  a  deed  with  a  receipt 
on  it  has  been  delivered  as  an  escrow,  it  does  not  pass  the  title, 
until  the  money  is  paid ;  and  that  the  money  must  be  paid  in  a 
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reasonable  time  ;  at  the  return  of  the  writ,  or  next  term,  afterwards : 
8  Johns.  553. 

That  in  Pennsylvania  (Purdon  265),  the  sheriff  must  give  the 
buyer  a  deed  duly  sealed  and  acknowledged  in  open  court,  and 
that  before  the  purchaser  can  institute  proceedings  to  obtain  posses- 
sion, he  must  have  his  deed  acknowledged  and  certified  under  seal 
of  court:  Purd.  760;  6  S.  &  R.  171. 

Although  a  deed  might  be  good  under  special  circumstances  with- 
out acknowledgment  (2  Yeates  458)  yet  it  is  open  to  all  abjections 
which  might  be  made  on  being  offered  in  court  without  acknowledg- 
ment :  2  Yeates  456-8. 

That  an  acknowledgment  is  necessary  to  the  validity  of  a  sheriff's 
deed  (3  Yeates  406),  and  must  be  in  the  county  where  the  land  lies 
(1  S.  &  R.  96—101),  or  it  cannot  be  received  in  evidence ;  nor  is  it 
admissible  in  evidence  if  acknowledged  before  the  return  of  the 
writ :  3  Yeates  405 ;  4  Id.  212,  14. 

There  was  nothing  to  show  that  this  deed  had  been  delivered ; 
the  sheriff  swears  that  it  had  net,  and  he  could  not  do  it  unless  he 
was  satisfied  about  the  payment  of  the  purchase-money.  The  sale 
is  not  then  complete;  the  quantum  of  injury,  if  any,  not  ascer- 
tained, nor  is  it  ascertained  who  are  the  sufferers.  If  the  sale  to 
Caskey  is  set  aside,  and  the  property  is  sold  again  to  a  greater 
amount  than  Holdship's  bid,  Holdship  clearly  is  not  responsible. 
But  supposing  that  the  deed  had  been  delivered  to  Caskey,  and  the 
last  sale  thereby  consummated,  no  demand  was  made  of  Holdship 
of  the  purchase-money,  neither  before  nor  after  the  return  of  the 
writ  of  venditioni  exponas  on  which  the  property  was  sold  to  him. 

How,  unless  a  demand  was  made,  can  it  be  ascertained  whether 
he  is  able  to  pay  or  not  ?  it  is  enough  under  the  decision  of  Pent- 
land  v.  Gray,  decided  here  at  last  term,  if  the  sheriff  has  the 
money  at  the  return- day  of  the  writ.  And  it  has  been  decided 
that  a  purchaser  is  not  bound  to  pay  unless  the  sheriff  is  ready  to 
deliver  his  deed :  See  2  S.  &  R.  426  ;  7  Id.  199.  No  notice  was 
given  to  Holdship  of  the  property  having  been  struck  off  to  him ; 
and  the  sheriff  never  conversed  with  him  about  it. 

He  also  contended  that  the  court  were  wrong  in  not  having  the 
name  of  the  individual,  for  whose  use  the  suit  was  brought,  placed 
on  the  record.  Every  man,  when  sued,  has  a  right  to  know  his 
antagonist.  If  the  matter  were  fairly  managed  by  those  interested, 
what  objection  can  there  be  to  placing  the  name  of  the  plaintiff 
on  record.  For  his  part  he  had  never  before  known  it  to  be 
refused. 

That  it  was  manifest  the  court  erred  in  not  permitting  the  sev- 
eral interrogations  to  be  put  to  the  witnesses.  If  the  transaction 
was  fair  and  honorable,  what  objection  could  there  be  in  suffering 
the  answer  to  be  given  ? 
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It  appeared  from  the  recent  decisions  of  our  Supreme  Court  on 
the  subject,  that  they  were  anxious  to  place  sheriffs'  sales  on  fair 
ground;,  to  have  them  conducted  in  a  way  alike  advantageous  to 
the  interests  of  the  debtor  and  his  judgment-creditor.  They  had 
taken  a  stand  against  secret  liens,  and  were  anxious  that  property 
should  bring  a  fair  price,  and  the  purchaser  take  a  good  title. 
Why  then  not  have  their  respective  sales  on  Burt's  judgment  ex- 
plained? Why  in  a  suit  where  Patrick  Doran  denies  that  the 
money  is  coming  to  him,  in  a  suit  brought  by  the  counsel  of  James 
Gray,  who  had  made  the  secret  agreement  with  Doran,  and  to 
whom,  if  to  any  one,  it  was  presumable  the  money  was  coming, 
should  not  everything  be  explained,  especially  when  the  grava- 
men alleged  is,  that  Patrick  Doran  is  injured,  and  therefore  brings 
suit. 

The  secret  agreement  was  clearly  a  manoeuvre  to  benefit  Gray 
at  the  expense  of  Doran's  judgment-creditors.  It,  too,  has  been 
treated  as  an  executed  contract  by  both  parties.  Gray  has  got  the 
possession ;  and  the  sheriff's  sale  between  them  was  a  mere  mode 
of  conveying  the  legal  title.  Did  not  justice  require  that  that 
agreement  should  be  made  known  at  the  sale  ?  It  was  concealed 
by  the  very  man  who  directed  this  suit  to  be  brought,  because,  as 
he  said  himself,  if  he  had  produced  it  it  might  have  raised  the  bid 
for  the  property.  Had  that  been  done,  Holdship  would  have  been 
safe  from  all  possibility  of  loss.  Will  Gray  then  be  allowed  to 
take  advantage  of  his  concealment  of  this  private  agreement  ? 

Gray,  in  this  case,  after  the  making  of  that  agreement,  may  be 
considered  as  a  trustee  for  Doran's  creditors.  If  so,  and  he  pays 
the  difference  between  Caskey's  bid,  $2010  and  $4500,  they  are 
not  injured,  as  they  will  receive  much  more  than  Holdship  was  to 
have  given  for  the  property. 

The  counsel  then  noticed  the  points  made  in  the  other  assign- 
ments of  error  particularly,  but  it  is  unnecessary  to  state  them,  as 
they  are  sufficiently  adverted  to  in  the  opinion  of  the  court. 

Burke  and  Kennedy,  for  defendant  in  error,  whose  arguments 
the  reporter  did  not  hear. 

W.  Forward,  in  reply. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — We  are  of  opinion  that  there  was  error  in  several 
parts  of  this  proceeding.  In  the  first  place,  by  concealing  the 
names  of  the  persons  for  whose  use  the  suit  was  brought.  Scully 
and  others  were  admitted  as  witnesses,  and  without  their  testi- 
mony the  plaintiff  could  not  have  stirred  one  step.  Admit  that 
Holdship  had  behaved  amiss,  it  is  not  true  that  any  or  every  per- 
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son  could  sue  him  nor  that  those  who  could  recover  the  money  and 
keep  it  should  be  witnesses  against  him.  Nor  is  it  true  that  if 
Holdship  had  not  complied  with  his  engagement  to  the  sheriff, 
that  any  person  or  every  person  could  sue  him  for  his  violation  of 
it.  The  suit  must  either  be  brought  by  the  sheriff,  on  the  privity 
of  contract,  or  by  some  person  who  was  injured.  Doran  is  not 
injured,  he  gets  $4500  for  his  property  instead  of  $2500.  Gray 
is  not  injured,  he  has  been  enabled  to  comply  with  his  engagements 
with  Doran,  and  is  relieved  from  a  suit  against  him  on  his  agree- 
ment, which  he  might  have  expected  if  he  had  suffered  the  pro- 
perty to  be  struck  down  to  another  for  a  sum  less  than  $4500.  It 
has  been  stated  that  there  are  other  creditors,  but  we  have  not 
either  their  names  or  the  amount  of  their  debts ;  for  anything  which 
appeared  in  this  cause,  a  large  portion  of  the  $4500  will  go  to 
Doran.  To  be  sure  the  bid  at  sheriff's  sale  does  not  cover  all 
but  when  the  balance  comes  to  Doran  it  may  be  reached. 

There  are  some  acts  so  wicked  in  themselves  or  so  contrary  to 
an  express  legislative  provision,  that  any  person  may  prosecute  the 
perpetrator  and  punish  him  by  indictment ;  and  some  in  which 
any  informer  may  sue  in  a  civil  action  and  recover  a  penalty  pre- 
scribed by  law  ;  but  the  fact  of  bidding  at  a  sheriff 's  sale  is  not 
one  of  these ;  it  is,  in  the  law,  a  mere  breach  of  contract.  The 
bidder  may  be  sued  for  the  amount  of  his  bid  by  the  sheriff,  and 
be  compelled  to  pay  it,  in  some  cases,  though  not  always ;  or  he 
may.  in  some  cases,  though  not  in  every  possible  case,  be  liable 
for  the  difference,  if  the  land  is  sold  a  second  time  and  for  a  less 
sum.  His  breach  of  contract  is  as  great  though  the  land  sells  for 
more  at  a  second  sale,  and  yet  in  such  case  he  is  not  liable  for 
damages,  for  there  are  none.  It  is  not,  therefore,  the  omission  to 
pay,  but  the  injury  consequent  on  such  omission j  which  subjects 
him  to  damages.  The  plaintiff  must  then  be  either  the  sheriff  and 
he  is  the  proper  plaintiff,  or  if  any  other  can  sue,  it  must  be  a 
plaintiff  who  can  prove  that  he  has  sustained  damage.  I  do  not 
know  any  case,  except  that  of  a  penalty  by  positive  law  to  an  in- 
former, in  which  a  civil  suit  can  be  sustained  by  a  person  with 
whom  no  contract  has  been  made,  and  who  has  sustained  no  injury. 
In  this  case  there  is  no  pretence  of  injury  to  Doran  or  Gray,  and 
no  other  has  sued ;  and  it  is  immaterial  whether  they  cannot  or 
will  not  name  the  person  injured.  I  hope  it  is  the  last  time  a  court 
will  sit  to  inquire  and  decide  for  whom  it  may  concern,  without 
knowing  whom  it  does  concern  or  that  it  concerns  anyone.  If  it 
concerns  Scully,  then  he  should  not  be  a  witness ;  that  he  may  re- 
cover on  his  own  testimony,  is  what,  if  it  was  done  in  this  case,  I 
hope  will  not  be  done  again. 

It  has  been  assumed  in  this  case,  that  the  bidder  is  liable  in  all 
cases  for  the  difference  when  the  property  is  sold  for  less  at  a  sub- 
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sequent  sale,  but  this  is  not  universally  true.  There  are  many 
cases  in  which  the  bidder  will  not  be  compelled  to  pay  the  price 
bidden ;  he  is  not  bound  to  do  so  in  any  case  of  fraud  in  the  sale  ; 
and  whatever  will  set  aside  and  does  set  aside  the  sale,  discharges 
the  bidder  from  paying  the  bid,  and  from  paying  the  difference  if 
sold  afterwards  for  less.  There  is  no  ground  for  the  assertion, 
that  in  every  case  the  bidder  who  does  not  pay  is  liable  for  the 
amount  of  his  bid,  or  for  the  difference  of  price,  if  sold  for  less ; 
his  liability  may  exist  or  not  exist  according  to  the  facts  of  the 
case. 

As  a  good  deal  has  been  said  about  the  power  and  duties  of  the 
sheriff,  and  of  the  highest  bidder  at  a  sheriff's  sale  of  lands  and  as 
the  decisions  and  dicta  do  not  exactly  agree  with  each  other,  I  shall 
notice  most  of  them. 

In  1  Dall.  419,  it  is  said,  if  the  highest  bidder  is  unable  to  pay, 
the  sheriff  may  make  an  offer  to  the  next  highest.  And  if  the  pro- 
perty is  not  paid  for  after  sale,  the  return  should  be,  "  that  the 
property  was  knocked  down  to  A.  B.  for  so  much ;  that  said  A. 
B.  has  not  paid  the  purchase-money,  and  that  therefore  the  pro- 
perty remains  unsold."  I  would  infer  that  the  court  meant  a  de- 
mand of  the  bidder  must  be  made ;  how  otherwise  could  it  be  ascer- 
tained that  he  was  unable  to  pay. 

In  Vastine  v.  Fury,  2  S.  &  R.  426,  it  is  decided  that  a  pur- 
chaser of  land  at  sheriff's  sale  is  bound  to  pay  only  when  the  sher- 
iff is  ready  to  deliver  his  deed.  That  a  purchaser  from  whom  the 
money  had  not  been  demanded,  and  who  had  neglected  to  pay 
the  sheriff  before  the  return-day  of  his  writ,  but  who,  on  hearing 
that  it  was  returned  unsold,  because  he  had  not  paid,  immediately 
went  and  tendered  the  money  to  the  sheriff  was  not  in  default, 
but  shall  hold  the  land  against  the  purchaser  at  the  second  sale. 
This  case  was  fully  considered  and  for  a  long  time  was  supposed 
to  have  settled  the  law. 

In  Smith  v.  Painter,  5  S.  &  R.  223,  the  deed  was  made  and  ren- 
dered before  suit  was  brought  against  the  bidder  for  the  purchase- 
money  ;  and  there  was  nothing  said  on  this  subject ;  but  it  is  there 
said,  a  purchaser  may  be  relieved  from  his  bid,  if  there  is  any  fraud 
in  the  sale,  but  that  he  ought  to  apply  at  the  first  or  second  court. 

In  Scott  v.  Greenough,  7  S.  &  R.  197,  the  sheriff  had  made  and 
delivered  the  deed ;  bnt  in  this  case  the  dictum  is  first  used,  that 
the  sheriff  may  sue  for  the  purchase-money  without  having  acknow- 
ledged and  tendered  the  deed ;  but  it  is  not  said  that  this  may  be 
done  before  the  return-day  of  the  writ. 

In  the  case  of  Friedly  v.  Scheetz,  9  S.  &  R.  156,  there  is  a  dic- 
tum that  the  sheriff  may  tender  a  conveyance  and  sue  for  the  pur- 
chase-money. 

In  Negly  v.  Stewart,  10  S.  &  R.  207,  no  facts  are  stated,  except 
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that  it  appears  the  money  was  to  be  paid  on  a  certain  day ;  but  the 
broad  position  is  stated  that  immediately  on  the  property  being 
struck  down,  the  purchaser  must  pay  the  money,  or  the  sheriff  may 
set  it  up  again,  and  if  sold  lower,  may  charge  the  first  bidder  with 
the  difference.  This  is  in  direct  contradiction  of  the  case  of  Vas- 
tine  v.  Fury,  2  S.  &  R.  426,  and  that  case  was  not  cited  in  the 
argument  or  referred  to  in  the  opinion.  As  a  universal  proposition 
I  do  not  agree  to  it.  The  practice  in  different  counties  differs 
greatly  as  to  conducting  sheriff's  sales.  In  some  counties  the  sales 
are  uniformly  on  the  return-day  of  the  writ,  or  by  adjournment,  on 
some  day  in  the  same  week,  which  is  always  court  week ;  and  in 
such  cases  I  agree  entirely  to  the  case  in  10  S.  &  R.  207.  But  in 
other  counties  the  sales  are  uniformly  many  days  or  weeks  before 
the  return-day.  In  some  the  bidder  always  gives  a  bond  and  war- 
rant to  confess  judgment  for  the  purchase-money,  payable  on  the 
return-day  ;  in  others  he  signs  conditions  of  sale  which  are  to  pay 
on  the  return-day,  and  some  other  varieties.  Now  in  these  last  cases, 
where  the  practice  has  been  to  take  a  judgment-bond  or  note  pay- 
able on  the  return-day,  it  would  be  unjust  to  vary  the  practice 
without  reason  and  without  notice.  The  rule  must  be  uniform  in 
all  sheriff's  sales  in  the  same  county  ;  or  if  a  case  requires  a  differ- 
ence the  terms  must  be  publicly  proclaimed  before  and  at  the  sale. 

On  a  sale  of  personal  property,  by  an  officer,  the  goods  are  de- 
livered at  once,  and  the  money  is  then  demandable ;  but  I  deny 
that  the  money  can  be  recovered  unless  the  goods  are  delivered  or 
ready  to  be  delivered,  unless  the  terms  of  the  sale  are  special. 

What  would  be  gained,  when  the  sale  is  one  or  two  months  before 
the  return-day  of  the  writ,  by  requiring  the  bidder  to  pay  on  the 
spot  ?  The  plaintiff  would  not  get  the  money ;  he  could  not  sue 
the  sheriff  for  it,  or  rule  him  to  pay  it ;  and  as  the  sheriff  would  be 
answerable  if  he  paid  it  over,  and  the  sale  should  be  set  aside,  he 
never  would  pay  it  over. 

Many  men  are  perfectly  able  to  pay  money  at  the  end  of  a 
month  or  week  who  have  it  not  in  their  pocket  at  the  moment  of  a 
sheriff's  sale.  It  would  then  occasion  loss  to  defendants  to  require 
money  to  be  paid  long  before  it  can  be  used ;  and  the  law  was  made 
for  defendants  as  well  as  plaintiffs ;  it  would  be  a  loss  to  younger 
judgment-creditors  in  the  case  of  an  insolvent  defendant,  and  no 
advantage  would  result  to  any  one  except  to  sharpers  and  specu- 
lators at  sheriff's  sales. 

It  would  not  be  practicable  for  this  court  to  lay  down  a  rule 
which  would  extend  over  the  state;  for  the  Courts  of 'Common 
Pleas  have  the  right  to  make  their  own  rules.  And  we  can  still 
less  decide  on  every  case  which  has  accrued,  according  to  a  rule  not 
yet  made.  We  have  no  evidence  of  any  uniform  practice  in  this 
county.  The  practice  in  this  particular  instance  was  a  bad  one. 

2  P.  &  W.— 2 
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The  fact  that  the  house  in  question  had  been  sold,  and  the  sale  set 
aside  three  times,  does  not  make  the  case  stronger  against  the  de- 
fendant ;  we  have  no  evidence  that  it  was  set  aside  because  the 
bidder  had  refused  to  pay  ;  I  may  say  it  was  not  for  that  reason. 
We  have  no  evidence  that  the  return  in  question  was  made  because 
Holdship  was  unable  to  pay.  I  presume  there  was  another  reason. 

On  the  whole,  I  sec  no  reason  which,  in  ordinary  cases,  will 
justify  the  sheriff  in  demanding  the  money  on  a  sale  of  lands  be- 
fore he  can  give  a  title  or  the  purchaser  can  get  possession.  I 
think  he  may  sue  if  the  money  is  not  ready  at  the  return-day,  with- 
out tendering  a  deed ;  or  he  may,  if  the  money  be  not  then  paid, 
make  the  special  return  directed  in  the  case  in  1  Dall.  419.  Unless 
the  purchaser  is  notoriously  insolvent  he  cannot,  long  before  the 
return-day,  return  that  the  purchaser  has  not  paid,  and  therefore 
unsold  for  want  of  buyers  ;  and  where  he  does  so,  and  has  made 
no  demand,  and  no  evidence  to  justify  him  in  so  doing,  the  bidder 
is  not  liable  for  a  difference  in  price. 

Upon  the  evidence  given,  the  defendant  is  not  liable  on  the 
ground  stated  in  the  first  part  of  the  charge  of  the  court ;  nor  on 
any  other  ground  as  the  case  now  stands. 

Ross,  J.,  dissented  on  the  ground  that  the  sheriff  has  a  right  tc 
demand  the  money  before  the  return-day  of  his  writ,  or  in  other 
words,  before  he  becomes  liable  himself. 

Judgment  reversed. 
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Kobinson  against  Justice. 

IN    ERROR. 

Silence  will  postpone  only  where  silence  was  a  fraud,  and  a  fraudulent 
concealment  of  title  cannot  be  imputed  to  one  who  was  ignorant  that  he  had 
any  title  to  conceal. 

Positive  acts,  for  the  consequences  of  which  the  doer  is  civilly  answerable, 
without  regard  to  the  question  of  ignorance  or  knowledge,  stand  on  a  dif- 
ferent ground  ;  for  these,  his  title  may  be  postponed,  even  without  fraud  ;  for 
where  a  loss  must  fall  on  one  of  two  innocent  persons,  it  shall  be  borne  by 
him  whose  act  occasioned  it. 

If  improvements  were  made  by  one  on  the  land  of  another,  on  the  faith 
of  an  actual  disclaimer,  it  would  be  inequitable  to  disturb  them. 

The  circumstance  of  a  purchaser  taking  a  deed,  with  a  general  warranty, 
does  not  form  the  slightest  presumption  that  he  knew  the  title  not  to  be 
without  suspicion;  and  the  affirmance  by  a  judge,  in  his  charge  to  the  jury 
of  his  opinion,  as  a  matter  of  fact,  that  it  does,  is  not  error. 

THIS  was  an  appeal  by  the  defendants  from  the  decision  of  the 
Circuit  Court,  held  by  Justice  Smith,  for  the  county  of  Allegheny. 

The  plaintiff  and  defendants,  and  those  under  whom  they  respect- 
ively claimed  were  the  owners  of  adjoining  surveys  ;  and  the  only 
difference  between  them,  which  gave  rise  to  this  action  of  ejectment, 
was  as  to  the  line  which  divided  their  legal  rights. 

The  evidence  in  the  cause,  so  far  as  it  is  necessary  to  understand 
the  decision,  exhibited  this  state  of  facts  :  There  had  been  an  im- 
provement upon  and  actual  possession  of  each  of  the  surveys  for 
thirty  years  or  more.  There  were  marks  upon  the  ground,  which 
the  defendants  for  five  and  twenty  years  or  more  treated  as  the 
marks  of  the  division  line  between  the  surveys ;  and,  according  to 
the  evidence,  exercised  such  acts  of  ownership  up  to  that  line,  as 
cutting  timber  for  various  purposes ;  and  within  twenty-one  years 
had  made  an  improvement  up  to  the  said  line.  There  was  also  some 
evidence  that  William  Robinson,  under  whom  the  plaintiff  claimed, 
had  at  one  time,  considered  the  line  mentioned  as  his  boundary,  and 
had  spoken  of  it  as  such,  and  that  he  knew  of  the  improvement 
which  those,  under  whom  the  defendants  claim,  were  making ;  and 
gave  no  notice  of  his  title  or  claim.  At  a  subsequent  period  the 
plaintiff  discovered  that  the  defendant's  improvement  was  within  his 
survey  ;  and  he  brought  this  action  of  ejectment  to  recover  all  the 
land  within  his  original  survey. 

Points  of  law  were  submitted  by  the  defendant's  counsel,  upon 
which  his  Honor  was  requested  to  charge  the  jury. 

SMITH,  J. — Stated  to  the  jury,  that  if  one  suffered  or  permitted 
another  to  go  on  with  building  on  his  ground,  and  did  not  forbid 
him,  when  he  was  at  the  time  conusant  of  his  right,  and  the  one 
building  had  no  notice  of  the  other's  right,  he  would  hold  it.  That 
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if,  in  this  case,  the  jury  believed  that  Carson  improved  or  built  on 
the  land  in  dispute,  and  that  Robinson  knew  of  it,  or  saw  it,  and 
was  conusant  of  his  right  to  the  land,  and  yet  did  not  caution  him, 
or  forbid  him  from  going  on  with  his  improvements  or  buildings, 
but  stood  by,  and  saw  and  knew  of  it,  he  would  be  barred  from 
recovering  the  land ;  and  read  to  the  jury  on  this  subject  from  2 
Johns.  589,  and  then  desired  the  jury  to  consider  whether  Robinson 
was  at  home,  or  knew  of  the  improvements  which  were  going  on, 
on  the  land ;  and  if  so,  and  Robinson  was  at  the  time,  conusant  of 
his  title  or  right,  they  might  decide  in  favor  of  the  defendants ; 
but  before  they  did  so  decide,  they  ought  to  be  well  satisfied  of  all 
this. 

That  it  was  for  the  jury  to  say,  whether  the  plaintiff,  or  those 
under  whom  he  claimed,  had  recognised  the  line  stated  in  the 
diagram  to  be  S.  22,  E.  115  perches,  or  the  dogwood  line  ;  and 
if  they  thought  so,  the  plaintiff  would  be  bound  by  such  recogni- 
tion. 

That  if  Carson,  under  whom  the  defendants  claimed,  or  those 
claiming  under  him,  knew  of  Wilson's  warrant  and  survey,  under 
which  the  plaintiffs  title  originated,  and  that  the  land  now  in  dis- 
pute was  included  in  it,  it  was  not  honest  in  them  to  take  it  away  ; 
and  that  it  rather  appeared  to  the  court,  that  with  due  diligence, 
they  might  have  known  this,  at  least  in  1814,  when  Carson's  sur- 
vey was  made,  by  having  recourse  to  the  book,  direct  by  the  Act 
of  3d  April  1792,  to  be  kept  by  the  deputy  surveyor,  in  which  Wil- 
son's survey  was  laid  down. 

That  he  who  enters  on  a  tract  of  land  with  title,  has  by  construc- 
tion of  law,  the  actual  possession  of  all  the  lands  within  the  bounds 
of  his  survey,  and  that  therefore  to  entitle  the  defendants  to  the 
benefit  of  the  act  of  limitation,  an  adverse  possession  for  twenty-one 
years  must  be  shown.  If  the  jury  believe  that  Carson  and  the  de- 
fendants under  him,  had  an  actual,  adverse  possession  of  this  land 
for  twenty-one  years  before  this  suit  was  brought,  it  would  avail  the 
defendants.  If  Carson  only  took  possession  in  1814,  when  the  sur- 
vey was  made,  then  the  act  of  limitations  cannot  avail  him  or  them, 
as  twenty-one  years'  adverse  possession  would  not  have  elapsed  be- 
fore the  commencement  of  this  action.  If  the  jury  believe  that 
Robinson  confessed  himself  out  of  possession  of  the  land  now  claimed, 
and  twenty-one  years  have  elapsed,  the  act  of  limitations  would  run 
against  him :  for  an  ouster  would  then  be  presumed,  although  the 
land  was  not  enclosed  by  his  adversary. 

If  Carson  knew  that  the  land  was  in  dispute  when  he  improved 
or  built  on  it,  he  ought  to  have  inquired,  and  instituted  an  exami- 
nation into  the  title  of  Robinson  ;  and  so  ought  the  defendants  to 
have  done  before  they  bought  of  Carson — whether  they  did  or 
not,  is  for  the  jury  to  decide.  The  circumstance  of  the  deed's  con- 
taining a  general  warranty  renders  it  probable  that  the  purchasers 
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did  know  it  or,  at  least,  that  they  knew  the  title  not  to  be  without 
suspicion. 

The  jury  having  rendered  a  verdict  for  the  plaintiff,  the  defend- 
ants moved  the  court  for  a  new  trial,  on  the  ground  of  a  misdi- 
rection of  the  jury.  The  motion  was  overruled  and  the  defend- 
ants appealed. 

Burk  and  Forward,  for  the  appellants. 

The  unequivocal  acts  and  repeated  declarations  of  the  plaintiff 
show  conclusively,  that  he  and  those  under  whom  he  claims  did 
not  claim  the  land  in  dispute  for  thirty  years  before  suit  brought. 
Even  if  he  has  now  the  legal  title,  he  should  be  estopped  from 
claiming  it,  because  he  saw  the  continued  acts  of  ownership  by  the 
defendants,  up  to  the  line  and  made  no  objection.  When  a  man 
stands  by  and  sees  improvements  making  on  his  land,  without  ob- 
jecting, he  is  barred  for  ever  thereafter  from  asserting  his  right 
thereto :  2  Johns.  R.  573.  And  this  is  the  law,  whether  the  party 
is  conusant  of  his  right  or  not :  Styles  v.  Cooper,  3  Atk.  692 ;  for 
when  both  parties  are  equally  innocent,  the  loss  shall  rest  upon 
him  on  whom  it  falls :  Buchanan  v.  Moore,  13  S.  &  R.  304. 

But  the  Statute  of  Limitations  is  a  bar  to  the  plaintiff 's  recov- 
ery, for  when  a  party,  by  his  acts  and  declarations,  acknowledged 
he  was  out  of  possession,  the  statute  will  run  against  him :  Royer 
v.  Benlow,  10  S.  &  R.  303.  Here,  those  under  whom  the  defend- 
ants claim,  were  exercising  acts  of  ownership  on  the  land  in  dis- 
pute for  thirty  years,  and  in  addition  to  this,  we  have  the  declara- 
tions of  the  plaintiff,  that  he  did  not  claim  the  land.  Actual  occu- 
pation is  not  necessary  in  order  that  the  statute  may  run,  for  the 
enjoyment  of  a  right  of  way  for  twenty-one  years  gives  the  right. 

A  purchaser  having  taken  a  deed  with  general  warranty,  forms 
not  the  slightest  presumption  that  the  title  he  received  was  doubt- 
ful, and  in  so  instructing  the  jury  there  certainly  was  error. 

H.  M.  Watts  and  Kennedy,  for  appellee. 

The  legal  title  to  the  land  in  dispute  is  admitted  to  be  in  the 
plaintiff,  and  the  question  is,  whether  he  has  been  divested  of 
that  title,  by  any  of  his  acts  or  declarations  or  by  operation  of 
law. 

By  a  reference  to  all  the  cases  which  establish  the  principle, 
that  one  who  looks  on  and  sees  another  improving  his  land,  with- 
out giving  notice  of  his  claim,  shall  not  be  permitted  afterwards 
to  assert  his  right,  it  will  appear,  that  they  are  all  based  upon  the 

? round  of  fraud  and  the  proof  of  knowledge  of  the  party  :  East, 
ns.  Co.  v.  Vincent,  2  Atk.  83 ;  Banning  v.  Forrers,  1  Eq.  Ca. 
Ab.  356  ;  Gilb.  Eq.  Ca.  85 ;  Raw  v.  Potts,  Prec.  in  Chan.  35 ; 
2  Vern.  150;  Styles  v.  Cooper,  3  Atk.  692;  Dunn  v.  Spurrk-r, 
7  Ves.  231. 
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In  this  case,  the  jury  were  perfectly  satisfied  that  Robinson  was 
ignorant  of  his  rights  until  a  short  period  before  suit  brought,  and 
ignorance  of  title  does  not  divest  a  man  of  his  right :  Stewart  v. 
Leeddestin,  1  Rand.  R.  403.  And  this  is  perfectly  analogous  to 
all  the  cases  in  Pennsylvania,  where  it  has  been  so  repeatedly  held 
that  a  declaration  made  or  act  done  by  one,  in  ignorance  of  his 
rights,  will  not  bind  him. 

A  delay  to  exercise  a  right  is  not  fraud,  and  a  man  does  not  for- 
feit his  title  by  a  delay,  short  of  twenty-one  years  :  Cox  v.  Crom- 
well, 3  Binn.  120 ;  Watson  v.  Gilday,  11  S.  &  R.  340. 

In  order  to  the  bar  of  a  legal  title  by  the  Statute  of  Limitations, 
there  must  be  an  actual  adverse  possession :  Hawk  v.  Senseman, 
6  S.  &  R.  21 ;  Royer  v.  Benlow,  10  Id.  303.  In  this  case,  there 
was  not  an  actual  possession  for  the  length  of  time  provided  by  the 
statute,  and  the  constructive  possession  is,  by  law,  in  him  who  has 
the  right :  Hall  v.  Powel,  4  S.  &  R.  456.  Where  surveys  inter- 
fere, the  Act  of  Limitations  has  no  operation  against  him  who  has 
the  better  right,  unless  his  adversary  takes  an  adverse  and  exclu- 
sire  possession :  Burns  v.  Swift,  2  S.  &  R.  436. 

The  argument  that  actual  possession  for  twenty-one  years  is 
necessary  to  constitute  a  bar,  is  not  answered  by  the  case  of  the 
exercise  of  a  right  of  way  for  twenty-one  years  giving  a  right,  for 
that  is  a  common-law  provision  and  based  upon  the  presumption 
of  a  grant. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — It  is  not  contested  that  the  plaintiff's  survey 
includes  the  disputed  land,  but  the  defendants,  who  are  also  pur- 
chasers for  a  valuable  consideration,  insist  that  he  ought  to  be 
postponed '  for  having  stood  by  without  disclosing  his  title,  while 
valuable  improvements  were  making.  There  is  no  evidence  how- 
ever, that  he  knew  the  true  boundary.  The  rule  is  clear  that 
silence  will  postpone  only  where  silence  was  a  fraud,  and  a  fraud- 
ulent concealment  of  title  cannot  be  imputed  to  one  who  was 
ignorant  that  he  had  any  title  to  conceal ;  and  to  this  effect  was 
the  direction  of  the  judge.  But  positive  acts,  for  the  consequences 
of  which  the  doer  is  civilly  answerable  without  regard  to  the 
question  of  ignorance  or  knowledge,  stand  on  a  different  ground. 
For  these,  his  title  may  be  postponed  even  without  fraud,  in 
accordance  with  an  equitable  principle  of  universal  application, 
that  where  a  loss  must  necessarily  fall  on  one  of  two  inno- 
cent persons,  it  shall  be  borne  by  him  whose  act  occasioned  it. 
Had  this  principle  been  urged  in  relation  to  the  fact,  that  the 
plaintiff  had  repeatedly  shown  as  his  boundary,  a  line  which  ex- 
cludes the  land  in  dispute,  it  might  have  entitled  the  defendants  to 
a  verdict.  If  the  improvements  were  made  on  land  purchased  on 
the  faith  of  an  actual  disclaimer,  it  would  be  inequitable  to  disturb 
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them.  There  was  indeed  no  positive  proof  of  that  fact ;  but  evi- 
dence of  boundary  is  so  much  a  matter  of  reputation,  and  one  to 
which  the  declarations  of  a  party  in  interest  must  so  materially 
contribute,  as  to  give  rise  to  a  presumption,  that  improvements  on 
a  purchase,  where  there  have  been  any  such,  were  made  on  the 
credit  of  those  declarations.  Such  a  presumption  may  undoubtedly 
be  rebutted ;  but  the  proof  would  seem  to  rest  on  him  who  contro- 
verts it.  But  this  ground  was  not  taken  at  the  trial ;  and  although 
we  might,  to  prevent  injustice,  give  the  defendants  a  fresh  oppor- 
tunity to  avail  themselves  of  it,  if  that  were  necessary  ;  yet,  as  the 
verdict  will  not  be  conclusive  in  a  new  action,  we  do  not  feel  our- 
selves bound  to  interfere.  As  to  the 'exception  to  an  expression 
of  the  judge,  that  "the  circumstances  of  the  deed's  containing  a 
general  warranty  renders  it  probable  that  the  purchasers  knew  the 
title  not  to  be  without  suspicion,"  that  appears  evidently  to  have 
been  affirmed  as  his  opinion  on  matter  of  fact ;  and  in  that  aspect, 
we  cannot  intend  that  it  misled  the  jury.  It  seems  to  me,  therefore, 
that  on  the  points  actually  submitted,  the  verdict  is  well  enough. 

Judgment  affirmed. 

Referred  to,  6  W.  323;  7  W.  401 ;  Bright.  Rep.  457 ;  4  Ban-  358;  7  H. 
430  ;  7  C.  334  ;  10  Id.  35  ;  1  Wr.  384. 
Followed,  4  Barr  195  ;  6  Id.  417  ;  4  C.  132  ;  9  Smith  218. 


Weidner  against  Foster. 

IN   ERROR. 

The  record  of  a  judgment,  confessed  by  a  tenant  to  his  landlord,  is  compe- 
tent evidence  to  establish  the  fact  that  relation  of  the  landlord  and  tenant  was 
recognised  by  the  lessee. 

A  mortgage  of  a  rent  charge,  is  but  a  security  for  the  debt ;  and  without 
possession  or  demand  of  payment  does  not  amount  to-  an  absolute  transfer. 

An  assignee  of  a  lessee  is  only  liable  in  respect  of  his  possession,  for  he 
bears  the  burden  only  while  he  enjoys  the  benefit.  But  under  an  absolute 
assignment,  the  title  and  the  possessory  right  pass,  and  the  assignee  becomes 
possessed  in  law.  As  to  actual  possession,  that  most  depended  upon  the 
nature  of  the  property. 

Covenant  will  lie  against  an  assignee  of  part  of  the  thing  demised. 

ERROR  to  the  Common  Pleas  of  Allegheny  county. 

This  was  an  action  of  covenant,  brought  by  the  defendant  in  error, 
to  recover  from  the  plaintiff  in  error,  one  half  year's  ground-rent 
of  a  lot  in  the  city  of  Pittsburgh. 

William  B.  Foster,  being  the  owner  of  a  lot  of  ground,  on  the 
17th  June  1814,  by  an  indenture  executed  between  him  and  Rob- 
ert and  Thomas  Tachaberry,  he  demised  the  same  in  a  perpetual 
lease  unto  the  said  Robert  and  Thomas  "  from  the  said  17th  June 
1814,  during  the  existence  of  the  world,"  they  yielding,  and  pay- 
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ing  therefor  yearly  and  every  year  to  the  said  William  B.  Foster, 
his  heirs  or  assigns,  the  rent  of  $150,  in  half-yearly  payments.  On 
the  1st  October  1814,  Robert  and  Thomas  Tachaberry  granted  and 
demised  in  perpetual  lease  the  one-half  of  said  lot  to  John  Johnston, 
he  thereby  covenanting  to  pay  to  the  said  Robert  and  Thomas  their 
heirs  or  assigns  the  annual  rent  of  $100  payable  in  half  yearly  pay- 
ments. On  the  2d  March  1816  Robert  and  Thomas  Tachaberry 
assigned  to  Robert  McElheny  all  their  right,  title,  claim  and  inter- 
est in  the  other  half  of  said  lot ;  and  also  the  annual  rent  of  $100, 
which  was  payable  to  them  out  of  the  half  demised  to  John  John- 
ston ;  he,  the  said  Robert  McElheny,  then  covenanting  to  pay  the 
said  yearly  rent  of  $150  unto  the  said  William  B.  Foster.  On  the 
31st  December  1816,  Robert  McElheny  assigned  all  his  interest  in 
the  said  half  lot,  and  also  his  right  to  the  ground-rent  of  $100  per 
annum,  in  the  other  half  of  said  lot,  unto  Charles  Weidner,  the 
plaintiff  in  error,  he  covenanting  thereby  with  the  said  Robert  Mc- 
Elheny to  pay  the  said  annual  rent  of  $150  to  the  said  William  B. 
Foster,  his  heirs  and  assigns. 

The  plaintiff,  after  having  given  in  evidence  the  said  several  deeds, 
offered  in  evidence  the  record  of  two  suits,  which  had  been  brought 
by  him  against  the  present  defendant,  and  in  one  of  which  Robert 
McElheny  was  also  a  defendant,  for  rent  in  arrear ;  and  that  the 
defendant  had  confessed  a  judgment  upon  the  docket  of  the  alder- 
man. This  evidence  the  defendant  objected  to ;  but  the  objection 
was  overruled  and  exception  taken. 

It  was  also  in  evidence  that  the  part  of  the  lot  out  of  which  the 
rent  in  arrear  was  payable,  was  vacant. 

The  defendant  offered  in  evidence  the  record  of  a  mortgage  from 
Foster  and  wife,  to  the  Bank  of  the  United  States,  dated  12th  Feb- 
ruary 1818,  for  the  rents,  issues  and  profits  arising  out  of  the  pro- 
perty in  question  ;  and  also  offered  to  prove  by  Mrs.  Johnston,  that 
the  bank  had  been  receiving  the  rents  from  her  (she  being  in  pos- 
session of  part  of  the  premises,  originally  rented  by  Foster  to 
Tachaberry)  for  some  time  previous,  and  since  the  date  of  the  mort- 
gage. 

The  plaintiff  objected  to  this  evidence,  which  was  overruled  by 
the  court  and  exception  taken  by  the  defendant. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury, 

1st.  That  the  privity  pf  estate,  as  between  Foster  and  Weidner, 
was  destroyed,  by  the  perpetual  lease,  made  by  Thomas  and  Robert 
Tachaberry  to  John  Johnston,  reserving  a  rent  of  $100  per  annum, 
payable  to  said  Thomas  and  Robert,  which  lease  was  read  in  evi- 
dence on  the  part  of  the  plaintiff. 

2.  That  unless  the  defendant  occupied  or  possessed  the  property, 
he  is  not  liable  to  the  plaintiff,  either  in  debt  or  covenant. 

On  both  these  points  the  opinion  of  the  court  below  was  against 
the  defendant.  Which,  together  with  the  receiving  and  rejecting 
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the  evidence,  as  contained  in  the  first  and  second  bills  of  exception, 
were  here  assigned  as  error. 

Watson,  for  plaintiff  in  error. 

The  record  of  the  suit  before  the  alderman  should  not  have  been 
received  in  evidence ;  it  was  not  material :  Coe  v.  Hutton,  1  S.  & 
R.  398 ;  Vankirk  v.  Clark,  16  Id.  291.  It  was  not  the  best  evi- 
dence which  could  have  been  given  of  the  facts  wished  to  be  estab- 
lished, and  therefore  error :  Galbreath  v.  Black,  4  S.  &  R.  211 ;  1 
Stark.  Ev.  190. 

The  mortgage  should  have  been  received  in  evidence  to  show 
that  the  plaintiff  had  parted  with  all  interest  in  the  thing  for  which 
he  sued ;  and  that  the  Bank  of  the  United  States  alone,  had  the 
right  to  receive  the  arrears  of  rent.  And  the  evidence  was  not 
objectionable  on  account  of  the  pleadings  ;  for  the  plea  of  payment 
in  Pennsylvania  will  cover  every  equitable  defence  which  can  be 
made  under  a  special  plea :  Lyon  v.  Huntingdon  Bank,  14  S.  &  R. 
285 ;  Robinson  v.  Eldridge,  10  Id.  142. 

There  was  neither  privity  of  contract  nor  of  estate  between  the 
parties,  and  therefore  there  could  be  no  recovery :  1  Chit.  PI.  261 ; 
1  Strange  405  ;  2  Esp.  151. 

Possession  by  the  tenant  is  essential  to  his  liability  to  pay  a  rent 
charge :  2  Blac.  Com.  40.  In  all  cases  it  must  be  laid  in  the  de- 
claration that  the  defendant  is  possessed :  1  Chit.  Plea.  261 ;  Plea. 
Ass.  237 ;  1  Saund.  237 ;  1  Wash.  Ct.  Ct.  Rep.  375. 

Burke,  for  defendant  in  error. 

It  was  important  to  show  that  Weidner  had  accepted  Foster  as 
his  landlord ;  and  stronger  evidence  of  that  fact  could  not  be  given 
than  that  a  claim  being  made  upon  him  by  Foster,  he  confessed 
judgment  for  the  rent. 

The  mortgage  was  a  mere  security  for  money,  and  did  not  trans- 
fer the  right  or  possession  in  the  thing  mortgaged ;  but  if  it  was 
otherwise  competent  evidence,  it  could  not  have  been  received  from 
a  tenant  to  defeat  the  title  of  his  landlord. 

Possession  by  a  tenant  is  not  essential  to  his  liability :  Woodfall's 
Land.  &  Ten.  348.  An  assignee  of  part  of  the  estate,  is  liable  in 
covenant  for  his  proportion  of  the  rent :  3  Com.  Dig.  259,  tit. 
Covenant,  letter  C.  3 ;  Douglass  461-2,  in  note ;  1  Chit.  PI.  88 ; 
3  Coke  22  B.  It  is  not  necessary  to  lay  an  entry  by  the  lessee  or 
his  assignee :  2  Chit.  PI.  183. 

This  action  of  covenant  is  rightly  brought :  Knuckle  v.  Wynick, 
1  Dall.  305. 

The  opinion  of  the  court  was  delivered  by 
ROGERS  J. — We  see  no  error  in  the  admission  of  the  record  of 
the  suit  for  the  arrears  of  rent ;  for  it  is  evidence  that  the  relation 


26  SUPREME  COURT  [Pittsburgh 

[Weidner  v.  Foster.] 

df  landlord  and  tenant  was  recognised  by  the  lessor  and  by  the 
assignee ;  Foster  by  the  institution  of  the  suit,  and  Weidner  by  the 
confession  of  judgment. 

If  it  had  been  proved  that  the  bank  had  given  the  defendant 
notice,  before  suit  brought,  to  pay  them  the  rent,  then  the  mortgage 
would  have  been  material  evidence;  but  in  the  absence  of  any 
iproof  of  the  kind,  or  evidence  of  objection  on  the  part  of  the  bank, 
(Foster  had  a  right  to  receive  the  money ;  and  a  payment  to  him 
will  protect  the  defendant.  And  this  is  all  he  has  a  right  to 
require,  inasmuch  as  it  is  not  disputed,  that  the  rent  is  in  arrear. 
A  mortgage  of  a  rent-charge  is  but  a  security  for  a  debt ;  and, 
without  possession  or  demand  of  payment,  does  not  amount  to  an 
absolute  transfer.  In  this  particular  I  perceive  no  difference  be- 
tween a  mortgage  of  land  and  of  a  rent-charge  issuing  out  of  land ; 
the  latter  partakes  of  the  realty,  and  whatever  may  be  the  author- 
ity of  Brown  v.  Bement,  8  Johns.  96,  it  matters  not,  as  we  conceive 
it  does  not  affect  the  principle  of  this  case. 

An  assignee  is  only  liable  in  respect  of  his  possession,  for  he 
bears  the  burden  only  while  he  enjoys  the  benefit.  But  under  an 
absolute  assignment  the  assignee  is  liable  before  he  has  taken  actual 
possession,  for  by  the  assignment  the  title  and  possessory  right  pass, 
and  the  assignee  becomes  possessed  in  law.  As  to  the  actual  pos- 
session, that  must  depend  on  the  nature  of  the  property,  as  in  the 
case  of  waste,  unprofitable  or  vacant  ground,  or  ground  intended  to 
vacant  ground,  or  ground  intended  to  be  built  upon. 

A  covenant  may  be  assigned  and  follow  the  land.  It  has  been 
ruled  that  covenant  will  lie  against  an  assignee  of  part  of  the  thing 
demised.  As  when  two  houses  are  demised  with  a  covenant  on  the 
part  of  the  lessee  for  himself  and  assigns  to  repair ;  the  lessee 
assigned  one  of  them,  and  for  not  repairing,  the  lessor  brought 
covenant  against  the  assignee,  which  action  was  held  to  lie.  And 
this  can  work  no  injustice,  as  the  assignee  of  part  is  not  liable  for 
rent  for  the  whole,  and  only  while  he  is  legal  assignee :  Woodfall's 
Land.  &  Ten.  348,  349,  350,  and  the  authorities  there  cited. 

Judgment  affirmed. 

Referred  to,  2  H.  Ill  ;  10  Wr.  285  ;  21  Smith  63. 
Commented  on,  1  Jones  489. 
Followed,  6  H.  13. 
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Bank  of  Washington  against  Barrington  et  al. 


IN   ERROR. 


The  cashier  of  an  incorporated  bank  gave  a  bond  with  sureties,  condi- 
tioned that  he  would  "  well  and  truly  perform  the  duties  of  cashier."  By 
the  act  of  incorporation  the  bank  was  required  to  pay  annually  to  the  state 
treasurer  six  per  cent,  of  the  amount  of  dividends  ;  on  failure  of  which  for  a 
specified  time,  the  charter  was  thenceforth  to  become  "  absolutely  null  and 
void,  and  of  no  effect  whatever,"  and  the  bank  to  be  "  dissolved,  unlawful, 
and  unincorporated,"  except  inasmuch  as  corporate  capacity  should  be  neces- 
sary to  the  enforcement  of  contracts  made  by  it  or  with  it,  before  the  period 
of  its  delinquency.  Within  that  specified  time,  by  the  omission  of  the  cash- 
ier, the  six  per  cent,  on  the  dividends  was  not  paid  to  the  state  treasurer,  by 
which  the  charter  was  forfeited,  in  the  beginning  of  January  1818;  by  an 
act  passed  the  2d  February  ensuing,  .the  charter  was  "  revived  and  continued 
in  as  full  force  and  ample  a  manner  as  if  no  forfeiture  had  taken  place." 
Held,  that  the  sureties  were  not  liable  to  the  bank  for  the  defaults  of  the  cash- 
ier, which  happened  subsequently  to  the  act  of  restoration. 

A  cashier  of  a  bank,  although  appointed  by  the  directors,  is  the  agent 
of  the  company  ;  and  if  he  permits  a  transfer  of  stock  to  be  made  to  the 
bank,  to  an  amount  prohibited  by  a  fundamental  article  of  the  charter,  he 
is  answerable  to  the  stockholders  for  any  loss  which  may  accrue  in  conse- 
quence of  such  transfer ;  notwithstanding  a  resolution  of  the  board  of 
directors  authorizing  it. 

A  plaintiff  having  brought  a  suit  upon  a  bond,  and  declared  upon  it  as 
the  bond  of  four  persons,  is  not  thereby  estopped,  in  another  action  on  the 
same  bond,  from  declaring  upon  it  as  the  bond  of  five  persons. 

When  a  conversation  of  a  party  in  interest  is  given  by  a  witness,  the  jury 
is  not  bound  to  believe  the  whole  of  it,  they  may  believe  a  part  and  disbelieve 
a  part. 

An  error  against  the  bank,  in  the  addition  of  a  column  of  figures  by  the 
cashier,  is  prima  facie  evidence  of  a  loss  to  the  bank,  to  the  amount  of  the 
error  ;  and  in  order  to  avoid  liability  on  the  part  of  the  cashier  or  his  sure- 
ties, the  burden  of  proof  lies  upon  them  to  show  that  no  loss  accrued. 

It  is  the  duty  of  the  cashier  to  forward  to  the  state  treasurer  the  duties 
on  dividends  declared  by  the  bank,  and  his  omission  to  do  so  is  a  forfeiture 
of  his  bond,  for  which  he  and  his  sureties  are  liable  to  the  amount  of  the 
injury  to  the  bank  necessarily  occasioned  thereby. 

The  liability  of  a  surety  is  commensurate  in  duration  with  the  commis- 
sion of  his  principal. 

The  contract  of  a  surety,  being  without  a  beneficial  consideration,  is  not 
to  be  extended  beyond  its  strict  technical  import. 

APPEAL  by  defendant  from  the  judgment  of  the  Circuit  Court  of 
Washington  county,  held  by  his  Honor,  Justice  Rogers. 
This  was  an  action  of  debt  brought  by  the  Bank  of  Washington 
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against  John  Barrington  and  Daniel  Moore,  surviving  obligors  of 
John  Hughes,  Thomas  Acheson  and  Robert  Hazlet,  deceased.  The 
writ  was  served  on  Moore  alone. 

Plaintiff  declared  on  a  bond  dated  the  25th  of  August  1814, 
which  it  was  alleged  was  given  by  John  Barrington,  Daniel  Moore 
John  Hughes,  Thomas  Acheson  and  Robert  Hazlet,  to  the  plaintiff, 
for  $30,000. 

Defendant,  Daniel  Moore,  prayed  oyer  of  the  writing  obligatory 
and  the  condition  thereof,  and  pleaded  non  est  factum,  no  breach, 
and  performance  of  the  condition,  with  leave  to  give  the  special 
matter  in  evidence.  The  plaintiff  assigned  breaches,  as  hereafter 
stated. 

James  Sergeant  (witness  sworn),  said,  "  he  subscribed  the  bond 
as  a  witness ;  that  he  saw  James  Reed,  the  other  subscribing  wit- 
ness, sign  it ;  that  John  Barrington,  Daniel  Moore,  John  Hughes, 
Thomas  Acheson  and  Robert  Hazlet  were  all  present  and  acknow- 
ledged the  bond  to  be  theirs,  but  nobody  was  there,  that  he  recol- 
lected on  the  part  of  the  bank." 

The  name  of  Robert  Hazlet  in  the  body  of  the  bond  and  his  sig- 
nature to  it  were  erased. 

Thomas  H.  Baird,  Esq.,  (sworn).  Bond  shown  to  witness — 
"  thinks  he  was  absent  at  the  time  of  giving  the  bond.  When  I 
returned,  think  Barrington  and  Hazlet  had  quarrelled.  The  first 
time  I  saw  the  bond  I  think  Hazlet's  name  was  struck  out.  I  have 
an  indistinct  recollection  of  the  board  consenting  to  Hazlet's  name 
being  struck  out  of  the  bond,  provided  the  other  sureties  would 
consent.  I  think  I  saw  the  bond  in  the  bank  afterwards,  but  have 
no  doubt  the  name  of  Hazlet  must  then  have  been  struck  out.  I 
have  no  knowledge  of  the  erasure  of  Hazlet's  name  from  the  bond 
whatever.  I  never  had  any  conversation  with  Barrington  in  rela- 
tion to  it,  until  after  the  present  controversy  arose,  when  he  came 
hither  to  attend  a  trial  of  the  former  action  on  the  bond  ;  it  was  not 
tried,  however,  at  the  time.  He  csjme  to  my  house,  we  had  a  good 
deal  of  conversation,  I  told  him  what  I  thought  of  it,  I  told  him 
"  you  must  have  struck  out  Hazlet's  name,"  he  said,  "  if  I  did,  it 
was  done  in  the  presence  of  the  board  and  with  their  consent."  He 
did  not  deny  it,  but  gave  the  reply  which  I  have  related.  There 
never  was  any  resolution  on  the  subject  of  striking  out  Hazlet's 
name  that  I  know  of  but  one,  which  appears  to  be  entered.  I  was 
present  at  the  election  of  Barrington  to  be  cashier.  His  appoint- 
ment was  committed  to  writing." 

Resolution  of  the  board  of  directors,  dated  19th  of  April  1815, 
read  in  evidence  as  follows,  viz. :  "  Resolved,  That  the  name  of 
Robert  Hazlet  be  struck  off  the  said  bond  of  security  for  cashier, 
provided  the  other  sureties  consent  thereto." 

Plaintiff's  counsel  then  offered  to  read  the  bond  in  evidence ;  de- 
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fendant's  counsel  objected,  and  read  in  evidence  the  record  of  a  for- 
mer action  brought  on  the  same  bond,  in  which  the  plaintiff  declares 
it  to  be  the  bond  of  John  Barrington,  Daniel  Moore  and  John 
Hughes,  surviving  obligors  of  Thomas  Acheson,  deceased,  admitting 
thereby  that  the  name  of  Robert  Hazlet  had  been  struck  out  by 
the  bank  or  by  its  consent. 

The  court  overruled  the  objection  and  admitted  the  bond  in  evi- 
dence, which  was  read  and  appears  on  the  face  of  it  as  follows  : 

"  Know  all  men  by  these  presents,  that  we,  Robert  Hazlet,  Dan- 
iel Moore,  Thomas  Acheson,  John  Hughes  and  John  Barrington, 
of  the  borough  of  Washington,  in  the  county  of  Washington  and 
state  of  Pennsylvania,  are  held  and  firmly  bound  to  the  Bank  of 
Washington,  in  the  borough,  county  and  state  aforesaid,  in  the  sum 
of  $30,000. 

Now  the  conditions  of  this  obligation  are  such,  that  if  the  above 
named  John  Barrington  does  well  and  truly  perform  the  duties  of 
cashier  of  the  bank  aforesaid,  to  the  best  of  his  abilities,  then  this 
bond  to  be  void,  otherwise  to  remain  in  full  force  and  effect. 

In  witness  whereof,  we  have  hereunto  set  our  hands  and  seals 
this  25th  day  of  August,  in  the  year  of  our  Lord  1814. 


ROBERT  HAZLET, 
DANIEL  MOORE, 
THOS.  ACHESON, 
JOHN  HUGHES, 
JOHN  BARRINGTON, 


SEAL. 

SEAL.' 

'SEAL. 

SEAL. 
SEAL. 


Sealed  and  delivered 
in  presence  of 
JAMES  REED, 
JAMES  SERGEANT. 

There  were  twenty-two  specifications  of  breaches ;  but  those  only 
are  here  mentioned  which  gave  rise  to  the  questions  of  law,  and 
upon  which  his  honor  charged  the  jury,  viz. : 

No.  3.  1817,  January  17.  He  made  an  erroneous  addition  in 
the  cash-book  of  this  date,  to  the  prejudice  of  the  bank,  $100. 

No.  11.  1819,  August  llth.  He  drew  cash  from  the  bank  for 
his  own  stock,  without  the  authority  of  the  directors  to  the  amount 
of  $1732.50. 

No.  12.  1819,  August  18th.  On  the  debt  of  Joseph  Pentecost, 
due  to  the  bank,  he  discharged  the  endorsers  and  took  insufficient 
security  for  the  same,  without  the  authority  of  the  directors. 
Amount  of  loss  to  the  bank,  $11,203.52. 

No.  14.  1819,  November  17th.  He  drew  his  own  judgment 
bond  for  his  own  debt  and  exonerated  his  own  endorser,  Thomas 
A.  Baird,  without  authority,  amount  $500. 
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No.  15.  1819,  December  2d.  He  confessed  judgment  against 
the  bank  to  the  following  persons,  and  transferred  the  amount  in 
funds  belonging  to  the  bank,  to  his  brother,  Charles  Barrington, 
in  Philadelphia. 

2d.  Jacob  Bowman  and  Son,  $396.11 

3d.  William  Hunter,  1908.04 

4th.  John  Wilson,    '  2200.68 

llth.  Cunningham  and  Wilson,  1035.05 

5539.88 
Interest  from  2d  of  Dec.  1819,  till  llth  Aug.  1829,       1268.21 

6808.09 

Returned  by  Daniel  Moore,  April  18th  1821,  $4000.00 
Interest  from 
Returned  by  Daniel  Moore,  October  2d  1821,    180.38 

4180.38 


Balance,  $2627.71 

No.  22.  He  permitted  the  following-named  persons  to  transfer 
to  the  bank,  in  payment  of  debt,  the  following  amount  of  stock, 
and  entered  the  same  to  their  credit,  severally,  without  any  autho- 
rity therefore,  to  wit : 

Various  evidence  from  the  books  of  the  bank,  and  otherwise, 
was  then  given  by  the  plaintiff,  for  the  purpose  of  establishing  the 
breaches  assigned  under  specification,  No.  22.  The  plaintiff  gave 
in  evidence  the  state  of  the  bank,  on  the  7th  day  of  September 
1819.  The  amount  of  capital  stock  paid  in  at  the  time  was 
$106,572.50,  one-fifth  of  which  would  be  $21,314.50.  Amount 
of  stock  transferred  to  the  bank,  up  to  that  date,  $18,637.  Up 
to  the  8th  of  September,  inclusive,  the  amount  of  stock  assigned 
to  the  bank  was  $21,782,  and  between  that  time  and  the  1st  day 
of  November  1819,  there  were  assignments  of  stock  to  the  bank, 
made  in  payment  of  debts  owing  to  it,  by  divers  persons  (and 
among  the  number  were  eleven,  out  of  the  thirteen  directors  of 
the  bank),  amounting  in  the  aggregate  to  upwards  of  $34,000, 
making  the  whole  amount  of  stock  transferred  to  the  bank,  at  this 
last  date,  $55,252.50. 

A  great  variety  of  documentary  and  parol  evidence  was  given 
by  the  plaintiff  to  support  the  different  assignments  of  breaches. 

Testimony  for  defendant. — Thomas  H.  Baird,  Esq.  When  I 
was  appointed  to  my  present  station,  I  was  anxious  to  close  all 
my  concerns  with  the  bank,  and  to  have  my  debt  satisfied.  As 
to  the  transfer  of  stock,  I  cannot  recollect  precisely  the  language 
that  passed,  but  I  understood  that  the  board  took  my  stock,  and 
that  it  was  transferred  to  the  bank  in  part  payment  of  my  debt, 
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before  I  conveyed  the  property  in  satisfaction  of  the  residue.  I 
think  the  amount  of  stock  was  charged  to  me,  in  the  suit  brought 
against  me  by  the  bank.  I  cannot  recollect  any  particular  conver- 
sation with  any  of  the  board  of  directors  ;  but  know  my  impression 
was,  that  they  had  entered  into  the  arrangement,  for  the  purpose 
of  closing  all  my  concerns  with  the  bank.  I  thought  the  transfer 
of  stock  beyond  the  amount  of  one-fifth  of  the  whole,  was  wrong. 
I  gave  a  bond,  with  John  Barrington,  as  his  surety,  to  the  bank, 
for  $1500  ;  for  which  sum  I  had  originally  been  his  endorser. 

The  charter  of  the  bank  was  forfeited  in  the  fall  of  1817 ;  and 
happened  in  this  way :  The  packet  enclosing  a  statement  of  the 
bank,  declaration  of  the  dividends,  and  the  money  to  pay  the  duties 
to  the  state  treasurer,  was  made  up,  and  was  to  have  been  sent  by 
a  member  of  the  assembly,  who  was  to  have  called  at  the  bank  for 
it,  but  did  not ;  and  through  his  failure  the  charter  of  the  bank 
was  forfeited.  I  went  as  agent  for  the  bank  to  Harrisburg,  and 
procured  a  law  to  be  passed,  reviving  the  charter  of  it. 

John  Marshall,  Esq.,  affirmed.  From  November  1818,  until 
some  time  in  September  1819,  when  I  transferred  my  stock,  to  the 
bank,  I  was  a  director  of  it — know  nothing  of  Pentecost's  bond. 
A  resolution  of  the  board  of  directors  was  passed,  authorizing  the 
transfer  of  stock  in  payment  of  debts,  which  was  founded  on  a  pre- 
vious one  to  wind  up  the  affairs  of  the  bank.  I  am  not  able  to  fix 
the  precise  date  of  it ;  it  was,  may  be,  from  one  to  three  weeks  be- 
fore I  transferred  my  stock — can  fix  no  precise  date ;  but  know  it 
was  some  time  between  the  failure  of  the  negotiation  with  the  Phil- 
adelphia bank,  and  the  meeting  of  the  stockholders  in  September 
1819.  There  was  an  examination  into  the  affairs  of  the  bank,  and 
the  stock  was  considered  good — equal  to  par.  Of  the  directors 
present  at  the  passage  of  the  general  resolution  for  taking  stock  in 
payment  of  debts,  I  recollect  Mr.  Acheson,  Mr.  Brice,  Mr.  Craig 
(who  dissented) ;  and  cannot  now  recollect  any  more  beside  myself. 
I  gave  a  judgment  bond  to  the  bank,  which  was  accepted,  and 
transferred  my  stock,  under  the  resolution  of  the  board  to  take 
stock  in  payment  of  debts.  There  was  a  resolution  prior  to  my 
coming  into  the  bank,  to  take  stock  in  payment  of  debts,  reserving 
twenty  per  cent,  on  it.  I  cannot  undertake  to  state  the  precise 
time  of  the  resolution  ;  the  opinion  was,  that  as  the  bank  was  wind- 
ing up  and  closing  its  concerns,  the  prohibition  in  taking  the  assign- 
ment of  stock,  did  not  apply.  Would  not  undertake  to  say,  that 
the  general  resolution  to  take  stock  in  payment  of  debts,  was  not 
more  than  three  weeks  before  I  transferred  my  stock ;  but  know  it 
was  between  the  breaking  off  of  the  arrangement  with  the  Phila- 
delphia bank,  and  the  meeting  of  the  stockholders — think  it  was 
in  the  latter  end  of  August,  or  beginning  of  September  1819. 
Have  no  recollection  of  directing  the  resolution  to  be  put  in  writing 
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— it  was  usual  for  the  cashier  to  put  them  in  writing,  as  they  were 
made. — (The  stock  of  witness  appears  from  its  date  on  the  transfer- 
book  to  have  been  made  on  the  13th  of  October  1819.) 

George  Baird  (sworn).  I  was  a  director  in  1819.  A  resolution 
was  passed  to  take  stock  in  payment  of  debts.  It  was  passed  after 
the  failure  to  negotiate  with  the  Philadelphia  bank,  but  cannot  say 
at  what  time  exactly.  I  cannot  tell  all  the  directors  who  were  pre- 
sent— think  Mr.  Marshall,  Mr.  Orr,  Mr.  Morris,  Mr.  Pentecost 
and  Mr.  Craig,  beside  myself,  were  there.  I  know  Mr.  Craig  op- 
posed the  resolution  ;  but  whether  it  was  on  that  day,  or  afterwards, 
that  he  disapproved  of  it,  I  am  not  certain.  The  state  of  the  bank 
as  the  board  met  from  week  to  week,  was  laid  before  the  board  by 
the  cashier.  Cannot  recollect  what  month  the  resolution  was  passed 
in ;  whether  before  Mr.  Campbell's  transfer  or  not,  I  cannot  say. 
I  thought  the  bank  solvent  then,  but  thought  it  would  not  be  profit- 
able to  carry  it  on.  I  transferred  my  stock  under  the  resolution ; 
and  the  directors  who  were  debtors  to  the  bank,  transferred  their 
stock  in  the  same  way. 

David  Acheson  (sworn).  There  was  a  resolution  of  the  board  of 
directors  passed,  to  receive  stock  in  payment  of  debts.  Before  this 
passed,  a  committee  was  appointed  to  examine  into  the  stock  of  the 
bank,  which  considered  it  good.  I  think  the  resolution  was  passed 
on  a  discount  day.  Cannot  say  whether  the  resolution  as  to  Mr. 
Campbell's  stock  was  before  or  after  ;  cannot  say  whether  the  reso- 
lution for  taking  stock  in  payment,  was  before  or  after  the  directors 
published  for  a  meeting  of  the  stockholders.  I  thought  the  debts 
good,  and  the  stock  good.  It  might  have  been  the  idea  of  some, 
that  it  was  for  the  benefit  of  debtors  that  the  resolution  was  passed ; 
but  I  did  not  think  of  it  at  the  time.  I  cannot  tell  how  many 
directors  were  present  at  the  passage  of  the  resolution. 

The  court  charged  the  jury  as  follows : 

This  suit  is  brought  against  John  Barrington  and  Daniel  Moore, 
the  surviving  obligors  of  John  Hughes,  Thomas  Acheson  and  Rob- 
ert Hazlet.  In  consequence  of  the  death  of  Hughes,  Acheson  and 
Hazlet,  and  the  return  of  the  writ  not  served  on  Barrington,  you 
have  been  sworn  to  try  the  cause  against  Daniel  Moore,  alone.  It 
is  brought  to  recover  damages  arising  from  the  breach  of  a  condi- 
tion of  a  bond,  dated  the  25th  August  1814,  given  to  indemnify 
the  bank  from  any  failure  in  Barrington  in  the  faithful  performance 
of  his  duties  as  cashier  of  the  Bank  of  Washington. 

The  bond  on  which  it  is  founded,  is  in  the  penalty  of  3-30,000, 
with  a  condition  underwritten,  that  John  Barrington  shall  well 
and  truly  perform  his  duties  of  cashier,  to  the  best  of  his  abilities. 
The  defendant  pleads  non  est  factum,  no  breach,  and  performance 
leave,  &c.,  to  which  plaintiff  replies  and  assigns  breaches,  issue 
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and  rule  tor  trial.  The  first  plea  of  the  defendant  is  non  c-stfac- 
tum ;  or,  in  other  words,  the  defendant,  Daniel  Moore,  denies  that 
this  is  his  bond,  puts  the  plaintiff  upon  proof  of  its  execution  and 
delivery.  Of  the  execution  and  delivery  of  the  bond  by  Barring- 
ton,  Moore,  Hughes,  Acheson  and  Hazlet,  you  can  have  no  doubt ; 
the  execution  was  expressly  proved  by  James  Sergeant,  one  of  the 
subscribing  witnesses  to  the  bond  ;  and  there  is  abundant  evidence 
it  was  in  the  possession  of  the  bank,  which  is  sufficient  proof  of 
the  delivery ;  indeed,  I  understand  this  to  be  admitted  by  the  de- 
fendant's counsel.  The  bond  went  into  the  possession  of  the  bank 
originally  signed  by  five  persons,  of  whom  Hazlet  was  one.  Since 
the  sealing  and  delivery  it  has  been  defaced  by  the  erasure  of  the 
name  of  Robert  Hazlet  in  the  body  of  the  instrument,  and  a  pen 
has  been  drawn  over  his  signature  and  opposite  to  his  seal.  On 
this  the  defendant  relies  to  support  the  plea  of  non  estfactum,  or 
allegation  that  the  instrument  declared  on  is-  not  his  deed.  It  will 
be  for  the  court  to  declare  to  you  the  law,  and  for  you  to  determine 
the  facts. 

The  evidence  which  more  particularly  bears  on  this  part  of  the 
defence  is  the  testimony  of  Thomas  H.  Baird,  and  the  resolution 
of  the  directors  of  the  bank.  Judge  Baird  testifies,  in  substance, 
that  he  was  not  at  home  when  the  bond  was  given ;  and  when  he 
returned  Hazlet  and  Barrington  had  quarrelled ;  and,  I  think,  he 
stated  both  were  desirous  that  Hazlet  should  be  off  the  bond.  He 
believes  the  board  agreed  that  Hazlet  should  be  discharged,  but 
it  was  to  be  on  condition  that  the  other  sureties  consented.  He 
says  he  does  not  recollect  to  have  seen  the  bond  until  they  got  into 
the  banking  house,  and  that  he  has  no  knowledge  of  the  erasure 
except  from  Barrington  ;  that  he  never  had  any  conversation  until 
this  suit  was  brought,  but  that  after  the  commencement  of  the  suit 
he  and  Barrington  had  a  good  deal  of  conversation,  and  that  among 
other  things,  in  speaking  in  relation  to  the  erasure,  he  told  Barring- 
ton  he  must  have  done  it ;  that  Barrington  replied,  If  I  did  do  it, 
it  was  in  the  presence  of  the  board,  and  with  their  consent.  He 
further  stated  that  Barrington  did  not  deny  he  did  it.  Judge 
Baird  further  testifies  that  no  consent  was  given  to  the  erasures  by 
the  board  while  he  was  present. 

The  resolution  to  which  Judge  Baird  referred  is  dated  the  19th 
April  1815,  and  in  these  words,  "  On  motion,  resolved,  that  the 
name  of  Robert  Hazlet  be  struck  off  the  bond,  on  condition  the 
other  sureties  consent  thereto."  You  will  observe  the  resolution 
of  the  directors  corresponds  with  the  recollection  of  Judge  Baird. 

To  whom  the  bond  was  delivered  in  fact,  whether  to  Barrington 
or  one  of  the  directors,  does  not  appear ;  we  find  it  in  possession 
of  the  bank,  of  which  Barrington,  one  of  the  obligors,  was  the 
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cashier.  We  are  warranted  in  supposing,  from  the  testimony,  it 
was  in  his  custody,  and  subject  to  his  control,  in  the  same  manner 
as  the  other  notes  and  bonds  of  the  bank.  The  bond  went  into  the 
hands  of  Barrington  without  any  erasure,  but  when  it  was  delivered 
over  to  Judge  Baird,  the  president,  the  name  of  Robert  Hazlet  was 
stricken  out  of  the  bond. 

An  important  question  of  fact  for  you  to  determine  will  be,  by 
whom  was  this  erasure  made,  and  under  what  circumstances,  and 
by  whose  consent  ?  The  principles  of  law,  as  applicable  to  this 
part  of  the  case,  are  these :  If  the  erasure  was  made  with  the  con- 
sent of  Barrington,  the  directors  and  the  sureties,  there  would  be 
no  pretence  to  say  this  is  not  their  deed  ;  or,  if  Barrington  made 
the  alteration  without  the  assent  of  the  directors,  it  is  equally  plain 
that  it  is  the  deed  of  the  defendant ;  but  if  Barrington  made  the 
erasure  with  the  consent  of  the  directors,  but  without  the  know- 
ledge and  assent  of  the  sureties,  then  it  is  clear  it  is  not  the  deed 
of  Moore. 

I  have  said  that  if  this  erasure  was  made  with  the  consent  of 
Barrington,  the  directors  and  the  sureties,  it  is  the  defendant's  deed, 
because  the  consent  of  all  the  parties  interested  avoids  all  error. 
There  would  be  no  necessity  for  a  re-execution  and  re-delivery  of 
the  bond.  If  this  consent  has  been  given,  Hazlet  would  be  dis- 
charged, but  it  would  remain  the  bond  of  the  four  remaining  obli- 
gors. It  will  be  for  you  to  say  whether  this  be  the  fact,  the  proof 
of  which  does  not  require  positive  evidence,  but  may  be  made  out 
by  parol  or  inference  from  the  circumstances. 

If  Barrington  made  the  alteration  without  the  assent  of  the 
directors,  it  is  equally  their  deed.  You  will  recollect  that  Bar- 
rington was  not  only  the  agent  of  the  stockholders,  but  he  was  a 
co-obligor.  It  follows  from  this  that  Barrington  of 'himself 
can  do  no  act  to  discharge  himself  and  his  sureties.  It  would  be 
manifestly  unjust  that  he  should  cut  himself  loose  from  his  en- 
gagements, and,  without  the  consent  of  the  board,  release  those 
who  had  voluntarily  bound  themselves  as  his  sureties.  This 
would  be  a  fraud  in  Barrington  of  which  the  plaintiffs  are  not 
estopped  to  avail  themselves  in  this  suit ;  the  former  suit  is  evi- 
dence, and  has  been  so  received ;  but  it  is  not  conclusive  evidence 
that  the  directors  assented  to  the  erasure.  In  this  part  of  the  case 
you  have  reference  to  the  testimony  of  Judge  Baird  and  the  reso- 
lution of  the  board,  which  has  been  given  in  evidence.  If,  then, 
you  believe  that  this  was  the  act  of  Barrington  alone,  unauthor- 
ized by  the  directors,  your  verdict  should  be  in  favor  of  the 
plaintiff.  The  directors  authorized  him  to  strike  out  the  name  of 
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Hazlet,  with  the  consent  of  the  sureties ;  and  if  they  afterwards 
authorized  him  to  strike  out  the  name  without  their  consent,  there 
should  be  some  evidence  of  this  resolution.  If  -Barrington  made 
the  erasure  with  the  consent  of  the  directors,  but  without  the 
knowledge  and  assent  of  all  the  sureties,  your  verdict  should  be  in 
favor  of  the  defendant.  The  directors  would  have  the  same  power 
over  this  bond,  as  over  any  note  discounted  by  the  bank. 

The  alteration  was  a  most  material  one  for  the  sureties,  for  it 
increased  their  responsibility,  by  changing  a  joint  bond  of  five 
persons,  to  a  joint  bond  of  four  persons  only.  Their  consent  was 
therefore  absolutely  necessary,  before  the  directors  and  Barrington 
could  change  the  nature  of  the  bond.  If  no  person  but  Barring- 
ton  were  concerned,  it  would  be  a  fraud  on  the  stockholders  and 
would  not  avoid  the  bond.  There  is  no  doubt  the  directors  agreed 
that  Hazlet's  name  should  be  erased  from  the  bond,  upon  condition 
the  sureties  consented ;  and  this  appears  by  the  resolution  of  the 
19th  April  1815,  and  the  testimony  of  Judge  Baird  ;  but  the  ques- 
tion is,  did  the  directors  consent  to  the  alteration,  although  the  con- 
sent of  the  other  sureties  had  not  been  previously  obtained  ?  Did 
they,  at  any  time  after  the  resolution  of  the  19th  April,  consent 
that  the  alteration  should  be  made  without  the  consent  of  the 
sureties  ? 

It  is  contended  by  the  defendant's  counsel,  that  the  whole  decla- 
ration of  Barrington,  as  proved  by  Judge  Baird,  must  be  taken 
together.  The  whole  declaration  is  undoubtedly  evidence  and  has 
been  so  received ;  but  it  does  not  strike  me  that  under  the  circum- 
stances of  this  case,  you  are  bound  to  believe  the  whole.  You  may 
believe  part  and  reject  the  residue ;  for  this  part  of  the  case  does 
not  depend  altogether  upon  Judge  Baird's  testimony,  but  upon  all 
the  facts  which  have  been  proved. 

It  is  also  contended,  that  the  burden  of  proof  to  show  who  made 
the  erasure  is  thrown  upon  the  plaintiff.  If  Barrington  did  not 
stand  in  the  double  relation  of  agent  to  the  stockholders  and  co- 
obligor,  this  would  doubtless  be  the  case.  There  is  no  doubt  Bar- 
rington made  the  erasure  when  the  bond  was  in  his  possession  and 
it  is  for  him  to  prove,  that  it  was  done  with  the  consent  of  the  di- 
rectors. 

You  must  not  lose  sight  of  the  fact  that  this  is  the  cause  of 
Barrington  as  well  as  Moore.  It  will  then  be  for  you  to  con- 
sider all  the  circumstances  which  have  been  given  in  evidence,  and 
in  the  first  place  to  determine  by  whom  the  erasure  was  made,  and 
with  whose  consent.  If  the  alteration  was  made  by  Barrington 
and  the  directors,  without  the  consent  of  the  sureties,  your  verdict 
will  be  in  favor  of  the  defendant,  for  then  it  is  not  his  deed.  But 
if,  on  the  contrary,  you  should  believe  that  the  alteration  was 
made  with  the  assent  of  all,  or  that  Barrington  made  the  erasure 
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without  the  consent  of  the  board,  you  will  find  in  favor  of  the 
plaintiff. 

If  you  should  be  of  opinion  with  the  plaintiff,  in  the  first  place 
it  will  be  necessary  to  extend  your  inquiries,  and  say  what  injury 
the  plaintiff  has  received  from  the  conduct  of  Barrington.  In  this 
part  of  the  case  I  would  remark  to  you,  that  the  surety  has  placed 
himself  in  the  situation  of  Barrington ;  and  that  you  should  not 
permit  yourselves  to  be  influenced  by  the  mere  fact,  that  Daniel 
Moore  is  a  surety.  The  condition  of  the  bond  on  which  suit  is 
brought  is,  that  Barrington  will  well  and  truly  perform  the  duties 
of  cashier  of  the  bank,  to  the  best  of  his  abilities.  The  bond  is 
taken  in  compliance  with  the  5th  article  of  the  Act  of  1814, 
which  directs  that  a  bond  shall  be  taken,  with  two  sureties,  condi- 
tioned for  the  faithful  execution  of  his  office  or  appointment.  By 
this  the  defendant  stipulates  not  only  for  honesty  on  the  part  of 
Barrington,  but  for  skill  and  diligence  in  the  performance  of  his 
duties.  A  man  who  accepts  an  office  or  trust  of  any  kind  con- 
tracts that  he  will  execute  it  with  competent  skill  and  ability ; 
and  the  sureties  warrant  his  faithful  performance  of  the  trust,  and 
guarantee  that  he  possesses  the  requisite  skill,  diligence,  ability  and 
honesty. 

\Ve  will  now  direct  your  attention  to  the  breaches  of  the  condi- 
tion of  the  bond,  assigned  by  the  plaintiff,  some  of  which  have  been 
admitted  and  others  denied. 

No.  3.  That  Barrington  made  an  erroneous  addition  there  is  no 
doubt ;  and  if  this  was  a  mere  mistake  or  error  of  calculation, 
which  any  prudent  and  careful  man  may  commit,  he  is  not  liable. 
But  if  you  believe  it  arose  from  negligence  or  want  of  care  or  want 
of  honesty  in  the  cashier  (and  repeated  errors  in  his  own  favor 
is  strong  evidence  of  it),  then  you  will  charge  the  defendant  with 
this  item,  unless  you  should  believe  that  no  loss  has  accrued  to  the 
bank  on  that  account.  Of  this,  it  will  be  necessary  for  the  defend- 
ant to  satisfy  you,  as  the  burden  of  the  proof  is  thrown  on  him. 
It  is  true  no  loss  may  have  arisen,  but  as  the  error  has  been  proved, 
he  must  show  the  bank  has  received  no  injury. 

Here  I  will  call  your  attention  to  a  point  in  the  defence,  on 
which  the  counsel  for  Mr.  Moore  appear  very  much  to  rely.  It 
appears  that  in  consequence  of  the  neglect  of  the  officers  of  the 
bank  in  not  forwarding  the  tax  due  the  state  on  their  dividend, 
the  charter  of  the  bank  became  forefeit,  sometime  in  the  latter  end 
of  the  year  1817  or  the  beginning  of  1818.  The  charter  was 
revived  by  the  legislature  the  2d  February  1818.  It  is  con- 
tended that,  by  the  forfeiture  of  the  charter,  the  sureties  were 
discharged.  It  is  argued  that  this  is  not  the  same,  but  a  different 
institution,  and  that  the  sureties  are  not  liable  for  any  delinquen- 
cies which  may  have  taken  place  after  the  forfeiture.  This  is  a 
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point  not  without  difficulty ;  but  inasmuch  as  this  seems  to  have 
arisen  from  the  default  of  Barrington,  it  being  his  business  to  attend 
to  the  transmission  of  the  tax  on  the  dividend,  and  the  institution 
has  been  revived  by  the  legislature  (which  I  consider  the  same  and 
not  a  different  institution),  I  instruct  you  that  this  part  of  the 
defence  cannot  avail  the  defendant.  This  case  will  doubtless  reach 
the  Supreme  Court,  where  this  opinion  may  be  reviewed,  and,  if 
necessary,  corrected. 

No.  11.  The  facts  of  this  transaction  appear  to  be  these :  Bar- 
tington  was  indebted  to  the  bank  by  note  $1500  ;  and  in  payment 
of  this  note,  he  transferred  stock  of  the  bank  to  the  amount  of 
$1732.50.  Whether  he  took  cash  from  the  bank,  or  his  own  note, 
is  of  no  consequence.  This  transaction  took  place  on  the  llth 
August  1819 ;  at  which  time  it  is  not  pretended  there  was  any 
resolution  of  the  board  authorizing  the  transfer.  It  was  then  done 
without  authority,  and  was,  unquestionably,  a  most  improper  act, 
on  the  part  of  Barrington,  and  particularly  under  the  then  circum- 
stances of  the  bank,  which  must  have  been  well  known  to  him. 

It-  is  argued  by  the  defendant,  that  this  transaction  was  subse- 
quently ratified  by  the  board  ;  and  if  this  were  so,  whether  ratified 
by  parol  or  in  writing,  it  would  be  sufficient.  But  the  burden  of 
the  proof  is  thrown  on  the  defendant.  And  when  we  consider  the 
situation  in  which  Barrington  stood  to  the  stockholders,  as  cashier 
of  the  bank,  who  was  bound,  under  the  ordinances  of  the  board, 
to  keep  minutes  of  their  proceedings,  it  is  certainly  no  hardship  to 
require  more  clear  and  explicit  proof,  to  show  an  acquiescence 
on  the  part  of  the  board,  with  a  full  knowledge  of  the  circumstances, 
of  this  transfer  of  stock  by  Barrington.  We  have  had  no  proof 
that  they  were  acquainted  with  the  transaction  ;  it  is  a  mere  infer- 
ence arising  from  a  general  knowledge,  which  the  directors  are 
presumed  to  have  had,  of  the  affairs  of  the  institution.  Of  the 
proof;  however,  you  are  the  judges.  So  this,  under  the  circum- 
stances of  the  institution,  was  a  fraud  on  the  part  of  Barrington. 
Barrington  was  acquainted  with  all  the  facts  and  gave  what  is  not 
worth  more  than  $750,  for  $1750.  This  was  not  the  conduct  of  a 
faithful  officer. 

No.  12.  The  facts  in  relation  to  this  charge  were  these :  Joseph 
Pentecost  was  indebted  to  the  bank,  in  a  large  amount,  viz.,  $10,358. 
He  proposed,  llth  August  1819,  to  the  directors,  to  pay  the  debt 
in  four  annual  payments,  and  give  satisfactory  security  for  the 
same.  He  had  several  notes  in  bank,  which  were  endorsed  by 
George  Baird,  James  Brice,  James  Ashbrook  and  George  Morgan. 
The  board  virtually  rejected  the  proposal  of  Mr.  Pentecost.  Thoy 
acted  on  the  proposition  of  John  Marshall  and  others,  and  took  no 
notice  of  his  proposal.  And  yet  we  find  that  Barringto.i,  on  the 
1st  September  1819,  took  Pentecost's  judgment-bond,  f^yjible  in 
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four  annual  payments,  to  be  entered  up,  on  defalcation,  the  1st  Sep- 
tember 1820.  The  judgment  was  entered  the  1st  September  1820. 
He  also  discharged  the  sureties  from  their  responsibilities  as  en- 
dorsers. It  will  be  for  you  to  say  whether  this  was  a  faithful  per- 
formance of  his  duties  as  cashier.  In  the  opinion  of  the  court,  it 
was  not ;  and  if  he  wishes  to  justify  his  conduct,  he  must  show, 
clearly  and  explicitly,  that  his  conduct  was  subsequently  ratified 
by  the  directors ;  not  merely  that  it  was  passed  over  in  silence,  but 
that  the  board,  with  a  full  knowledge  of  the  transaction,  ratified 
and  confirmed  the  conduct  of  Barrington.  If  you  should  concur 
in  opinion  with  the  court,  that  the  defendant  has  failed  in  this  part 
of  his  defence,  it  will  then  be  your  duty  to  estimate  the  damages, 
to  the  bank,  arising  from  this  improper  conduct  of  Barrington. 
Barrington  had  no  right  to  change  the  security  without  the  consent 
of  the  board ;  and  whether  he  considered  he  was  benefiting  the 
bank  or  not,  can  make  no  difference. 

The  rule  by  which  the  damages  must  be  estimated,  has  already 
been  settled  by  the  Supreme  Court,  and  seems  to  be,  that  the  surety 
is  only  liable  for  the  damages,  which  probably  resulted  from  the 
change  of  the  security.  The  bank  is  only  entitled  to  recover  what 
it  shows  it  could  have  recovered,  whether  that  be  the  whole,  or  a 
part  of  the  debts  due.  It  will  be  for  you  to  transport  yourselves 
back  to  the  year  1819,  and  from  all  the  circumstances  which  have 
been  given  in  evidence,  to  decide  what,  in  all  probability,  could  have' 
been  recovered  from  Pentecost  and  his  endorsers,  Baird,  Brice, 
Ashbrook  and  Morgan ;  provided  this  change  of  security  had  not 
been  made ;  and,  also,  provided  the  claims  had  been  pursued  with 
ordinary  diligence  and  faithfulness. 

It  is  admitted  by  the  defendant,  that  part,  viz.,  George  Baird's 
note  for  $1000,  might  have  been  recovered ;  but  they  contend  the 
remainder  could  not.  The  plaintiffs  counsel  say,  that  the  whole, 
or  at  least  a  greater  part,  might  have  been  saved  to  the  bank,  if 
common  pains  had  been  used.  You  have  heard  the  testimony  and 
the  comments  of  counsel,  and  the  court  leave  this  matter  to  you, 
under  a  firm  belief  that  you  will  do  exact  and  equal  justice  to  the 
parties. 

No.  14.  It  appears  that  the  bank  had  ample  security  for  Bar- 
rington's  debt ;  Thomas  H.  Baird  was  his  endorser.  By  the 
act  of  Barrington,  without  the  assent  of  the  directors,  so  far  as 
it  appears,  the  surety  has  been  released.  If  the  directors  did 
assent  to  it,  Barrington  should  have  shown  it.  He  has  produced 
no  resolution  of  the  board,  authorizing  him  to  take  his  own 
judgment-bond,  and  release  his  endorser.  As  this  differs  from  the 
common  mode  of  doing  business,  and  especially  as  it  is  in  his  own 
business,  he  should  have  shown  the  authority  for  this  proceeding. 
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I  shall  take  occasion  to  speak  of  the  general  resolution  on  which  the 
defendant  relies  in  another  part  of  this  cause. 

No.  15.  Harrington  took  possession  of  the  funds  of  the  bank 
without  authority.  This  was  in  violation  of  his  duty  as  cashier. 
The  bank  was  deprived,  without  its  consent,  of  the  use  of  its  funds. 
It  is  the  opinion  of  the  court  that  Barrington  cannot  say  he  ought 
not  to  pay  interest.  Nor  do  I  think  it  a  matter  of  any  conse- 
quence whether  it  was  Washington  bank  paper,  foreign  notes  or 
gold  and  silver.  It  was  a  breach  of  trust,  and  whether  he  used  the 
money  or  not,  can  make  no  difference.  All  the  money  is  not  yet 
returned,  and  the  presumption  is  it  went  to  the  use  of  Barrington, 
or  those  to  whom  he  sent  it.  You  will  calculate  interest  on 
$5539.88,  and  also  on  $4000,  and  $180  and  the  balance  you  will 
find  for  the  plaintiff. 

No.  22.  This  is  a  most  important  item.  If  the  cashier  permit- 
ted this  transfer  of  stock  without  the  consent  of  the  directprs,  there 
can  be  no  doubt  that  it  was  a  breach  of  his  bond.  It  does  not 
appear,  but  the  contrary,  that  there  was  any  written  resolution 
authorizing  the  transfer.  In  an  ordinance  of  the  board  it  is 
ordered  that  the  directors  shall  keep  fair  and  regular  entries  in  a 
book  to  be  provided  for  that  purpose,  of  their  proceedings ;  the 
minutes  of  the  preceding  meeting  shall  be  read  before  the  board  of 
directors  proceed  to  business.  It  is  the  duty  of  the  cashier  to  make 
these  entries ;  and  it  strikes  me  as  most  extraordinary  that  in  a 
matter  of  such  importance,  particularly  when  we  consider  the  situ- 
ation of  the  bank  that  this  resolution  if  any  such  existed,  was  not 
reduced  to  writing,  and  entered  on  the  minutes  of  the  board.  It 
is  sin'gular  that  Barrington  should  permit  the  transfers,  and  to  such 
an  amount,  without  some  written  authority  for  his  justification. 
Such,  however,  appears  to  have  been  the  fact.  There  was  no  reso- 
lution in  writing ;  and  Barrington .  permitted  the  transfers  to  be 
made  without  it. 

It  is  contended  by  the  counsel  for  the  defendant  that  although 
not  in  writing,  such  a  resolution  was  in  fact  passed.  While  for  the 
purpose  of  this  case  I  accede  to  the  proposition  that  it  may  be 
proved  by  parol,  or  inferred  from  the  acts  of  the  board,  I  instruct 
you  that,  inasmuch  as  Barrington  himself,  whose  duty  it  was  to  put 
the  resolutionv  if  any  such  existed  on  the  minutes,  is  attempting  to 
avail  himself  of  it,  the  proof  should  be  clear ;  or  if  inferred  from 
circumstances,  they  should  be  such  as  are  totally  inconsistent  with 
the  non-existence  of  such  a  resolution.  It  is  the  duty  of  the  de- 
fendant to  satisfy  you  that  such  a  resolution  was  passed,  and  the 
requisite  number,  viz.,  seven,  were  present  when  it  was  passed. 
You  also  should  be  informed  when  the  resolution  was  passed.  With- 
out intending  to  take  from  you  the  decision  of  the  facts  of  which 
you  are  the  exclusive  judges,  I  think  it  my  duty  to  say  that  the 
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testimony  is  most  loose  and  unsatisfactory.  We  do  not  know  the 
time,  and  it  is  extremely  doubtful  how  many  were  present  at  the 
time  the  resolution  is  alleged  to  have  been  passed.  It  would  seem 
to  have  been  done,  if  at  all,  at  an  ordinary  discount  day,  when  it 
may  be  doubtful  whether  more  than  five  directors  were  present. 
We  certainly  have  a  right  to  require  more  clear  proof  from  Bar- 
rington than  a  stranger  ;  and  I  must  repeat  to  you  that  we  can- 
not separate  Moore,  who  was  the  surety,  from  Barrington  the 
principal. 

But  suppose  the  resolution  was  passed  by  a  quorum  of  the  direc- 
tors, then  another  important  question  arises.  It  seems  that  at  the 
time  these  transfers  were  made  the  bank  had  already  purchased 
and  owned  more  than  one-fifth  of  the  stock  of  the  bank.  You  will 
recollect  that  by  the  purchase  of  Mr.  Campbell's  stock  the  7th  Sep- 
tember 1819,  that  amount  was  exceeded  by  about  thirty-five  shares. 
Vide  14th  art.  Act  of  1814.  At  the  time  that  these  transfers  were 
made,  the  bank  already  held  in  their  own  right  more  than  one-fifth 
of  the  capital  stock,  so  that  these  purchases  were  made  in  express 
violation  of  this  fundamental  article. 

I  do  not  believe  that  the  transfer  of  this  stock  is  void,  because 
the  transferrers  of  the  stock,  who  were  not  directors,  may  have 
acted  with  good  faith  ;  but  I  am  of  the  opinion  that  the  transfer 
is  taken  at  the  risk  of  the  directors.  If  any  loss  accrues  to  the 
institution  in,  consequence  of  it,  they  are  responsible,  because 
they  have  violated"  the  law,  which  ought  to  regulate  their  con- 
duct. 

The  question  then  will  be,  is  Barrington,  the  cashier,  in  the  same 
or  a  better  situation  ?  Although  appointed  by  the  directors,  he  is 
the  agent  of  the  company,  and  is  bound  to  the  bank,  well  and  truly 
to  perform  the  duties  of  cashier.  No  transfers  can  be  made  unless 
attested  either  by  the  cashier  or  president ;  and  in  point  of  fact 
they  were  made  with  the  knowledge  and  in  the  presence  of  Bar- 
rington. As  they  were  made  in  violation  of  a  fundamental  article 
of  the  law  regulating  banks,  he  permits  the  transfer  to  be  made  at 
his  own  peril,,  and  if  any  loss  accrues  to  the  stockholders  he  is 
answerable.  Barrington  must  have  known  the  situation  of  the 
institution,  and  so  far  from  protesting  against  the  illegal  and  im- 
proper proceedings  of  the  directors,  he  avails  himself  of  the  reso- 
lution and  transfers  his  own  stock  at  par,  in  payment  of  his  debts, 
when  he  must  have  been  well  aware  that  its  value  had  greatly 
depreciated.  Was  this  the  part  of  an  honest  agent  ?  did  he  truly 
perform  his  duty  as  cashier  ?  It  is  the  opinion  of  the  court  that  he 
did  not.  The  distinction  I  take  to  be  this  :  When  it  is  a  matter  in 
the  discretion  of  the  directors,  he  is  bound  to  obey  their  directions ; 
but  when  it  is  contrary  to  law,  he  acts  at  his  own  peril.  He,  as 
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well  as  every  other  citizen,  is  bound  to  obey  the  law,  and  not  the 
order  of  the  board. 

But  it  is  certain  that  this  is  a  fraudulent  transaction  on  the  part 
of  the  directors  and  Barrington.  There  can  be  no  doubt,  but  that 
at  this  time,  the  institution  was  very  much  embarrassed.  The 
stockholders  had  taken  the  alarm,  and  had  called  a  meeting  to  in- 
quire into  the  situation  of  the  bank.  At  this  time  they  passed  a 
resolution,  by  which  they  authorized  stockholders  to  transfer  their 
stock  at  par,  in  payment  of  debts.  The  directors  who  passed  the 
resolution,  and  Barrington,  the  cashier,  were  themselves  stock- 
holders and  debtors  to  the  bank.  We  find  them  immediately  avail- 
ing themselves  of  the  resolution,  by  transferring  their  stock,  an 
operation  manifestly  to  the  injury  of  the  bank,  the  stockholders 
who  were  not  indebted,  and  to  the  innocent  holders  of  the  notes  and 
depositors.  Although,  we  are  bound  to  have  charity  for  our  fellow- 
men,  yet  it  is  a  difficult  matter  to  conceive  how  they  could  justify 
such-  conduct  to  their  own  consciences.  If  you  should  believe  that 
the  resolution  was  passed  with  a  view  to  their  own  advantage,  and 
not  to  the  common  good,  or  must  necessarily  be  advantageous  to 
them,  and  injurious  to  the  other  stockholders,  it  was  a  most  gross 
fraud  in  all  concerned.  This  would  render  Barrington,  who  par- 
ticipated in  it,  and  his  bail,  liable  for  any  loss  which  the  bank  may 
have  sustained. 

If  you  should  be  in  favor  of  the  plaintiff  in  this  part  of  the  case, 
it  will  then  be  your  duty  to  estimate  the  damages,  the  measure  of 
which  will  be  the  loss  which  the  institution  has  sustained  by  the 
improper  conduct  of  the  cashier. 

It  will  be  for  you  to  examine  this  item  particularly,  and  give  such 
damages  as  you  may  suppose  the  bank  has  sustained  from  this  illegal 
and  improper  transaction. 

I  look  upon  the  stock  as  belonging  to  the  bank  ;  and  if  you  as- 
sess the  damages  which  the  institution  has  sustained,  you  will  be 
doing  justice  to  all  parties  concerned.  It  was  taken  at  par,  and  was 
not  worth  more  than  one  hundred  per  cent,  discount.  The  differ- 
ence with  interest  would  perhaps  be  the  best  rule  to  adopt. 

The  jury  returned  a  verdict  for  plaintiff  of  $39,741.02.  The 
plaintiff,  after  motion  fora  new  trial,  remitted  $9741.02  of  this  sum. 
By  consent  the  remittance  was  to  be  stricken  out  if  the  Supreme 
Court  should  think  that  judgment  may  be  entered  for  the  whole 
amount  of  the  verdict. 

The  defendant  moved  the  court  to  set  the  verdict  aside,  and 
grant  a  new  trial,  and  assigned  the  following  reasons  therefor,  to 
wit: 

1.  The  court  erred  in  charging  the  jury,  by  assuming  the  fact 
and  telling  them  that  the  bond  went  into  the  hands  of  Barrington 
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without  any  erasure,  when  in  truth,  there  was  no  testimony  given 
of  that  fact. 

2.  The  court  erred  in  telling  the  jury,  that  the  plaintiff  by  bring- 
ing and  declaring  in  the  former  suit  as  it  did,  alleging  the  writing 
upon  which  this  suit  is  brought  to  be  the  bond  of  John  Barrington, 
Daniel  Moore,  John  Hughes  and  Thomas  Acheson,  is  not  estopped 
thereby  in  this  action  from  declaring  the  same  to  be  the  bond  of 
John  Barrington,  Daniel  Moore,  John  Hughes,  Thomas  Acheson, 
Robert  Hazlet. 

3.  The  court  erred  in  their  charge  to  the  jury,  by  treating  the 
resolution  of  April  19th  1815,  being  made  only  by  a  board  of  six 
directors  as  evidence  to  prove  that  the  board  of  directors  gave  con- 
sent to  strike  out  the  name  of  Hazlet,  with  the  consent  of  the  other 
obligors,  and  then  in  charging  the  jury  that  after  such  resolution 
of  the  board,  it  was  incumbent  on  the  defendant  to  prove  that  the 
board  had  passed  a  resolution  authorizing  Hazlet's  name  to  be 
stricken  out  without  the  assent  of  the  other  obligors. 

4.  The  court  erred  in  telling  the  jury  that  the  burden  of  proof 
to  show  that  the  striking  out  of  the  name  of  Hazlet  was  done  with 
the  consent  of  the  directors,  lay  upon  the  defendant. 

5.  The  court  erred  in  charging  the  jury  that  they  might  credit  a 
part  of  the  declaration  of  John  Barrington,  made  to  Thomas  H. 
Baird,  Esq.,  and  reject  the  residue  of  it. 

G.  The  court  erred  in  telling  the  jury  that  they  ought  not  to  per- 
mit themselves  to  be  influenced  by  the  circumstance  of  the  defend- 
ant's being  a  surety. 

7.  The  court  erred  in  charging  the  jury  that  an  error  by  the 
cashier  in  adding  the  daily  account  of  the  transactions  of  the  bank, 
making  it  $100  more  than  it  really  was,  must  be  considered  as  pro- 
ducing a  loss  to  the  bank  equal  to  the  amount  of  the  error,  unless 
the  defendant  proved,  and  it  was  incumbent  upon  him  to  do  so,  that 
no  loss  accrued  thereby. 

8.  The  court  erred  in  charging  the  jury  that  the  bond  made 
the  defendant  accountable  for  the  conduct  of  John  Barrington  as 
cashier,  and  for  losses  occasioned  by  him  to  the  bank,  after  the 
bank  to  which  the  bond  had  been  given,  had  forfeited  its  charter, 
and  the  charter  had  become  null  and  void,  and  after  the  renewal  of 
the  charter  by  an  act  of  the  legislature,  passed  the  2d  of  February 
1818. 

9.  The  court  erred  in  assuming  without  any  proof  whatsoever, 
and  in  direct  opposition  to  the  law  of  the  case,  that  it  was  the 
duty  of  John  Barrington  to  have  sent  on,  in  due  time,  to  the  state 
treasurer,   a   declaration   of  the  dividends  of  the  bank,  and  the 
amount  of  the  duties  due  thereon  to  the  state,  so  as  to  have  pre- 
vented a  forfeiture  of  the  charter. 

10.  The  court  erred  in  telling  the  jury  that  it  was  not  faithful 
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in  the  cashier  to  pay  his  debt  to  the  bank  by  the  assignment  of 
stock  that  turned  out  not  to  be  worth  more  than  half  the  value  at 
which  it  was  transferred. 

11.  The  court  erred  in  telling  the  jury,  in  substance,  that  the 
evidence  given  of  a  resolution  of  the  board  of  directors,  having 
been  passed,  authorizing  the  transfer  of  stock  made  on  the  28th 
of  September  to  the  1st  of  November  1819,  was  loose,  unsatisfac- 
tory and  insufficient,  inasmuch  as  the  date  of  the  resolution  and 
the  number  of  directors  composing  the  board  at  the  time  of  its  pas- 
sage were  not  proved. 

12.  The  court  erred  in  charging  the  jury  that  more  clear  proof 
of  the  resolution  last  above  referred  to,  having  been  passed  by  a 
competent  number  of  directors,  is  required  of  John  Barrington  or 
his  sureties,  than  of  a  stranger. 

13.  The  court  erred  in  charging  the  jury  that  the  board  of  di- 
rectors had  no  power  to  pass  such  resolution ;  and  that  Barrington 
and  his  sureties  were  answerable  as  well  as  the  directors  for  any 
loss  the  bank  had  sustained  by  taking  the  stock  in  payment  of 
debts  owing  to  it. 

14.  The  court  erred  in  charging  the  jury,  that  Barrington  being 
acquainted  with  the  real  situation  of  the  bank,  and  that  being  such 
as  to  render  the  receiving  of  stock  in  payment  of  debts  injurious 
to  the  stockholders  not  indebted,  creditors  and  depositors,  that  it 
was  therefore  illegal  and  Barrington  and  his  sureties  are  liable  for 
the  loss. 

15.  The  jury  erred  in  giving  a  verdict  for  a  sum  exceeding  the 
penalty  of  the  bond,  on  which  this  suit  is  brought. 

16.  The  court  erred  in  permitting  the  bond  to  be  read  in  evi- 
dence to  the  jury. 

17.  The  verdict  is  against  the  law  and  the  evidence. 

The  court  overruled  a  motion  for  a  new  trial,  and  entered 
judgment  for  the  amount  of  the  penalty  of  the  bond,  which  is 
$30,000. 

Defendant  appealed  from  this  decision  of  the  Circuit  Court. 

The  cause  was  argued  in  this  court  at  September  term  1829,  by 
W.  Forward  and  Kennedy,  for  the  appellant,  and  Baldwin,  for 
the  appellee,  and  held  under  advisement  until  this  term. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  conclusion  at  which  a  majority  of  the  court 
has  arrived,  enables  me  to  dismiss  all  the  reasons  for  a  new  trial, 
but  one,  with  a  passing  remark — that  they  have  not  been  sus- 
tained. The  point  on  which  the  cause  is  to  be  decided,  and  which 
was  reserved  at  the  trial,  not  only  for  its  difficulty  but  its  import- 
ance both  in  principle  and  amount,  arises  out  of  the  following 
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facts:  The  bank  was  chartered  in  1813,  and  its  utmost  duration 
limited  to  the  first  of  April  1825.  The  bond  on  which  suit  is 
brought,  was  executed  in  1814,  with  condition  underwritten,  that 
Barrington  should  "well  and  truly  perform  the  duties  of  cashier." 
By  the  act  of  incorporation,  the  president  and  directors  were  re- 
quired to  pay  annually  to  the  treasurer  of  the  Commonwealth,  six 
per  cent,  of  the  whole  amount  of  the  dividends,  on  failure  of  which 
for  a  specified  period,  the  charter  was  thenceforth  to  become 
"absolutely  NULL  and  VOID  and  of  no  effect  whatever,"  and  the 
bank  to  be  "DISSOLVED,  UNLAWFUL  and  UNINCORPORATED,"  ex- 
cept inasmuch  as  corporate  capacity  should  be  necessary  to  the 
enforcement  of  contracts  made  by  it,  or  with  it,  before  the  period 
of  its  delinquency.  By  force  of  this  provision,  the  charter  became 
forfeited  in  the  beginning  of  January  1818,  and  by  an  Act  passed 
the  2d  of  February  ensuing,  was  "revived  and  continued  in  as 
full  force  and  ample  a  manner  as  if  no  forfeiture  had  taken  place." 
The  directors  did  not  order  new  securities  to  be  given  by  the  offi- 
cers ;  and  nearly  all  the  defaults  of  the  cashier  were  subsequent  to 
the  act  of  restoration. 

Whatever  may  have  been  the  constitutional  power  of  the  legis- 
lature to  restore  the  defendant's  obligation  without  their  consent, 
it  certainly  was  not  invoked.  Provision  was  made  for  notes  or 
bonds  discounted  or  received  SUBSEQUENTLY  to  the  forfeiture ;  but 
everything  else  was  left  as  it  had  been  found,  and  the  point  is  there- 
fore to  be  decided  on  the  principles  of  the  common  law. 

The  rule  that  the  liability  of  a  surety  is  commensurate  in  dura- 
tion with  the  commission  of  his  principal,  is  well  settled  in  the 
United  States  v.  Kirkpatrick,  9  Wheat.  720,  and  the  United  States 
v.  Vanzant,  11  Id.  184.  The  only  apparent  exception  is  the  case 
of  a  direction  to  the  proper  officer  to  take  a  new  security  by  a 
given  day;  which  in  the  United  States  v.  Nichol,  12  Wheat  509, 
was  held  not  to  discharge  the  old  one.  But  there  the  continuance 
of  the  old  security  till  it  should  be  actually  superseded  by  the  new 
one,  was  in  perfect  consistence  with  the  original  limitations  of  the 
contract :  here  the  question  is,  whether,  by  one  of  its  limitations, 
the  security  had  not  expired. 

By  the  constitution  of  this  corporation,  its  existence  was  subject 
to  be  terminated  alike  by  forfeiture  of  the  charter  and  efflux  of 
time  ;  and  for  the  benefit  of  each  of  these  as  limitations  of  the  terra 
of  their  liability,  the  sureties  had  stipulated,  not  indeed  in  terms, 
but  tacitly  and  by  irresistible  implication  from  the  nature  of  the 
contract.  They  had  treated  on  the  basis  of  corporate  existence  as 
it  then  stood,  and  in  reference  to  all  its  incidents.  They  might 
have  seen,  and  they  are  therefore  to  be  considered  as  having  known, 
that  the  bank  was  subject  to  cease  by  the  happening  of  a  contin- 
gency, and  that  with  it  would  cease  their  liability.  Who  can  say 
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this  did  not  enter  into  their  estimate  of  the  risk  which  they  con- 
sented to  take  on  themselves  ?  They  were,  in  effect,  insurers,  but 
without  a  premium  of  the  cashier's  fidelity  ;  and  they  are  entitled 
to  the  benefit  of  any  termination  of  the  risk  which  may  be  brought 
within  the  letter  or  the  spirit  of  their  contract.  Their  engagement 
was  without  a  consideration  beneficial  to  themselves,  and  it  is  there- 
fore not  to  be  extended  beyond  its  strict  technical  import.  That 
they,  in  fact,  supposed  their  liability  to  be  commensurate  with  the 
original  charter  does  not  admit  of  a  doubt ;  for  no  one  will  pretend 
that  an  extension  of  the  charter  would  have  operated  as  a  corre- 
spondent extension  of  the  security.  Such  an  extension  might,  in 
popular  language,  be  a  continuance  of  corporate  existence  ;  but  as 
regards  intervening  rights,  it  would,  in  fact  and  in  law,  be  a  new 
creation. 

Assuredly  a  renewal  of  corporate  powers  extinguished  by  lapse 
of  time  would  not  be  a  renewal  of  the  sureties'  bonds  (Arling- 
ton v.  Merrick,  2  Saund.  411),  and  why  should  the  same  prin- 
ciple be  inapplicable  to  extinction  by  forfeiture  ?  It  is  the  fact 
of  extinction,  and  not  the  manner  of  it,  which  is  material  to  the 
question.  This  is  perhaps  not  denied ;  but  the  argument  is,  that 
the  legislature  might  waive  the  forfeiture,  or  at  least  avert  it  before 
the  extinction  was  complete.  Was  it,  however,  not  complete  as  to 
all  but  new  operations  ?  For  everything  beside  the  bank  had,  in 
the  words  of  the  act  of  incorporation,  become  "  dissolved,  unlawful 
and  unincorporated."  Nothing  was  left  it  but  a  capacity  to  set  its 
house  in  order.  But  the  extinction  of  corporate  existence  may  be 
complete  as  far  as  it  has  gone  without  being  entire ;  and  if  the  office 
was  gone  as  to  new  operations,  so  was  the  liability  of  the  sureties ; 
so  that  to  revive  the  security  as  to  these,  after  it  had  ceased  as  to 
all  but  such  as  were  necessary  to  close  the  business,  would  burden 
the  sureties  with  responsibilities  which  had  not  entered  into  their 
stipulations,  and  bring  the  point  within  the  principle  of  the  United 
States  v.  Kirkpatrick,  and  the  other  cases  of  that  class.  The  legis- 
lature might  doubtless  have  interfered  to  prevent  a  forfeiture  before 
one  had  actually  occurred ;  like  medical  assistance  in  the  case  of 
one  whose  life  has  been  insured,  that  must  be  taken  to  have  been  a 
tacit  condition  of  the  contract.  But  it  was  as  incompetent,  had  it 
been  so  disposed,  to  divest  an  interest  which  was  fixed  by  actual 
forfeiture  as  it  was  to  divest  an  interest  in  the  termination  of  the 
risk  by  lapse  of  time,  which  was  fixed  from  the  beginning.  As 
limitations  of  corporate  existence,  the  difference  between  expira- 
tion and  forfeiture  was,  that  the  one  was  certain  and  the  other  con- 
tingent. But  when  the  latter  became  certain  by  the  happening  of 
the  contingency,  all  difference  ceased  and  the  same  rule  was  appli- 
cable to  both.  The  legislature  might  have  waived  the  forfeiture 
had  the  performance  of  an  act  been  necessary  to  take  advantage  of 
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it ;  but,  unfortunately  for  the  argument,  the  divestiture  of  the  cor- 
porate franchise  was  consummated  by  the  bare  omission. 

So  far  the  case  seems  clear  on  principle.  But  this  construction 
of  the  contract  is  fortified  by  close  analogies  from  undoubted  author- 
ities. 

In  Wright  v.  Russel,  2  Blac.  Rep.  934,  security  for  the  faith- 
ful service  of  a  clerk  to  a  sole  trader,  was  not  extended  to  a  sub- 
sequent partnership.  I  am  aware  that  the  principle  of  this  case 
has  been  questioned,  and  perhaps  with  reason  ;  although  the  ground 
of  variance  between  the  condition  and  breach  as  set  out,  on  which 
it' was  ultimately  rested,  is  admitted  to  be  a  tenable  one.  In  Bar- 
clay v.  Lucas,  1  T.  R.  291,  in  note,  a  bond  for  the  fidelity  of  a  son 
whom  the  plaintiffs  had  taken  into  service  in  their  counting-house 
and  shop,  was  held  not  to  be  discharged  by  the  introduction  of  a 
new  partner.  But  Lord  Mansfield  put  the  case  on  a  presumption 
of  intention  deducible  from  the  subject-matter  of  the  contract — 
fidelity  to  a  house,  which  might  continue  for  generations,  by  a  suc- 
cession of  partners  under  the  same  firm,  though  none  of  them 
should  bear  the  name  of  any  of  the  original  proprietors ;  and 
also  on  public  convenience  which  required  the  security  to  be  con- 
sidered as  what  it  probably  was  intended  to  be — security  to  the 
house. 

Mr.  Justice  Willis  considered  it  natural  that  the  service  was 
to  be  performed  in  the  counting-house,  and  not  to  the  plaintiff 
in  particular ;  and  he  thought  the  inconvenience  there  would  be 
in  renewing  the  security  with  every  change  of  the  firm,  must  have 
been  in  the  view  of  the  parties,  and  was  therefore  proper  to  be 
considered  in  expounding  their  intention ;  and  Mr.  Justice  Bul- 
ler  put  the  case  on  the  same  ground.  But  in  Barker  v.  Barker, 
1  T.  R.  287,  such  a  bond  was  deemed  to  be  no  security  for  the 
fidelity  of  a  clerk  retained  in  the  employment  of  the  obligee's  ex- 
ecutor, who  had  continued  the  business  pursuant  to  directions  in 
the  will ;  and  this  because  the  contract  was  in  its  nature  exclusively 
applicable  to  services  which  were  to  be  performed  to  the  obligee, 
and  not  to  his  successor,  in  perhaps  an  altered  state  of  the  busi- 
ness, produced  by  his  death.  Is  not  that,  in  principle,  the  case  at 
bar,  in  which  there  has  been  a  similar  alteration  by  the  civil  death 
of  the  bank  ?  Had  this  corporation,  or  any  of  the  numerous  family 
of  which  it  was  a  member,  acquired  by  repeated  indulgence  an 
ideal  right  to  a  remission  of  the  forfeiture,  that  like  the  ideal  right 
to  a  renewal  of  a  church  or  corporation  lease  which  has  sometimes 
entered  into  the  consideration  of  a  Court  of  Equity,  might,  on  the 
principle  of  Barclay  v.  Lucas,  be  fairly  presumed  to  have  tacitly 
entered  into  the  stipulations  of  the  parties.  But  there  had  been 
no  instance  of  forfeiture  and  remission  previous  to  the  execution  of 
the  bond,  nor  has  there  been  but  one  beside  the  present,  since. 
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The  demise  and  recuscitation  of  a  bank,  under  circumstances  like 
the  present,  are  of  no  ordinary  occurrence  ;  nor  do  they  in  the  least 
resemble  the  coining  in  or  going  out  of  a  partner  which  produces 
no  change  in  the  identity  or  individuality  of  the  obligee,  and  which, 
from  its  frequency,  must  necessarily  be  in  the  contemplation  of  those 
who  treat  in  relation  to  the  firm.  The  civil,  like  the  natural  death 
of  the  obligee,  dissolves  the  obligation,  although  the  business  be 
continued  on  the  old  footing  and  under  the  same  authority.  The 
obligation  perishes  with  the  obligee  ;  and  being  once  discharged  or 
suspended,  it  is  gone  forever.  Even  a  voluntary  suspension  of  the 
remedy  is  attended  with  the  same  consequences :  20  Ed.  4,  17  ;  21 
Id.  4,  36 ;  Dyer  140  ;  Hob.  10  ;  Cro.  Eliz.  150  ;  Cro.  Car.  375  ; 
Sir  W.  Jones  345.  But  the  case  of  Dance  v,  Girdler,  1  N.  R. 
34,  is  nearer  to  the  present  than  any  of  the  preceding.  There  a 
bond  to  the  trustees  of  an  unincorporated  association  for  the  fidelity 
of  one  of  its  officers,  was  determined  to  be  no  security  for  his 
fidelity  after  the  association  had  become  incorporated,  because  its 
provisions  were  inapplicable  to  a  state  of  corporate  existence,  which, 
it  was  thought,  could  not  have  been  in  the  contemplation  of  the 
parties.  Lastly,  in  Strange  v.  Lee,  3  East.  484,  it  was  held  that 
the  death  of  even  one  of  two  or  more  obligees,  determined  the 
security. 

It  has  been  said  that  as  both  parties,  here,  proceeded  on  a  sup- 
position that  the  security  remained  good,  their  silence  was  a  waiver 
of  the  forfeiture  by  themselves,  to  which  they  were  undoubtedly 
competent.  If,  however,  the  bond  was  actually  determined,  I  am 
unable  to  perceive  how  it  could  be  set  up  again  but  by  a  new  de- 
livery ;  and  although  I  will  not  say  that  fraud  and  imposition  might 
not  be  left  to  a  jury  as  evidence  of  such  delivery,  yet  as  the  case 
calls  for  no  opinion  on  that  point,  we  give  none.  The  mistake,  if 
any,  as  to  the  continuance  of  the  security,  was  common  to  both 
parties,  and  their  silence  under  it  would  not  prevent  them  from 
standing  on  their  original  rights.  The  directors  were  bound  to  know 
that  farther  responsibility  by  virtue  of  the  bond,  was  at  an  end  ; 
and  having,  in  the  absence  of  an  intimation  from  the  other  side,  no 
reason  to  presume  the  existence  of  consent  to  its  restoration,  it  was 
their  business  to  put  an  end  to  uncertainty  on  this  head,  by  a  direct 
inquiry.  Having  omitted  it,  they  must  be  considered  to  have  taken 
the  risk  of  the  cashier's  future  fidelity  on  the  bank.  But  it  has 
been  pressed,  that  as  the  omission  which  caused  the  forfeiture,  was 
a  breach  of  his  duty,  the  sureties  are  answerable  for  all  the  conse- 
quences of  it,  whether  immediate  and  direct,  or  remote  and  conse- 
quential. Undoubtedly  his  negligence  in  this  particular  was  a 
forfeiture  of  their  bond ;  but  what  is  the  measure  of  the  damages  ? 
Certainly  the  extent  of  the  loss  which  it  necessarily  and  naturally 
occasioned ;  not  a  loss  occasioned  by  the  plaintiffs  own  negligence 
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or  ignorance.  The  directors  were  bound  not  only  to  know  the  law, 
but  to  take  all  proper  precautions ;  and  if  they  failed  to  do  so,  the 
consequences  are  attributable  to  them,  and  not  to  the  sureties,  who 
are  liable  only  for  losses  or  expense  incurred  before  the  restoration 
of  the  charter,  and  which  were  occasioned  by  misfeasance  or  non- 
feasance  before  the  forfeiture  of  it.  A  new  trial  is  awarded  to  en- 
able the  parties  to  ascertain  the  damages  according  to  this  principle, 
if  that  should  be  necessary,  by  another  jury. 

HUSTON,  J.,  dissented. 

Ross,  J.,  took  no  part,  not  having  heard  the  argument. 

Judgment  reversed,  and  a  new  trial  granted. 
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Brien  et  ux.  against  Elliott's  heirs  et  al. 


IN    ERROR. 


The  surveyor-general  of  the  Commonwealth  had  power  to  adopt  a  survey 
made  the  10th  December  1776,  and  before  the  passage  of  the  Act  of  5tb  April 
1782 ;  and  such  survey  is  valid  by  adoption,  whether  the  return  was  made 
by  a  deputy-surveyor  or  by  the  proprietary's  surveyor-general ;  and  the  cir- 
cumstance that  John  Lukens  was  the  last  surveyor-general  under  the  pro- 
prietary government,  and  the  first  under  the  Commonwealth,  cannot  affect  the 
validity  of  his  acts  in  the  one  character  or  the  other;  these  are  to  be  con- 
sidered reddendo  sinrjula  singulis  as  if  they  were  dune  by  distinct  persons. 

The  discretionary  powers  of  the  surveyor-general,  under  the  Act  of  the 
5th  of  April  1782,  are  much  greater  than  those  that  are  merely  incidental  to 
the  general  nature  of  the  office. 

Previously  to  the  act  passed  by  the  legislature  of  Virginia,  in  1779,  a  title 
to  waste  lands  in  that  state  could  not  be  acquired  by  improvement.  Before 
that  time  those  lands  might  have  been  entered  and  patented  notwithstanding 
prior  settlements  by  others. 

The  basis  of  the  compact  between  the  states  of  Pennsylvania  and  Virginia 
is  an  admission  that  the  jurisdiction  over  the  territory  shall  be  taken  to  have 
been  in  common,  and  that  the  claimants  under  one  state  shall  be  entitled 
to  the  same  protection  against  claimants  under  the  other,  that  they  would 
be  entitled  to  between  themselves. 

If  the  actual  origin  of  a  title  under  either  state  be  the  earlier,  it  is  not  to  be 
overreached  by  a  law  of  the  other,  assigning  to  the  opposing  title  a  fictitious 
origin  by  the  doctrine  of  relation. 

The  power  of  those  two  states  to  regulate  questions  of  title  to  the  soil,  even 
at  the  expense  of  rights  previously  vested  under  either,  cannot  now  be  ques- 
tioned. The  consideration  was  the  compromise  of  an  international  dispute, 
and  the  individuals  whose  titles  were  jeoparded  had  no  right  to  call  on  the 
Btate  from  which  they  held  to  assert  their  rights  to  the  soil. 

A  Virginia  certificate  is  not  conclusive  evidence  of  the  facts  stated  in  it ; 
a  Pennsylvania  claimant  may  show  fraud,  mistake  or  trust. 

THIS  cause  came  up  on  an  appeal  by  the  defendants,  from  the 
Circuit  Court  of  Allegheny  county,  at  which  Justice  Smith  pre- 
sided. 

It  was  an  action  of  ejectment  for  the  recovery  of  one  hundred 
and  fifty  acres  of  land  in  St.  Clair  township,  brought  by  Edward 
Brien  and  wife  against  the  heirs  of  West  Elliott,  deceased,  the  heirs 
of  John  Graham,  deceased,  and  the  terre-tenants. 

The  plaintiffs  gave  in  evidence  a  warrant  to  Edward  Hand,  dated 
24th  November  1773,  endorsed  by  Alexander  McClean  :  "  Received 
1st  January  1774,  executed  21st  January  1778."  Also  a  warrant 
of  the  24th  November  1773,  to  John  Elder,  endorsed,  "  Received 
1st  January  1774,  executed  21st  January  1778."  They  also  offered 
"  a  survey  dated  January  1778,  made  in  pursuance  of  the  warrant 
to  Edward  Hand,  of  three  hundred  and  eighty-nine  acres  and  allow- 
ance, situate  on  the  west  side  of  the  Monongahela  river,  near  adjoin- 
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ing  Charters's  creek,  heretofore  in  the  county  of  Westmoreland,  now 
in  the  county  of  Washington,  protracted  and  laid  down  from  the 
field  work  of  Alexander  McClean,  Esq.,  D.  S.  of  Westmoreland 
county,  by  JOHN  LUKENS,  S.  G." 

A  receipt  from  John  Lukens  for  3Z.  7«.  6rf.,  the  office  fees.  Also 
a  receipt  of  Alexander  McLean,  D.  S.,  for  81.  surveying  fees. 

The  survey  signed  John  Lukens,  S.  G.,  was  objected  to  by  the 
defendants  on  the  ground  that  it  had  not  been  regularly  made  and 
returned  into  the  office  by  a  deputy  surveyor,  but  was  made  in 
the  office  by  the  surveyor-general.  This  objection  was  over- 
ruled. 

The  plaintiffs  then  gave  in  evidence  a  patent  to  Edward  Hand, 
dated  9th  March  1789,  for  three  hundred  and  eighty-nine  acres, 
which  recited  the  before-mentioned  warrant  to  Edward  Hand ;  con- 
sideration 10Z.  17*.  3<f.  And  also  a  patent  to  Edward  Hand,  dated 
9th  March  1782,  for  three  hundred  and  seventy-one  acres,  and 
which  recited  the  warrant  to  John  Elder,  who  by  deed,  on  the  4th 
December  1773,  granted  it  to  the  said  Edward  Hand. 

There  was  evidence  given  by  the  plaintiffs  that  General  Hand 
leased  the  land  by  parol,  at  an  early  period,  to  Thomas  Watson,  he 
rendering  a  bushel  of  corn  as  rent. 

A  regular  chain  of  title  from  Edward  Hand  to  the  plaintiffs  in 
this  suit  was  now  given  in  evidence. 

During  the  argument  the  defendants  gave  up  their  claim  under 
West  Elliott,  and  relied  exclusively  upon  the  title  of  Thomas  Wat- 
son, under  whom  they  claimed  ;  and  of  which  they  gave  the  follow- 
ing evidence : 

That  Thomas  Watson  made  an  actual  settlement  in  the  year 
1772,  and  in  1780,  25th  April,  obtained  a  "Virginia  entry"  for 
four  hundred  acres,  including  his  improvement.  1st  November  1786, 
a  survey  was  made  of  two  hundred  and  seventy-three  acres  and  one 
hundred  and  eleven  perches,  which  was  returned  18th  May  1787, 
and  for  which  a  patent  issued  to  Thomas  Watson,  on  the  22d  March 
1791. 

Much  parol  evidence  was  given  to  establish  the  lines  of  the  plain- 
tiffs' survey  upon  the  ground,  and  those  of  the  defendants,  and 
also  about  the  possession  ;  all  which  is  so  imperfectly  contained  in 
the  paper  book,  that  it  would  not  serve  to  elucidate  any  point  which 
arose  in  the  cause.  And  it  is  only  necessary  to  state  that  the  plain- 
tiffs, in  the  Circuit  Court,  also  relied  upon  a  "Virginia  entry,"  by 
Edward  Hand,  of  an  older  date  than  that  of  Thomas  Watson ;  but 
in  this  court  they  relied  mainly  upon  their  Pennsylvania  title. 

His  Honor  who  held  the  Circuit  Court,  was  requested  to  charge 
the  jury  on  the  following  propositions  of  the  defendants. 

1st.  Plaintiffs  having  shown  in  evidence  two  warrants,  one  in 
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the  name  of  Edward  Hand,  and  another  in  the  name  of  Elder, 
which  do  not  call  for  settlements;  they  are  thereby  precluded 
from  the  benefit  of  any  settlement  anterior  to  the  date  of  the  war- 
rants. The  Virginia  entries  shown  do  not  vest  any  title  in  the 
plaintiffs,  in  law  or  equity ;  the  same  not  having  been  pursued  but 
abandoned. 

2d.  The  certificates  of  surveys  exhibited  by  the  plaintiffs  are 
not  legal  evidence  that  the  surveys  were  made  by  the  deputy-sur- 
veyor on  the  plaintiffs'  warrants. 

There  is  no  legal  evidence  that  the  plaintiffs'  surveys  were  made 
by  a  deputy-surveyor  or  any  person  legally  authorized  to  make 
them.  They  are  not,  as  against  the  defendants,  legalized  by  the 
plaintiffs'  patents. 

This  proposition  applies  particularly  to  the  defence  under  Wat 
son's  title,  he  having  settled  on  his  land  in  1772. 

3d.  Watson  had  an  equitable  title  to  a  tract  of  three  hundred  if 
not  four  hundred  acres,  including  his  improvements.  The  plain- 
tiffs by  their  warrants  had  a  right  to  survey  two  tracts  of  three 
hundred  acres  each,  with  ten  per  cent,  surplus ;  they  surveyed  on 
one  of  their  warrants,  three  hundred  and  eighty-nine  acres — on  the 
other  three  hundred  and  seventy-one  acres.  Watson's  survey  con- 
tains only  two  hundred  and  seventy-three  acres.  He  was  living  on 
his  land  at  the  date  of  the  plaintiffs'  survey,  and  John  Bell  proves 
that  from  the  time  of  his  entry  he  claimed  the  land  in  dispute. 
Under  these  circumstances,  the  plaintiffs  had  no  legal  right  to  en- 
croach upon  Wajtson  and  include  a  part  of  his  land.  Watson's  set- 
tlement, survey  and  patent  are  a  valid  title  against  the  plaintiffs. 

4th.  Watson  or  his  representatives  have  been  in  possession,  resid- 
ing upon  and  improving  the  land  in  dispute  since  1789.  No  per- 
son has  resided  on  or  improved  the  land  in  dispute  under  the  plain- 
tiffs. From  these  facts,  the  jury  may  lawfully  presume  an  ouster 
of  Hand  and  those  claiming  under  him.  Their  possession  was 
adverse  and  is  protected,  to  the  extent  of  their  lines,  by  the  Statute 
of  Limitations. 

5th.  The  alleged  agreement  of  Watson  to  become  the  tenant  of 
Gen.  Hand,  if  proved,  was  a  surrender  of  his  patent  title  and  his 
only  estate  without  consideration,  or  upon  a  consideration  so  grossly 
inadequate,  as  to  evince  gross  ignorance  of  his  right,  or  fraud. 
In  either  case  it  was  utterly  void.  Considered  with  reference  to 
all  the  testimony  respecting  it  and  to  the  fact  that  Brien  made  no 
defence  for  Watson's  heirs,  in  the  suit  of  Ellliott  against  them,  con- 
ducted by  his  agent  as  council  of  Elliott,  the  alleged  agreement  of 
Watson  with  Gen.  Hand  does  not  deprive  the  defendants  claiming 
under  him,  of  the  benefit  of  the  Statute  of  Limitations. 

6.  If  the  jury  believe  the  facts  stated  by  the  witnesses,  they 
may  lawfully  presume  on  ouster  of  Hand  and  those  claiming  under 
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him.     The  Statute  of  Limitations  will  protect  Elliott's  possessions 
to  the  extent  of  the  lines  of  his  survey. 

SMITH,  J.,  to  the  jury.  1st.  In  answering  this  proposition,  it  is 
to  be  observed  that  the  three  Virginia  entries  were  not  produced 
by  the  plaintiffs,  until  the  defendants  had  shown  their  title  and 
therefore  came  before  the  court  rather  as  repelling  evidence,  and 
in  answer  to  what  had  been  shown  by  the  defendants.  The  plain- 
tiffs, in  the  opinion  of  the  court,  are  entitled  to  every  advantage 
which  they  could  have  claimed  under  their  Virginia  entries,  in 
case  they  had  had  surveys  made  under  them  and  had  taken  out 
patents  thereon ;  because  by  the  compact  between  Virginia  and 
Pennsylvania,  Edward  Hand,  after  the  23d  of  September  1780, 
had  a  right  to  have  demanded  from  Pennsylvania  patents  for  the 
lands  described  in  his  entries,  by  virtue  thereof,  on  paying  to 
Pennsylvania  at  the  rate  of  O/.,  16s.,  8<£.,  Pennsylvania  currency, 
for  one  hundred  acres.  But  Edward  Hand  also  took  warrants 
from  Pennsylvania  for  the  same  land,  upon  which  he  was  entitled 
to  patents,  on  paying  at  the  rate  of  8?.,  6«.,  8d.,  for  a  hundred 
acres.  Both  sums,  Pennsylvania  could  not  and  did  not,  demand 
for  the  land.  Edward  Hand,  under  these  circumstances,  ought  to 
have  the  benefit  of  both  claims  and  cannot  be  considered  as  having 
abandoned  either.  Edward  Hand's  entries,  then,  are  prior  in  time 
to  Watson's,  and  call  for  improvements  thereon  ;  and  it  is  certified 
that  they  were  made  in  1770,  before  any  improvement  is  proved 
to  have  been  made  by  Watson.  As  then,  between  .Hand  and  Wat- 
son, both  claiming  under  Virginia,  the  certificates  would  be  conclu- 
sive evidence  of  the  date  of  Hand's  improvement ;  and  he  having 
the  older  improvement,  ought  to  prevail.  But  if  Hand,  at  the  date 
of  his  warrant,  had  had  no  improvement,  yet  if,  before  the  date  of 
his  entries,  he  bought  or  obtained  William  Wood's  improvement, 
on  which  he  made  an  entry  and  obtained  a  certificate,  it  would  be 
conclusive. 

2d.  It  appears  the  surveyor-general  certifies  the  plaintiffs'  sur- 
veys to  have  been  made.  At  the  time  the  surveys  were  returned 
by  him  to  the  secretary  of  the  land  office  for  patenting,  he 
might  have  made  the  surveys  in  person  or  have  adopted  the  work 
of  any  other  person  in  whom  he  would  have  confided  to  make 
out  and  certify  the  surveys ;  and  this  more  especially  so  in  rela- 
tion to  the  field  work  or  notes  of  one  who  had  been  a  regular 
deputy-surveyor,  at  a  time  when  the  warrants  were  issued,  di- 
rected and  delivered  to  him  to  be  executed.  Besides,  it  appears 
from  other  evidence,  that  the  surveys  of  the  plaintiffs,  as  certified 
by  the  surveyor-general,  were  actually  made  on  the  ground ;  that 
they  were  adopted  and  sanctioned  by  the  land  officers  and  patents 
thereon  issued.  Under  all  these  circumstances,  they  are  good, 
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and  the  evidence  of  them  sufficient.  In  addition  to  this,  the 
warrants  of  General  Hand  are  descriptive  of  the  land  and  attached 
to  it  from  their  dates. 

3d.  Under  the  Virginia  entries  General  Hand  had  a  right  to  four 
hundred  acres  under  each  entry.  His  settlements,  it  would  appear, 
were  all  made  in  1770  ;  and  if  so,  prior  in  time  to  any  settlement 
by  Watson.  Hand's  certificates  would  then  be  prima  facie  evi- 
dence that  his  improvements  were  made  in  1770,  against  one  claim- 
ing under  a  Pennsylvania  right,  but  as  against  Watson,  who  claims 
under  a  Virginia  improvement  and  entry,  they  are  conclusive. 

4th.  If  the  jury  believe  that  Hand  had  the  first  warrants  and 
entries  under  Virginia,  and  also  the  first  surveys,  he  must  be  con- 
sidered as  in  possession  of  all  the  land  within  his  lines  until  an 
actual  possession  was  taken  by  Watson.  The  jury  must  decide 
when  Watson  took  possession ;  and  if  they  believe  that  Watson 
took  no  actual  possession  until  after  he  had  sold  to  Thomas  Steel 
in  the  fall,  and  that  in  1794  he  was  on  Hand's  land,  and  that  he 
then  agreed  to  become,  and  did  become,  Hand's  tenant,  whatever 
his  possession  may  have  been  before,  it  ceased  from  this  time  to  be 
adverse — no  ouster  in  such  case,  if  the  jury  believe  the  testimony, 
could  be  presumed.  The  jury  will  take,  on  this  point,  the  testi- 
mony of  General  Gibson  into  their  consideration.  If  the  jury, 
however,  can  say,  from  the  evidence,  that  Watson  and  his  repre- 
sentatives have  had  twenty-one  years'  adverse  possession  of  the 
land  in  dispute,  prior  to  the  commencement  of  this  action,  the  de- 
fendants can  hold  it. 

5th.  If  the  jury  believe  that  the  agreement  of  Watson  with 
Hand,  to  hold  under  him,  was  fairly  made,  it  would  prevent  Wat- 
son's possession  being  considered  adverse ;  and  if  Hand's  title  be 
the  better  in  other  respects  than  Watson's,  the  plaintiffs  would  be 
entitled  to  recover.  If  the  jury  believe  that  the  agreement  between 
Hand  and  Watson  was  in  the  nature  of  a  settlement  and  compro- 
mise of  their  differences  as  to  their  boundaries,  it  would  be  a  suf- 
ficient consideration  to  support  the  agreement  between  them  ;  and 
it  would  be  binding  on  both  parties.  Whether  it  was  or  not,  is  for 
the  jury  to  decide. 

6th.  If  the  jury  believe  that  Elliott's  location  did  not  call  for 
the  land  in  dispute,  it  could  not  attach  until  a  survey  was  made  on 
it  and  returned  into  the  surveyor-general's  office.  His  survey  was 
made  in  September  1784 ;  it  does  not  appear  that  it  was  returned 
before  April  1785,  when  he  took  out  his  patent ;  but  long  before 
this  Hand  and  those  claiming  under  him,  if  you  believe  the  evi- 
dence, were  in  the  possession  of  the  land ;  first  by  warrant  and 
survey,  next  in  actual  possession  by  his  tenants.  If  this  be  believed 
by  you,  Elliott's  survey  gave  him  no  possession  of  the  land,  as 
against  Hand ;  as,  then,  between  Hand  and  Elliott,  Hand  having 
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the  older  legal  title,  the  possession  of  the  land  will  be  referred  to 
his  title,  and  considered  in  him  until  an  actual  possession  was  taken 
by  Elliott,  which  was  not  until  some  time  between  1803  and  1807  ; 
during  the  agency  of  Mr.  Addison,  when  he  cleared  a  field  of  about 
ten  acres  over  Hand's  line.  The  suit  was  brought  in  1814.  The 
Statute  of  Limitations,  if  the  evidence  be  believed,  therefore  can- 
not avail  Elliott.  If  the  jury  believe  the  facts  to  be  otherwise,  and 
believe  an  ouster  of  Hand  and  those  claiming  under  him  by  Elliott 
and  those  under  him,  the  Statute  of  Limitations,  in  such  latter 
case,  would  protect  Elliott's  possession  to  the  extent  of  the  lines  of 
his  survey. 

The  jury  having  found  a  verdict  for  the  plaintiffs,  the  defend- 
ants moved  for  a  new  trial,  and  assigned  the  following  reasons 
therefor : 

1.  The  court  erred  in  admitting  in  evidence  to  the  jury  the 
certification  from  the  land  office  of  the  surveys  under  the  warrants 
in  the  names  of  Elder  and  Hand. 

2.  The  court  erred  in  charging  the  jury,  in  answer  to  the  first 
proposition  put  to  them  by  defendants'  counsel,  especially  in  rela- 
tion to  the  effect  of  the  Virginia  certificates  produced  by  the  plain- 
tiffs. 

3.  The  court  erred  jn  their  answer  to  the  second  proposition  of 
the  plaintiffs'  counsel  relative  to  the  effect  of  the  certificates  of  the 
Surveyor-General,  John  Lukens,  as  to  the  surveys  under  General 
Hand's  warrant. 

4.  The  court  erred  in  assuming  that  General  Hand  had  the  prior 
settlement  on  the  land  in  dispute,  and  predicating  this  assumption 
upon  his  Virginia  certificates  ;  also  in  omitting  to  charge  upon  his 
right  to  encroach  upon  Watson. 

5.  The  court  omitted  to  charge  the  jury  upon  the  essential  point 
stated  in  the  defendants'  fourth  proposition. 

6.  The  court  erred  in  charging  upon  the  defendants'  fifth  propo- 
sition, and  omitted  the  essential  point  submitted  relative  to  the  con- 
sideration of  Watson's  agreement  with  Hand. 

The  motion  for  a  new  trial  was  overruled,  and  judgment  entered 
upon  the  verdict,  from  which  the  defendants  appealed. 

W.  W.  FeUerman,  for  appellants. 

By  the  Act  of  21st  March  1823,  Purd.  Dig.  258,  copies  of  origi- 
nal papers  in  the  office  of  the  surveyor-general  are  made  evidence ; 
but  the  certificate  of  the  surveyor-general  given  in  evidence  in 
this  case  was  not  a  copy  of  any  paper  in  that  office ;  it  was,  at 
all  events,  but  a  copy  of  a  copy,  and  should  not,  therefore,  have 
been  received :  Penn  v.  Hartman,  2  Dall.  230  ;  Morris  v.  Van- 
deren,  1  Id.  65 ;  Chambers  v.  Mifflin,  1  P.  &  W.  79.  It  could 
not  have  been  a  copy  of  the  return  of  the  deputy-surveyor,  for 
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it  does  not  appear  that  Alexander  McClean  ever  made  any  re- 
turn ;  his  field  notes,  if  they  found  their  way  into  the  office,  was  no 
return.  A  return  is  only  good  when  made  in  pursuance  of  the  Act 
of  Assembly :  Salmon  v.  Ranee,  3  S.  &  R.  310 ;  Davis  v.  White, 
3  Yeates  587  ;  Hubley  v.  Chew,  2  Yeates  133 ;  Hubley  v.  Van- 
horn,  7  S.  &  R.  185.  * 

Watson  settled  on  the  land  in  1772,  and  had  a  right,  by  virtue 
of  such  settlement,  to  appropriate  to  himself  three  hundred  acres : 
Gilday  v.  Watson,  2  S.  &  R.  407  ;  Davis  v.  Reefer,  4  Binn.  161. 
General  Hand's  warrant  was  not  obtained  till  1773,  and  did  not 
recite  any  previous  settlement ;  he  could  not,  therefore,  claim  under 
any  settlement  made  before  the  date  of  the  warrant ;  it  would  have 
been  a  fraud  upon  the  Commonwealth.  He  cannot  claim  by  virtue 
of  his  Virginia  entry,  because  he  cannot  claim  under  both  states  : 
Virginia  Act  of  May  1799,  10  Henning's  Statutes  40.  Compact 
between  Pennsylvania  and  Virginia,  made  by  Virginia,  31st  August 
1779  ;  ratified  by  Pennsylvania,  23d  September  1780 :  Sims  v. 
Irvine,  3  Dall.  426. 

There  was  no  consideration  for  the  lease  from  Hand  to  Watson, 
and  the  court,  under  the  circumstances  of  the  case,  should  have 
instructed  the  jury,  that  it  was  prima  facie  evidence  of  fraud. 
There  was  no  evidence  at  all  that  it  was  a  compromise,  as  the  court 
told  the  jury  might  be  the  case.  It  was  such  an  agreement  made 
with  a  weak  old  man  as  chancery  would  set  aside :  Clarkson  v. 
Hannay,  2  P.  Wins.  204. 

72088,  for  appellees. 

It  is  not  now  the  source  of  complaint  that  the  verdict  and  judg- 
ment against  Elliott's  heirs  has  done  them  injustice ;  I  take  it  for 
granted,  then,  that  that  part  of  the  defence  has  been  abandoned, 
eneral  Hand's  warrants  are  precisely  descriptive,  and  give  title 
from  their  date,  24th  November  1773.  In  January  1774,  they 
were  put  into  the  hands  of  the  deputy-surveyor,  and  his  fees  paid ; 
in  1774  Dunmore's  war  commenced ;  in  1775,  a  deputy-surveyor 
would  have  been  punished  under  the  laws  of  Virginia,  if  he  had  at- 
tempted to  make  a  survey  ;  and  in  1776  the  revolution  commenced. 
Our  surveys  were  made  in  1778.  By  the  Act  of  1779,  Purd.  Dig. 
688,  the  titles  derived  from  the  proprietaries,  to  whom  money  was 
paid,  are  confirmed  under  the  Commonwealth.  After  this,  no  "Vir- 
ginian  can  come  in  and  say  that  our  land  officers  acted  improperly 
in  granting  this  land.  Warrantees,  before  1776,  shall  be  entitled 
to  patents,  upon  the  payment  of  the  purchase-money ;  Act  of  9th 
April  1781,  sect  5 ;  by  the  7th  section  nine  months  are  given  to 
return  surveys,  and  within  those  nine  months  a  return  is  made  and 
a  patent  issued  to  General  Hand.  It  is  not  material  when  the 
survey  made  by  the  deputy-surveyor  came  into  the  office ;  for  by 
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the  Act  of  1782  a  defect  for  want  of  a  return  within  the  nine  months, 
shall  not  injure  the  warrantee.  Our  patent  issued  before  this  act 
was  passed. 

But  it  is  said  that  no  draft  was  returned  by  the  deputy-surveyor. 
There  is  no  absolute  necessity  for  a  draft ;  all  the  deputy-surveyor 
was  bound  to  do  was  to  satisfy  his  principal,  that  he  had  made  a 
survey ;  this  he  did,  and  his  principal  was  satisfied.  How  could 
the  draft  have  been  made  to  correspond  exactly  with  the  lines  upon 
the  ground,  if  the  lines  had  not  been  run  ;  five  surveyors,  who  were 
examined  as  witnesses,  say  that  the  lines  are  there,  and  correspond 
with  the  draft  made  by  the  surveyor-general. 

The  defendants'  title  arises  out  of  a  Virginia  certificate,  granted 
to  Thomas  Watson,  which  authorized  him  to  have  surveyed  a  quan- 
tity of  land,  if  the  same  had  not  been  previously  surveyed ;  and 
by  this  authority  he  run  in  forty  acres  of  General  Hand's  land. 
Watson  sold  all  the  land  he  had  "  clear  of  Hand's  line"  to  Sample ; 
he  also  applied  to  the  surveyor-general  "  to  throw  out  the  patented 
land."  He  never  intended  to  take  any  of  Hand's  land.  In  Vir- 
ginia, previously  to  1779,  an  improvement  gave  no  presumptive 
right :  Jones  v.  Williams,  Washington's  Rep.  230.  If  it  did.  our 
Virginia  title  is  the  elder,  for  our  certificate  calls  for  an  improve- 
ment in  1770  ;  theirs  for  an  improvement  in  1773.  General  Hand 
obtained  his  certificate  ex  majore  cautela. 

But  it  is  said  Hand  cannot  claim  by  virtue  of  an  improvement 
alleged  to  have  been  made  before  the  time  mentioned  in  his  war- 
rant. What  has  a  Virginia  title  to  do  with  a  Pennsylvanian  ?  Try 
the  cause  in  Virginia  upon  the  certificates,  and  we  have  the  better 
title  ;  try  it  in  Pennsylvania  upon  the  validity  of  our  Pennsylvania 
warrants,  and  we  have  the  better  title.  If  Watson  ever  designed 
to  claim  Hand's  land,  he  should  have  obtained  a  special  order, 
under  an  allegation  of  mistake,  to  have  it  re-surveyed.  It  is  said 
we  cannot  claim  under  Virginia  and  Pennsylvania  both  ;  why  not  ? 
If  I  purchase  out  forty  different  titles  or  claims,  do  I  not  purchase 
the  estate  of  all ;  and  may  I  not  set  them  all  up  against  the  forty- 
first  claimant  ? 

As  to  the  agreement  between  Hand  and  Watson.  Watson  seeks 
out  Hand  in  Pittsburgh,  takes  him  to  General  Gibson's  house,  and 
tells  him  that  he  came  to  see  him  about  his  land,  that  Elliott  was 
going  to  bring  a  suit  against  him.  Hand  then  gives  him  permis- 
sion to  live  on  the  land  for  his  life,  he  rendering  a  bushel  of  corn 
per  annum  rent.  Watson  recognised  this  agreement  as  long  as  he 
lived,  and  never  denied  it,  or  its  validity.  That  is  left  for  them 
who  claim  under  him  to  do. 

Kennedy  on  the  same  side. 

During  the  provincial  government  the  surveyor  general  was  the 
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only  responsible  surveyor  known  to  the  law ;  he  might  appoint 
general  deputies  pro  hac  vice,  or  a  survey  made  before  the  date  of 
the  warrant  might  have  been  and  frequently  was  applied  to  it ;  or 
he  might  adopt  the  work  of  any  individual  as  his  own,  if  he  thought 
it  right,  and  certify  that  it  was  done  in  pursuance  of  a  warrant : 
Harris  v.  Monks,  2  S.  £  R.  557  ;  Stockman  v.  Blair,  5  Binn.  211 ; 
Shields  v.  Buchanan,  2  Yeates  219  ;  Funston  v.  McMahon,  2  Id. 
245  ;  Riddle  v.  Murphy,  7  S.  &  II.  330  ;  McKinzie  v.  Crow,  2 
Binn.  105  ;  Taylor  v.  Brown,  5  Cranch  234 ;  Craigh  v.  Bradford, 
3  Wheat.  597 ;  Stringer  v.  Young,  3  Peters  340. 

The  issuing  of  a  patent  was  a  matter  which  came  before  nearly 
every  member  of  the  board  of  property.  From  1776  till  1781, 
many  surveys  were  made,  and  they  were  declared  to  be  valid  by 
subsequent  Acts  of  Assembly.  The  only  object  in  making  a  sur- 
vey necessary  was  to  locate  the  grant  and  distinguish  it  from 
unappropriated  lands.  This  was  done  in  this  case. 

Watson  had  no  title  till  as  late  as  1778,  for  an  actual  settlement 
under  the  laws  of  Virginia  gave  not  even  a  pre-emption  right.  At 
that  time  he  had  no  survey,  and  no  marks  of  boundary.  He  was 
a  citizen  of  Virginia,  and  claimed  under  that  state  alone.  If  Hand, 
in  1873,  had  obtained  a  Virginia  entry  for  the  land,  he  would  have 
taken  it  from  Watson ;  and  shall  not  his  Pennsylvania  title,  ob- 
tained at  the  same  time,  be  better  ?  A  Pennsylvania  improvement 
has  preference  to  a  subsequent  Virginia  entry :  Smith  v.  Brown,  1 
Yeates  513.  A  Virginia  certificate  is  not  conclusive  against  a 
Pennsylvania  claimant,  but  may  be  contradicted:  Hyde  v.  Tor- 
rence,  2  Yeates  440  ;  Jones  v.  Park,,  Id.  458. 

In  order  to  give  title  by  the  Statute  of  Limitations,  the  posses- 
sion must  be  adverse  :  Burns  v.  Swift,  2  S.  &  R.  436. 

W.  Forward,  in  reply. 

The  certificate  of  the  surveyor-general  should  not  have  been 
received  in  evidence,  because  it  was  not  authentic ;  if  evidence  at 
all,  it  could  only  be  so  in  pursuance  of  the  Act  of  1823,  which 
provides  that  copies  of  papers  in  the  surveyor-general's  office  shall 
be  received  in  evidence ;  but  this  does  not  purport  to  be  a  copy  of 
a  paper  in  the  office,  because  it  is  expressly  said  that  the  original 
is  not  in  the  office.  Suppose  Lukens  were  yet  alive,  yet  surveyor- 
general,  and  here  in  court,  could  he  give  evidence  of  what  is 
contained  in  this  certificate  ?  Could  the  field-notes  of  the  deputy- 
surveyor  be  given  in  evidence  without  proof  of  his  handwriting  ? 
A  survey  is  essential  to  a  title,  and  it  must  be  a  legal  survey. 
The  Act  of  1777  abolished  the  office  of  surveyor-general.  The 
Act  of  1781  authorized  the  return  of  surveys,  made  upon  other 
warrants,  within  a  reasonable  period,  provided  such  surveys  were 
made  previous  to  1777 ;  those  made  after  1777  were  void.  In 
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this  case  it  does  not  appear  when  the  survey  was  returned,  or 
whether  it  ever  was  returned  by  a  deputy-surveyor.  It  was 
not  even  the  case  of  an  official  survey  and  return.  The  war- 
rants being  descriptive,  if  they  are  so,  is  not  material ;  because 
whether  descriptive  or  not,  they  will  not  give  title,  unless  a  survey 
was  made  and  returned.  The  fact  of  a  patent  having  issued 
does  not  give  authenticity  to  the  previous  proceedings  to  obtain 
title. 

Thomas  Watson  entered  on  the  land  under  Pennsylvania ;  for 
in  1772  Virginia  did  not  claim  the  jurisdiction  to  the  country 
where  this  land  lies ;  it  was  not  till  1774.  If  Hand  had  brought 
his  ejectment  in  1774  against  Watson,  he  could  not  have  recov- 
ered, for  Watson  had  a  settlement  right  which  had  been  commenced 
in  1772 ;  such  must  also  have  been  the  case  at  any  time  previously 
to  the  compact  between  the  states  in  1779,  and  if  so,  does  not  that 
compact,  in  positive  terms,  secure  to  Watson  his  improvement  right 
under  Pennsylvania?  If  the  plaintiffs  can  justly  claim  under  both 
their  titles  derived  from  Pennsylvania  and  Virginia,  why  shall  not 
the  same  justice  be  meted  out  to  the  defendants  ?  The  plaintiffs' 
warrant  was  for  three  hundred  acres,  upon  which  was  surveyed 
three  hundred  and  seventy -nine  acres,  including  forty  acres  of  our 
land,  for  the  defendants  are  entitled  by  their  improvement  to  four 
hundred  acres  in  a  reasonable  shape ;  can  they  claim  the  surplus 
beyond  ten  per  cent.,  particularly  as  it  interferes  with  our  claim. 
The  case  of  Creek  v.  Moon,  7  S.  &  R.  330,  is  full  to  this  point. 

There  was  no  acquiescence  by  Watson,  for  he  complained  when 
Hand's  survey  was  made,  and  frequently  afterwards. 

With  respect  to  the  lease :  It  does  not  appear  that  Watson  came 
to  Hand,  and  not  Hand  to  Watson ;  when  or  by  whom  the  propo- 
sition was  made  does  not  appear.  What  was  the  agreement  ? 
Not  a  sale,  for  there  were  no  ceremonies  of  a  sale ;  there  wjis 
no  change  of  possession ;  it  could  have  passed  no  title  in  the 
form  known  to  the  law ;  there  was  no  money  or  other  consider- 
ation paid ;  and  therefore  no  execution  of  the  agreement.  Was 
it  a  compromise  of  a  doubtful  ?  One  gave  all ;  the  other  took 
all. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  title  of  the  plaintiffs  under  Virginia  is  worth- 
less, and  they  do  not,  in  fact,  rely  on  it.  Their  title  under  Penn- 
sylvania consists  of  two  locations  of  the  3d  April  1769,  surveyed 
by  the  late  proprietary  deputy-surveyor,  in  January  1778 ;  and 
returned  by  the  proprietary  surveyor-general,  and  by  him  adopted 
as  surveyor-general  under  the  Commonwealth,  on  the  5th  March 
1782.  On  these  surveys  patents  issued  on  the  9th  of  March,  in 
the  same  year.  If  this  title  be  regular  on  its  face,  it  will  remain 
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to  inquire  whether  it  be  not  earlier  than  that  of  Watson's,  the  de- 
fence on  the  part  of  West  Elliott's  heirs  being  abandoned. 

The  objections  are,  that  the  surveys  were  made  by  a  proprietary 
deputy  after  the  10th  of  December  1776 ;  that  they  were  returned 
not  by  the  proprietary  deputy,  but  the  proprietary  surveyor-general, 
and  that  the  surveyor-general  of  the  Commonwealth  had  not  power 
to  adopt  them  under  any  of  the  Acts  of  Assembly,  which  provide 
for  surveys  by  the  late  proprietary  officers  after  the  closing  of  the 
land  office. 

Nothing  is  clearer  than  that  they  would  have  become  valid  by 
adoption,  under  the  Act  of  the  5th  of  April  1782,  had  they  been 
returned  by  the  proprietary  deputy  instead  of  the  proprietary  sur- 
veyor-general. They  would  then  have  been  exactly  within  both 
the  letter  and  spirit  of  its  provisions.  In  Hubley  v.  Vanhorne,  7 
S.  &  R.  190,  it  was  conceded  that  the  surveys  would  have  become 
valid  under  this  act  had  they  received  the  sanction  of  the  surveyor- 
general,  but  as  that  officer  had  either  positively  withheld  it,  or  never 
act&d  on  the  subject,  it  was  held  that  the  act  had  not  been  complied 
with.  Here  the  surveys  were  expressly  ratified ;  and  the  question 
is,  whether  the  return  required  by  the  act  might  not  be  made  by 
the  proprietary  surveyor-general  instead  of  his  deputy ;  for  that 
John  Lukens  was  the  last  surveyor-general  under  the  proprietary 
government  and  the  first  under  the  Commonwealth,  cannot  affect 
the  validity  of  his  acts  in  the  one  character  or  the  other  ;  these  are 
to  be  considered,  reddendo,  singula,  singulig,  as  if  they  were  done 
by  distinct  persons. 

Why  might  not  these  surveys  have  been  executed  by  the  sur- 
veyor-general in  person  ?  Even  under  the  Commonwealth,  when 
the  latitude  of  discretion  allowed  by  the  proprietaries  who  had 
absolute  power  over  the  subject,  has  been  greatly  abridged  by 
positive  law,  if  not  entirely  taken  away,  his  act  of  adoption  has 
been  held  to  ratify  a  survey  by  one  who  was  not  the  proper  offi- 
cer, and  who  consequently  had  acted  without  authority.  If  then 
his  power  be  competent  to  supply  the  want  of  authority  in  the  first 
instance,  surely  it  must  be  competent  to  supply  the  formal  omis- 
sion of  tabling  and  plotting  the  field  work,  which  constitute,  not 
the 'survey  but  the  evidence  of  it.  But  the  discretionary  powers 
of  this  officer  under  the  Act  of  1792,  are  much  greater  than  those 
that  are  merely  incidental  to  the  general  nature  of  the  office.  He 
was  to  act  without  regard  to  form,  and  receive  surveys  on  this 
single  condition — that  they  should  "  appear  to  him  to  have  been 
faithfully  and  regularly  made;"  that  is,  as  I  understand  it,  made 
not  surreptitiously,  but  on  the  ground.  And  he  was  to  receive 
them  not  only  from  the  late  deputies,  but  in  case  of  their  death, 
from  their  legal  representatives.  It  must  therefore  have  been 
deemed  of  minor  importance,  that  he  who  had  made  the  survey 
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should  return  it.  The  great  matter  was  to  give  assurance  of  a 
fair  execution  of  a  bonafide  grant  by  the  late  proprietaries  before 
the  closing  of  the  land  office;  and  of  this  the  new  surveyor- 
general  was  made  the  arbiter,  as  to  substance  and  as  to  form. 
There  surely  was  no  intention  to  exclude,  for  want  of  a  formal 
return,  during  a  period  of  official  confusion,  in  the  course  of  a 
revolution,  which  ended  in  a  change  not  only  of  government  but 
also  of  ownership  of  the  soil.  A  construction  so  rigid  would  fre- 
quently render  the  attempt  of  the  legislature  abortive,  for  there 
are  few  executors  or  administrators  who  are  competent  to  com- 
plete the  office  work  by  drafting  the  surveys  for  return.  For  such 
a  state  of  things  was  the  act  passed ;  and  its  provisions  are  well 
adapted  to  it.  The  field  work  and  tabling  being  returned,  from 
which  the  surveyor-general  is  perfectly  able  to  judge  of  the  fairness 
and  regularity  of  the  survey,  it  is  not  easy  to  see  why  he  might 
not  adopt  it,  and  cause  the  draft  to  be  made  in  the  office.  To  this 
the  surveyor-general  evidently  thought  himself  competent,  and  the 
contemporaneous  construction  of  an  experienced  officer,  such  as'was 
Mr.  Lukens,  is  entitled  to  decisive  respect. 

The  heirs  of  Watson  claim  under  Pennsylvania  and  under  Vir- 
ginia. As  an  improver  under  Pennsylvania,  Watson  might  have 
appropriated  the  land  in  dispute,  by  a  survey  within  a  reasonable 
time.  His  improvement  was  begun  in  1779,  but  as  a  Pennsylvania 
settler  he  has  had  no  survey  at  all.  The  plaintiffs'  surveys  were 
made  in  1778,  and  the  owner  of  the  locations  was  certainly  not 
bound  to  wait  beyond  that  period  to  give  Watson  an  opportunity  to 
exercise  his  right  of  prior  appropriation,  unless  enough  were  not 
left  to  make  up  his  quantity  in  another  quarter ;  a  fact  that  does 
not  appear.  Watson  was  therefore  postponed  by  his  laches  ;  and 
even  should  his  survey  on  the  Virginia  certificate  be  a  valid  desig- 
nation of  boundary  under  Pennsylvania,  yet  even  that  was  poste- 
rior to  the  plaintiffs'  survey.  Watson's  heirs  are  therefore  driven 
to  a  defence  on  their  Virginia  entry  of  1780. 

Previous  to  the  act  passed  by  "the  legislature  of  Virginia  in 
1779,  a  title  to  waste  lands  in  that  state  could  not  be  acquired  by 
improvement.  "  Before  that  time,  those  lands  might  have  been 
entered  and  patented,  notwithstanding  prior  settlements  by  others, 
and  even  this  act,  which  considers  settlers  entitled  to  some  com- 
pensation for  the  risk  they  had  run,  allows  them  a  preference  only 
to  such  settlements  as  AT  THAT  TIME  were  WASTE  and  UNAPPRO- 
PRIATED. As  to  priority  of  settlement,  it  might  still  remain  a  ques- 
tion between  persons,  both  of  whom  claim  under  the  same  sort  of 
title  ;  but  the  law  of  1779  does  not  set  up  rights  of  this  sort  so  AS 

TO  DEFEAT  THOSE  LEGALLY  ACQUIRED  UNDER  WARRANTS  ;  IT  AP- 
PLIES TO  CONTROVERSIES  BETWEEN  MERE  SETTLERS."  Such  arc 

the  words  of  the  president  of  her  Court  of  Appeals,  in  delivering 
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its  opinion  in  Jones  v.  Williams,  1  Wash.  Rep.  231.  It  is  said, 
however,  that  this  is  predicated  of  prior  appropriations  under  grants 
by  Virginia,  and  not  those  of  Pennsylvania,  which  were  disregarded 
before  the  period  of  the  compact.  Be  it  so.  But  whatever  may 
have  been  the  case  originally,  the  titles  under  both  were,  as  regards 
the  question  of  priority,  put  by  the  compact  exactly  on  a  footing ; 
and  are,  by  fair  construction  of  it,  to  be  treated  as  if  they  had 
always  been  so.  Unless  they  were  considered  to  have  been,  in  re- 
lation to  each  other,  valid,  co-existent  rights  from  the  beginning,  as 
far  as  regards  jurisdiction,  how  could  there  be  any  comparison  as 
to  dates '(  The  very  basis  of  the  compact  is  an  admission  that  the 
jurisdiction  shall  be  taken  to  have  been  in  common  ;  and  that  claim- 
ants under  the  one  state  shall  be  entitled  to  the  same  protection 
against  claimants  under  the  other  that  they  would  be  entitled  to 
between  themselves.  If  then  the  plaintiffs'  title  under  Pennsyl- 
vania was  perfected  before  Watson  had  even  color  of  title  by  the 
laws  of  Virginia,  will  an  ex  post  facto  law,  which  it  is  conceded 
would  not  give  him  title  by  relation  against  a  prior  grantee  of  Vir- 
ginia, be  more  efficient  against  a  grantee  of  Pennsylvania?  -It  is 
an  unfair  construction  to  say,  that  a  Virginia  title  shall  be  judged 
of  as  it  happened  to  stand  by  the  laws  of  that  state  at  the  time  of 
the  compact.  If  the  actual  origin  of  a  title  under  either  state  be 
the  earlier,  it  is  not  to  be  overreached  by  a  law  of  the  other,  assign- 
ing to  the  opposing  title  a  fictitious  origin  by  the  doctrine  of  rela- 
tion. Granting  Virginia  might  lawfully  declare  that  an  unauthor- 
ized improvement  should  be  taken  to  have  vested  title  from  its 
inception,  against  herself,  yet  having  recognised  the  grants  of 
another  state  as  being  equally  valid  as  her  own,  it  is  fair  to  say  she 
recognised  them  as  being  attended  with  all  the  incidents  of  her  own, 
against  which,  it  appears  by  the  judgment  of  her  own  court,  the 
doctrine  of  priority  by  relation  never  prevailed.  Neither  is  the 
power  of  the  two  states  to  regulate  questions  of  title  to  the  soil, 
even  at  the  expense  of  rights  previously  vested  under  either,  now 
to  be  questioned.  The  compact  is  necessarily  founded  in  an  as- 
sumption of  it.  There  was  no  constitutional  limitation  on  either 
side ;  and  the  parties  acting  in  the  capacity  of  sovereigns,  were  fet- 
tered by  no  rule  but  their  sense  of  expediency  and  justice.  The 
consideration  was  the  compromise  of  an  international  dispute,  and 
the  individuals  whose  titles  were  jeoparded,  had  no  right  to  call  on 
the  state  from  which  they  held,  to  assert  their  rights  to  the  soil. 

In  the  act  of  ratification  by  Pennsylvania  it  was  resolved,  "  That 
although  the  conditions  annexed  by  the  legislature  of  Virginia  to 
the  ratification  of  the  boundary  line  agreed  to  by  the  commissioners 
of  Pennsylvania  and  Virginia  on  the  31st  of  August  1779,  may 
tend  to  COUNTENANCE  some  unwarrantable  claims  which  may  be 
made  under  the  state  of  Virginia  in  consequence  of  pretended  pur- 
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chases  or  settlements  pending  the  controversy,  yet  this  state  (Penn- 
sylvania) determining  to  give  to  the  world  the  most  unequivocal 
proof  of  its  desire  to  promote  peace  and  harmony  with  a  sister  state, 
so  necessary  in  this  great  contest  with  the  common  enemy,  does 
agree  to  the  conditions  proposed  by  the  state  of  Virginia  in  its  re- 
solves of  the  31st  of  June  last."  And  this  was  at  one  time  sup- 
posed to  be  a  waiver  of  objection  to  any  Virginia  title  that  should 
be  certified.  It  was  doubtless  an  agreement  to  close  with  Virginia 
on  her  own  terms,  and  to  encounter  the  danger  of  fraud  and  impo- 
sition of  surreptitious  titles  which  those  terms  rendered  more  immi- 
nent ;  not  to  waive  all  scrutiny  and  submit  to  fraud  and  imposition 
where  it  might  be  detected.  Such  a  construction  would  in  all  cases 
have  made  the  certificate  conclusive  evidence  of  the  facts  stated  in 
in  it ;  which  it  was  held  in  Smith  v.  Brown,  1  Yeates  516,  and  the 
Lessee  of  Hyde  v.  Torrence,  2  Id.  445,  not  to  be.  In  the  latter 
it  was  declared  that  a  Pennsylvania  claimant  may  show  fraud,  mis- 
take or  trust ;  or  that  the  Virginia  claimant  was  not  in  the  country 
before  the  1st  of  January  1778,  the  point  of  time  limited  for  the 
commencement  of  his  settlement.  To  me,  however,  the  certificate 
seems  not  only  inconclusive,  but  entitled  to  no  particular  favor. 

The  defendants  also  rely  on  the  Statute  of  Limitations ;  but  the 
proof  is  clear  and  full  that  the  possession  was  not  adverse,  but  by 
permission.  I  see  no  reason  therefore  to  disturb  the  verdict. 

HUSTON,  J.,  and  Ross,  J.,  dissented. 

ROGERS.  J.,  took  no  part  in  the  decision,  being  of  affinity  to  the 
plaintiffs. 

Judgment  affirmed. 

Referred  to,  28  Smith  354 ;  8.  c.  2  W.  N.  C.  168. 
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Boberts  against  Beatty. 

IN    ERROR. 

In  a  suit  brought  upon  a  due-bill  in  these  words:  "On  the  1st  October 
next,  due  A.  6.  R.,  two  bureaus  at  Carnahan's  shop,  in  Butler :  Held,  that 
the  cause  of  action  was  not  the  subject  of  a  statement,  under  the  Act  of  the 
2lst  March  1806. 

When  the  time  and  place  for  the  delivery  of  specific  articles  are  fixed  in 
the  due-bill,  the  payer  has  an  election  to  pay  at  the  time  and  place,  either 
in  the  property  stipulated  for  or  money ;  but  after  the  day  is  gone  by,  the 
right  of  election  is  gone,  and  the  payee  may  sue  and  recover  from  the  payer 
the  value  of  the  specific  articles  in  money. 

When  a  contract  is  entire,  for  the  delivery  of  a  number  of  specific  articles, 
at  a  certain  time  and  place,  the  vendee  is  not  bound  to  receive  a  part ;  and 
though  part  be  delivered,  he  is  not  liable  to  pay  for  the  same,  if  willing  to 
accept  and  pay  for  the  whole. 

If  the  vendee  accepts  a  part,  he  thereby  disaffirms  the  entirety  of  the  con- 
tract, and  will  be  obliged  to  accept  and  pay  for  so  many  articles  as  are  in- 
dividually furnished  according  to  the  contract. 

The  general  rule  of  the  common  law  is,  that  when  no  time  or  place  is  fixed 
by  the  contract  for  the  payment  or  delivery  of  specific  property,  there  must 
be  an  offer  or  tender  within  a  reasonable  time  to  pay  or  deliver.  If  no  place 
be  fixed,  the  obligor  or  payer  must  seek  the  creditor,  if  within  the  state,  and 
tender  or  offer  to  perform  the  stipulation  contained  in  the  contract;  and  if 
the  property  is  portable,  it  must  be  taken  to  the  creditor  and  delivered  to 
him,  or  at  his  residence.  If  the  property  be  too  ponderous,  then  the  debtor 
must  call  upon  the  creditor  a  reasonable  time  before,  and  ask  him  to  appoint 
a  time  and  place,  when  and  where  he  will  receive  them. 

General  rules  for  the  construction  of  contracts  for  the  delivery  of  specific 
articles. 

An  action  on  the  case  is  the  most  appropriate  remedy  for  the  recovery  of 
the  value  of  specific  articles  not  tendered  or  delivered  on  the  day  stipulated. 

WRIT  of  error  to  the  Common  Pleas  of  Butler  county. 
The  whole  case  is  so  fully  stated  in  the  opinion  of  the  court,  that 
it  renders  any  additional  statement  unnecessary. 

Ayres,  for  plaintiff  in  error. 
Bredin,  for  defendant  in  error 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — The  plaintiff  states  his  cause  of  action  in  this  case  to 
be  two  several  writings  made  by  the  defendant,  and  signed  with  his 
own  proper  hand,  and  delivered  to  the  plaintiff  for  a  full  and  valu- 
•able  consideration  in  the  words  following : 

"  On  the  1st  day  of  October  next,  due  A.  B.  Roberts  two  bureaus 
at  Carnahan's  shop  in  Butler.  WM.  BEATTY. 

"  May  31st  1826." 
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"  On  the  1st  of  January  due  Abner  R.  Roberts  two  bureaus  at 
Carnahan's  shop  in  Butler,  and  one  dough-chest.     WM.  BEATTY. 
"  May  31st  1826." 

That  the  said  bureaus  and  dough-chest,  at  the  times  mentioned 
in  said  writings  to  be  due,  were  not  ready  to  be  delivered  at  the 
place  mentioned  in  said  writings ;  nor  at  any  other  time  or  place 
before  the  bringing  of  this  suit  were  they  ready.  Plaintiff  also 
avers  that  the  bureaus  aforesaid  were  each  to  be  of  the  value  of 
$15 ;  and  the  dough-chest  of  the  value  of  $6 ;  and  that  he  never 
did  get  either  of  them,  to  his  damage  $75. 

30th  May  1828,  defendant  pleads  payment,  with  leave,  &c. 

Replication  non  solvit,  issue,  &c. 

It  is  much  to  be  regretted  that  such  laxity  of  pleading  has  ever 
been  tolerated  by  the  courts,  as  exists  in  this  state  ;  more  especially, 
when  the  case  involves  the  solution  of  important  and  complicated 
questions,  never  agitated  here  in  the  court  of  the  last  resort.  The 
Act  of  the  21st  March  1806,  contains  some  salutary  provisions  as 
to  amending  the  pleadings.  The  fifth  section  of  that  act,  to  enable 
a  plaintiff  to  conduct  his  own  suit,  authorized  him  to  file  a  state- 
ment of  his  demand  in  certain  enumerated  cases,  of  which  the 
plaintiff,  it  is  believed,  has  seldom  if  ever  availed  himself ;  but  to 
which  professional  indolence  or  negligence  has  frequently  resorted, 
as  an  easy  mode  of  avoiding  the  trouble  necessary  to  such  a  perfect 
understanding  of  the  case,  as  would  be  requisite  to  adapt  the 
declaration  or  pleas  to  the  particular  circumstances  existing  in  it. 
They  have  in  many  instances  filed  statements  in  causes,  neither 
within  the  spirit  nor  letter  of  the  act,  as  indeed  has  been  done  in 
this  case. 

Such  informal,  irregular,  and  illegal  pleading  increases  the  diffi- 
culties of  the  court  in  their  decisions,  to  an  extent  only  perceived 
by  those  acquainted  with  the  logical  precision  to  which  every  point 
in  controversy  is  reduced  and  presented  by  correct  pleading.  For- 
mal and  correct  pleading  is  the  foundation  on  which  most  of  the 
principles  of  the  common  law  rest,  that  common  law,  which  our 
ancestors  regarded  as  their  birth-right,  and  the  bulwark  of  their 
liberties.  If  we  sap  the  foundation,  the  superstructure  erected  by 
the  wisdom  and  experience  of  ages,  falls  prostrate,  presenting  to 
the  scientific  eye,  a  confused,  disjointed  and  unintelligible  mass. 
But  why,  indeed,  should  formal  and  correct  pleading  be  dispensed 
with  ?  What  good  purpose  is  answered  by  it  ?  Are  not  the  courts, 
in  order  to  determine  what  the  law  is,  obliged  to  consider  almost, 
every  case,  as  if  the  pleadings  were  correct : 

In  the  case  before  us,  although  no  error  is  assigned  on  account 
of  the  defect  of  pleading  (and,  perhaps,  under  the  decisions  of 
the  courts  in  this  state  it  would  be  too  late  to  have  assigned  such 
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error  here),  still  the  court  are  of  opinion  that  if  the  defendant 
had  demurred  to  the  statement  filed,  it  would  have  been  fatal.  All 
the  cases  embraced  in  the  provisions  of  the  act,  and  in  which  a 
statement  can  be  filed,  are  limited  to  those  enumerated  in  the  fifth 
section  of  the  Act  21st  March  1806,  and  which  from  the  amount 
thereof  may  not  be  cognisable  before  a  justice  of  the  peace ;  and 
also  to  such  cases  of  the  description  therein  enumerated  in  which  a 
sum  certain  appears  to  be  due,  or  in  which  the  precise  sum  due 
may  be  ascertained  by  a  calculation  without  the  intervention  of  a 
jury.  For  it  is  expressly  provided  "  that  if  the  plaintiff  shall  ap- 
pear, but  the  defendant  or  defendants  shall  neglect  to  appear,  and 
make  defence  against  the  demand  of  the  plaintiff  or  plaintiffs,  it 
shall  be  the  duty  of  the  court  to  give  judgment  by  default  against 
the  defendant  for  the  sum  which  shall  appear  to  be  due."  I  am 
well  aware  of  the  case  of  Thompson  v.  Clifford,  12  S.  &  R.  71, 
and  I  do  not  think  that  it  militates  against  the  doctrine  now  laid 
down. 

Important  and  novel  as  this  case  is  in  this  state,  and  the  de- 
cision of  which  may  have  an  effect  on  all  similar  contracts,  it  has 
been  argued  without  a  single  authority  being  cited  on  either  side. 
The  gentlemen  concerned  have  devolved  upon  the  court  the  whole 
labor  of  ascertaining  the  decisions  in  England  or  our  sister  states ; 
a  labor  almost  incompatible  with  the  performance  of  the  other 
duties  required  of  a  judge.  In  the  words  of  a  judicious  essayist 
of  a  sister  state,  "  counsel  must  present  the  case  to  the  court,  in- 
vestigate the  principles  on  which  it  depends,  produce  authorities 
and  trace  out  the  analogies  of  the  law,  or  the  court  are  not  respon- 
sible for  a  correct  decision.  This  is  most  emphatically  true  under 
the  present  organization  of  our  courts ;"  and  I  would  add  is  equally 
true  and  applicable  to  our  own  state. 

The  questions  which  this  case  presents  for  our  determination  are, 
1st.  Was  the  defendant  at  liberty  to  tender  at  any  time  before 
judgment  rendered  against  him  the  cabinet  work  stipulated  to  be 
delivered,  and  thereby  discharge  himself  from  the  payment  of 
his  contract  in  money  ?  2d.  Was  the  plaintiff  bound  to  receive  a 
part? 

The  rules  of  construction  of  contracts  are  in  general  the  same  at 
law  as  in  equity :  3  Black.  Com.  434 ;  2  Burr.  1108 ;  3  Ves.  692 ; 
1  Peters  193 ;  1  Fonb.  Eq.,  5  ed.,  147. 

In  expounding  an  agreement  we  must  consider  the  subject-mat- 
ter ;  the  object  of  making  it ;  the  sense  in  which  the  parties  mutu- 
ally understood  it  at  the  time  it  was  made ;  the  place  where  it  was 
entered  into ;  the  use  to  which  any  articles  stipulated  to  be  delivered 
were  to  be  applied ;  if  materials  for  building,  when  and  where  to 
be  used ;  and  finally,  the  practical  exposition  and  the  general  under- 
standing, custom  and  usage  amongst  those  who  enter  into  similar 
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contracts,  in  the  execution  and  performance  thereof.  The  con- 
struction must  be  reasonable ;  and  the  intention  of  the  parties,  if  it 
can  be  collected  from  the  instrument,  and  an  attentive  consideration 
of  the  circumstances  always  adverted  to,  with  such  others  as  may 
be  incident  to  the  nature  and  character  of  the  particular  contract, 
must  control  every  other  construction  inconsistent  with  it,  unless 
repugnant  with  some  settled  principle  of  law:  Chit,  on  Cont.  19; 
Barrett  v.  Pritchard,  2  Pick.  515 ;  Demi  v.  Bossier,  1  P.  &  W. 
224.  If  these  positions  be  correct,  then  the  court  below  was  wrong 
in  laying  it  down  to  the  jury,  in  broad  and  unqualified  terms,  that 
the  prevailing  notions  or  opinions  of  the  country  should  be  dis- 
countenanced by  courts  of  justice,  so  far  as  respected  agreements 
of  the  description  of  those  on  which  this  suit  is  brought,  being  pay- 
able in  money  if  defendant  failed  to  perform  on  the  day  stipulated. 
If  it  be  true  that  the  prevailing  notions  and  opinions  of  the  country 
are  as  stated  by  the  judge  (and  there  can  be  no  doubt  but  that  he 
was  well  satisfied  of  its  truth  before  he  asserted  the  fact),  is  it  not 
fair  to  presume  that  the  prevailing  notions  and  opinions  of  the 
country  in  which  the  contract  was  made  were  in  contemplation  of 
the  parties  at  the  time,  and  considered  by  them  as  the  rule  by  which 
their  contract  would  be  construed — as  being  indicative  of  their  in- 
tentions ?  But  the  prevailing  notions  and  opinions  of  the  country 
were  in  accordance  with  the  law  of  the  land ;  for  such  I  deem  the 
common  law  to  be.  See  5th  Dane's  Dig.  tit.  Debt,  Plea,  Tender,  p. 
486  to  493 ;  Hume  v.  Peplor,  8  East  168 ;  5  Bac.  Abr.  5,  tit. 
Tender  ;  Fordley's  Case,  1  Leon.  68.  In  Townsend  v.  Wells,  3 
Day  327,  which  was  an  action  on  a  promissory  note  for  $80,  to  be 
paid  in  good  West  India  rum,  sugar  or  molasses,  at  the  election  of 
the  payee,  within  eight  days  after  date,  it  was  held  to  be  unneces- 
sary to  aver  that  the  payee  had  made  his  election,  and  given  notice 
thereof  to  the  promisor,  as  the  latter  was  bound,  at  all  events  to 
make  payment  within  eight  days  in  one  of  the  articles  specified ; 
and  that  on  failure  he  became  immediately  liable  on  the  note.  The 
latter  part  of  this  case  applies  to  the  position  laid  down  above. 
The  former  part  is  an  answer  to  the  argument  that  there  must  be  a 
request  averred  and  proved  to  enable  the  plaintiff  to  sustain  this 
action.  See  5  Dane's  Dig.,  art.  7,  p.  499,  and  the  numerous  cases 
there  cited,  as  to  the  time  when  a  tender  must  be  made.  See  also 
10  Mass.  230.  The  case  of  Green  &  Maffit  v.  Annin  &  Henry,  1 
1  Halstead  461,  clearly  shows  that  a  tender  of  specific  articles  must 
be  made  on  the  day  stipulated. 

The  books  referred  to,  and  the  cases  there  cited,  prove  that 
the  prevailing  notions  and  opinions  to  be  discountenanced  were 
in  perfect  accordance  with  the  principles  of  the  common  law. 
It  is  on  this  mistaken  view  of  the  law  that  the  whole  of  the 
charge  is  based.  It  is  of  course  predicated  on  false  premises ;  and 
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the  deductions  drawn  from  them  are  necessarily  erroneous.  Here 
the  case  might  •  be  safely  left  without  any  further  examination,  to 
show  that  the  court  erred,  but  there  are  other  matters  which  deserve 
and  shall  receive  some  attention. 

There  is  a  well-settled  distinction  between  executory  and  exe- 
cuted contracts.  The  former  convey  a  chose  in  action,  the  latter 
a  chose  in  possession :  2  Bl.  Com.  443 ;  1  Com.  on  Cont.  3  ;  3 
Johns.  R.  388,  424 ;  McDonald  v.  Hewitt,  15  Id.  34.  In  this 
case  the  consideration  was  executed.  It  had  been  received  by  the 
defendant  in  advance.  This  is  manifest  from  the  terms  of  the  in- 
strument, which  is:  "  On  the  1st  day  of  October  next,  due  A.  B. 
Roberts,  two  bureaus,  at  Carnahan's  shop  in  Butler."  The  mean- 
ing of  the  word  "  due"  is  owe.  It  is  so  understood  in  common 
parlance.  It  is  so  used  in  official  settlements  and  in  settlements 
between  individuals.  Due  A.  B.  on  settlement,  $60,  means  there 
is  that  sum  owing  to  A.  B.  With  what  truth  could  it  be  said,  that 
there  was  due  A.  B.  Roberts  two  bureaus,  unless  the  defendant  was 
indebted  to  him  two  bureaus  ?  It  also  sufficiently  appears,  that 
the  defendant  had  received  the  consideration  in  advance,  by  the 
defence  which  he  set  up :  and  the  facts  faintly  portrayed  in  the 
charge  of  the  court.  If  a  merchant  or  cabinet-maker  gives  a  due- 
bill  to  A.,  payable  in  goods  or  cabinet  work,  and  if  no  time  or  place 
of  payment  be  designated,  the  due-bill  contains  an  acknowledgment 
that  A.  has  paid  him  in  advance  for  the  amount  of  the  goods  or 
cabinet  work  therein  expressed.  No  time  or  place  of  payment  was 
designated  in  the  due-bills  in  this  case.  They,  therefore,  contain 
an  acknowledgment,  that  the  plaintiff  had  paid  the  defendant  in 
advance.  See  Chipman's  Essay  on  Contracts  for  the  payment  of 
specific  articles  29. 

On  the  part  of  the  plaintiff  nothing  further  was  required  to  be 
done,  in  order  to  entitle  him  to  claim  a  performance  of  the  con- 
tract by  the  defendant.  The  day  and  place  being  fixed  by  the 
agreement,  it  was  the  duty  of  the  defendant  to  have  tendered  the 
articles,  on  the  day  stipulated,  or  to  have  been  ready  at  the 
place,  prepared  to  do  so.  The  rule  laid  down  in  the  case  of  Para- 
dise v.  Jane,  Alleyn  27,  cited  in  10  East  533,  it  is  said,  has  been 
often  recognised  in  courts  of  law,  as  a  sound  one  ;  t.  e.  "  that  when 
the  party  by  his  own  contract  creates  a  duty  or  charge  upon  him- 
self, he  is  bound  to  make  it  good,  if  he  may,  notwithstanding  any 
accident  by  inevitable  necessity  ;  because  he  might  have  provided 
against  it  by  his  contract ;"  see  also  1  Yeates  36,  37.  Whether 
the  plaintiff  or  any  person  for  him  attended  would  make  no  differ- 
ence :  Chip,  on  Cont.  28  ;  Dane's  Dig.  493,  art.  3,  sect.  1.  Ac- 
cording to  the  French  law,  the  consignation  must  be  made  at  the 
day  and  hour  appointed ;  and  in  order  to  be  valid,  it  ought  to  be 
of  the  whole  sum  due,  unless  the  debtor  had,  by  the  agreement,  a 
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right  to  pay  in  parts:  Poth.  on  Ob.,  Nos.  444,  544.  The  case  of 
Green  et  al.  v.  Maffat  et  al.,  1  Halst.  461,  was  debt  on  bond  con- 
ditioned for  the  payment  of  391Z.  5s.,  at  Albany,  in  good  leather. 
The  plea  was  payment.  The  proof  offered  was  tender  of  the 
leather,  which  the  court  rejected.  Ch.  J.  Kinsey  observed  :  "  Pay- 
ment is  an  absolute  discharge  of  the  bond.  Tender  can  in  no  in- 
stance be  considered  so.  The  leather  was  not  delivered  on  the  day 
stipulated.  The  right  of  election  on  the  part  of  the  defendant 
ceased.  The  case  in  Bro.  Ab.  tit.  Debt,  pi.  159,  is  so  perfectly 
analogous,  that  we  may  refer  to  it  as  authoritative.  One  had  un- 
dertaken to  pay  20J.  or  deliver  twenty  bales  of  wool.  The  obligee 
demanded  the  money,  and  it  was  held,  before  the  day  fixed  for  pay- 
ment, that  the  obligee  had  his  election  to  pay,  either  after  the  day 
without  any  tender  being  made,  the  obligee  might  demand  the 
money."  The  principle  of  the  cases  is  exactly  similar.  All  agree- 
ments to  pay  in  specific  articles  are  presumed  to  be  made  in  favor 
of  the  debtor ;  and  he  may,  in  all  cases,  pay  the  amount  of  the 
debt  in  money,  in  lieu  of  ttte  articles,  which,  by  the  terms  of  the 
contract,  the  creditor  had  agreed  to  receive.  And  if  he  tenders 
the  articles  on  the  day  fixed  by  the  agreement,  he  may  plead  it  and 
continue  his  right  to  pay  the  property  instead  of  the  money  :  Poth. 
on  Ob.,  No.  497,  and  1  Poth.,  art.  3,  sect.  2,  No.  223 ;  Chip,  on 
Cont.  35.  See  the  same  principle  in  Code  Napoleon,  book  3,  p. 
324.  No  special  request  is  necessary  to  render  the  payer  liable, 
when  the  day  and  place  are  fixed  by  the  contract :  Mitchell  v. 
Gregory,  1  Bibb  449,  452.  In  Shrewsbury  v.  Buckley,  it  was 
decided  that  a  covenant  by  J.  and  L.  to  deliver  to  B.  and  others, 
at  their  furnace  in  Kanawha,  six  thousand  bushels  of  salt  per  month, 
&c.,  damages  might  be  recovered  for  the  non-delivery  of  any  instal- 
ment, although  a  demand  was  not  made  at  the  salt-works :  4  Bibb 
260.  So  in  Thomas  v.  Roosa,  7  Johns.  R.  461,  it  was  held,  that 
on  a  note  by  which  defendant  promised  to  pay  plaintiff  a  good  horse, 
to  be  worth  with  saddle  and  bridle  $80,  and  goods  out  of  the  store 
amounting  to  $20,  no  request  was  necessary  or  requisite,  for  a  re- 
quest was  not  a  parcel  of  the  contract. 

In  this  case,  the  day  and  place  being  fixed  by  the  agreement, 
the  payer  should  have  attended  on  the  day  at  Carnahan's  shop, 
ready  and  prepared  to  deliver  the  property  in  satisfaction  of  the 
due-bills.  On  being  sued,  he  should  have  pleaded  the  tender, 
and  that  he  was  still  ready,  &c.,  or  such  matters  as  would  have 
amounted  to  a  tender,  or  an  excuse,  or  discharge.  This  would 
have  been  an  exercise  of  his  right  of  election,  at  a  time  when  that 
right  existed;  and  would,  under  proper  pleas,  have  continued  it 
unto  the  trial.  But  the  payer  did  not  deliver  the  property  on  the 
day,  and  at  the  place,  stipulated  in  his  due-bill :  nor  was  he  then 
ready  and  prepared  to  deliver  the  same.  He,  therefore,  lost  his 
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right  of  election  to  pay  in  the  money,  or  the  property,  and  became 
liable  to  pay  the  amount  of  the  consideration  in  money :  Halstead's 
Rep.  463 ;  Chit.  Con.  304  ;  10  Mass.  230. 

The  other  point  in  this  case,  assigned  for  error,  is  contained  in 
the  4th  arid  5th  exceptions,  viz. :  "  That  the  court  charged  the 
jury  that  the  plaintiff  was  bound  to  take  a  part,  when  the  whole 
was  not  ready ;  and  that  if  part  of  the  property  was  ready  when 
the  plaintiff  called,  the  jury  might  sever  the  contract,  and  give 
damages  for  that  part  which  was  not  ready  according  to  the  con- 
tract. 

The  law  appears  to  be  well  settled,  that  an  entire  contract  can- 
not be  apportioned,  unless  the  defendant  disaffirms  the  entirety  of 
the  contract,  by  receiving  a  partial  benefit :  Chit.  Con.  273,  and 
the  authorities  there  cited.  Where  there  is  an  entire  contract  for 
a  specific  quantity  of  goods,  the  vendee  is  not  bound  to  receive  a 
part ;  and  though  part  be  delivered,  he  is  not  liable  to  pay  the  same, 
if  willing  to  accept  and  pay  for  the  whole :  Chit.  Con.  132  ;  2  New 
Rep.  61 ;  Walter  v.  Dixon,  2  Stark.  281 ;  3  Bulst.  225,  326.  If 
a  person  order  several  articles  from  a  tradesman  at  the  same  time, 
though  at  different  prices,  he  may  consider  the  whole  as  forming 
one  order ;  and,  he  will  not  be  obliged  to  accept,  or  pay  for  any 
particular  article ;  unless  all  the  rest  are  furnished  on  the  terms 
agreed  upon.  But  if  he  accepts  of  one  article,  he  is  precluded 
from  saying  the  order  was  entire ;  and  will  be  obliged  to  accept 
and  pay  for  so  many  as  are  individually  furnished  according  to  the 
contract :  1  Camp.  53  ;  6  Moore  114 ;  Chit.  Con.  132.  Let  this 
case  be  tested  by  the  principles  of  law  referred  to,  and  it  will  be 
seen  whether  there  is  any  error  in  that  part  of  the  charge  com- 
plained of  in  these  exceptions.  The  statement  filed,  sets  out  two 
due-bills  of  the  same  date,  but  payable  at  different  times.  The  first 
is  payable  the  1st  day  of  October  1826.  The  second  is  payable  the 
1st  of  January  1827.  Each  due-bill  was  one  entire  contract  in 
itself;  and,  as  far  as  appears,  had  no  connection  with  the  other. 
The  tender  of  the  bureaus,  on  the  1st  day  of  October  1826,  or  a 
readiness  to  comply  with  the  stipulation,  was  an  obligation  imposed 
by  the  contract  to  be  performed  by  the  payer,  long  before  the  other 
became  due.  And,  if  the  defendant  was  prepared  and  ready  on 
that  day  to  deliver  the  two  bureaus,  the  plaintiff  was  bound  to  re- 
ceive them.  He  could  not  object  that  those  stipulated  to  be  deli- 
vered on  -the  1st  of  January  following,  were  not  also  delivered ; 
because  the  defendant  was  not  then  bound  to  deliver  them,  or  have 
them  ready.  Each  contract  was  separate  and  distinct  from  the 
other.  Each,  however,  constituted  an  entire  contract,  and  the  plain- 
tiff was  not  bound  to  receive  less  than  the  whole  of  the  articles 
stipulated  to  be  delivered  in  the  one,  on  which  the  property  might 
be  tendered,  or  offered  to  be  delivered. 
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On  this  view  of  the  subject,  it  does  not  depend  upon  the  circum- 
stance whether  the  part  offered  to  be  delivered  could  be  enjoyed 
without  the  other,  but  upon  the  circumstance,  whether  the  contract 
was  entire.  Having  shown  by  unquestionable  authority,  that  each 
due-bill  was  an  entire  contract,  which  the  law  does  not  allow  to  be 
severed  in  the  performance,  unless  by  the  assent  of  the  other 
party,  or  acts  amounting  to  an  assent,  the  whole  of  the  charge,  in 
reference  to  this  subject,  proceeded  on  mistaken  principles  of  law, 
and  adopted  a  course  of  reasoning  calculated  to  mislead  the  jury, 
by  impressing  them  with  an  opinion  that  the  law  was  different  from 
what  it  is  really  found  to  be  on  examination. 

It  is  an  indisputable  proposition,  that  when  the  obligation,  or 
agreement  on  which  the  plaintiff  rests  his  right  to  recover,  is  proved 
or  admitted,  the  debtor  who  alleges  that  he  has  discharged  it,  is 
obliged  to  prove  the  payment :  Lewis  v.  Morgan,  11  S.  &  R.  234 ; 
2  Evans's  Pothier  125;  4  Bibb  260.  In  this  case  the  plea  is  pay- 
ment. If  the  pleadings  had  been  formal,  the  action  should  have 
been  case.  The  plea  should  have  been  tender,  or  that  defendant 
was  ready  and  prepared  to  deliver  the  property  on  the  day  stipu- 
lated ;  or,  perhaps,  under  the  modern  decisions,  the  plea  of  non- 
assumpsit,  with  notice  of  the  special  matter  relied  on,  might  have 
answered,  if  the  declaration  had  been  in  assumpsit  or  case.  See 
Wilt  &  Green  v.  Ogden,  13  Johns.  56.  The  plea  of  payment,  if 
found  for  the  defendant,  is  an  absolute  discharge  of  all  liability  on 
the  contract :  1  Halstead  463.  The  plaintiff  would  have  been  left 
without  any  remedy,  whereby  he  could  recover  the  consideration 
advanced,  or  the  property  stipulated  to  be  delivered  ;  for  the  bu- 
reaus in  this  case  were  not  so  described,  or  identified,  as  to  enable 
him  to  sustain  an  action  of  trover  or  replevin  for  them.  If  they 
had  been  set  apart  and  delivered  at  Carnahan's  shop,  on  the  day 
stipulated,  then  the  person  with  whom  they  were  left  might  have 
been  considered  as  the  bailee  of  the  plaintiff;  and  an  action  could 
have  been  instituted  to  recover  them  or  the  value  thereof:  8  Johns. 
R.  478.  In  Coit  &  Woolsey  v.  Houston,  3  Johns.  Cas.  243, 
Thompson,  Justice,  says,  "  From  an  examination  of  the  authorities, 
I  think  I  am  warranted  in  adopting  as  a  general  rule,  that  an 
agreement,  in  order  to  be  an  effectual  plea  in  bar,  must  be  executed 
and  satisfied  with  a  recompense  in  fact,  or  with  an  action,  or  other 
remedy,  to  execute  it  and  recover  a  recompense  :  Plowd.  5, 11 ;  Sir 
T.  Jones  168.  And  in  Case  v.  Barber,  Sir  T.  Raym.  450i  Accord, 
without  satisfaction,  but  with  tender,  was  pleaded  and  the  court 
held  it  good."  The  present  case  is  too  clear  on  this  point  to  re- 
quire any  farther  investigation  to  show,  that  the  verdict  on  the  plea 
of  payment,  when  there  has  indeed  been  no  payment,  or  satisfac- 
tion, or  any  delivery  of  the  property,  either  actually,  or  construc- 
tively, so  as  to  enable  the  plaintiff  to  recover  it,  would  be  pregnant 
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not  only  with  the  greatest  injustice,  but  also  contrary  to  every  prin- 
ciple of  law  applicable  to  the  case.  If  there  was  no  other  reason, 
this  alone  would  be  sufficient  to  reverse  the  judgment. 

The  common  law  forms  the  basis  of  all  the  judicial  decisions  on 
the  subject  of  contracts  to  deliver  goods  or  pay  specific  articles,  as 
far  as  I  have  been  able  to  examine  the  reports  of  the  different  states. 
The  general  rule  of  the  common  law  is,  that  when  no  time  or  place 
is  fixed  by  the  contract  for  the  delivery,  or  payment  of  the  specific 
property,  there  must  be  an  offer,  or  tender  within  a  reasonable  time 
to  pay  or  deliver.  If  no  place  be  fixed,  the  obligor  or  payer  must 
seek  the  creditor,  if  within  the  state,  and  tender,  or  offer  to  perform 
the  stipulation  contained  in  the  contract;  and  if  the  property  is 
portable,  it  must  be  taken  to  the  creditor,  and  delivered  to  him,  or 
at  his  residence.  If  the  property  be  too  ponderous,  or  bulky,  then 
the  debtor  must  call  upon  the  creditor,  a  reasonable  time  beforehand, 
and  ask  him  to  appoint  a  time  and  place,  when  and  where  he  will 
receive  them.  If  the  creditor  refuses,  the  defendant  may  plead 
this  specially  in  discharge  of  his  obligation.  If  a  day  be  fixed  for 
the  performance,  the  debtor  or  creditor,  who  has  to  do  any  prece- 
dent act  (or  both,  if  the  acts  be  concurrent),  must  perform  or  be 
ready  and  offer  to  perform  on  the  day  fixed.  If  either  neglect  to 
perform  where  the  covenants  are  mutual,  the  offer  or  tender  of  a 
performance  on  the  part  of  the  other,  if  the  contract  be  executory, 
will  enable  him  to  institute  a  suit  for  damages.  After  the  contract 
is  broken,  uncertain  damages  have  accrued,  as  to  which  there  can 
be  no  tender :  8  East  168. 

In  Kentucky  the  courts  have  so  departed  from  the  rules  of  the 
common  law,  as  to  adopt  it  as  a  general  rule,  that  if  no  place  be 
fixed  for  a  delivery  of  the  property  in  payment  of  a  contract,  the 
delivery  must  be  made  at  the  debtor's  place  of  residence.  But  the 
exceptions  to  this  rule  are  more  extensive  than  the  rule  itself.  See 
Littel's  Selected  Cases,  Chambers  v.  Winn,  in  Hardin's  Rep.  79, 
in  a  note  to  the  case  of  Fletcher  v.  Taylor.  In  all  other  respects 
they  adopt  the  principles  of  the  common  law,  so  far  as  I  have  been 
able  to  discover,  on  an  examination  of  the  cases  decided  in  that 
state :  See  Knilland  v.  Scantland,  Hardin  149  ;  Grant  v.  Groshort, 
Id.  85  ;  Miller  v.  Alcorn,  3  Bibb  267 ;  Mitchell  v.  Gregory,  1  Id. 
449,  452. 

In  Vermont,  Connecticut,  New  Jersey  and  Massachusetts,  they 
have  adopted  the  common  law,  in  the  exposition  of  such  contracts  . 
as  will  appear  by  referring  to  Townsend  v.  Wells,  3  Day  327 ; 
Green  v.  Annin,  1  Halstead  361 ;  Len  v.  Paddleford,  11  Mass. 
230. 

In  New  Hampshire,  they  have  decided  that  a  tender  on  the  day 
discharged  the  defendant  from  any  farther  liability  :  Weld  w.  Had- 
ley,  Adams  (N.  H.)  323. 
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In  Maine,  they  have  not  only  adopted  the  common  law,  but  have 
also  decided,  "  That  if  a  note  be  given  for  specific  articles  to  a  cre- 
ditor living  out  of  the  United  States  ;  and  if  no  place  be  assigned 
for  the  delivery  of  them,  the  foreign  domicile  does  not  absolve  the 
debtor  from  the  obligation  of  ascertaining  from  the  creditor  the 
place  where  he  will  receive  the  goods  :"  Bixly  v.  Whitney,  5  Greenl. 
192. 

They  have  also  adopted  the  common  law  in  New  York,  as  will 
appear  from  the  cases  already  cited,  and  the  case  in  4  Cowen  452, 
in  which  the  court  say,  it  is  the  duty  of  the  obligor  to  seek  the 
obligee,  and  know  where  he  will  appoint  to  receive  the  lumber,  be- 
fore the  day,  and  it  must  be  delivered  where  he  appoints :  See  also 
13  Johns.  56. 

Upon  a  review  of  all  the  cases  which  have  come  under  my  notice, 
I  find  nothing  to  justify  the  charge  of  the  court  below.  It  is  true, 
that  many  contradictory  decisions,  and  some  doubts  exist  as  to 
questions,  which  have  not  been  involved  in  the  decision  of  this  case, 
and  on  which  I  express  no  opinion.  But  no  authority  can  be  found 
to  support  the  charge,  which  is,  indeed,  calculated  to  introduce  new 
notions  into  our  code  of  laws,  in  the  construction  of  contracts,  dif- 
ferent from  the  prevailing  opinions  of  the  country  where  such  con- 
tracts are  made.  There  is  no  evasion  by  the  judge.  The  question 
is  placed  in  bold  relief,  and  presented  for  our  consideration  in  a 
tangible  form.  The  judgment,  however,  must  be  reversed,  and  a 
venire  de  novo  awarded. 

HUSTON,  J. — I  cannot  say  that  I  dissent  from  the  opinion  deli- 
vered ;  but  I  cannot  say  that  I  agree  to  it.  The  points  raised  are 
new  to  me ;  the  decisions  in  the  different  states  are  different,  nay 
contradictory.  This  is  the  first  case  on  the  subject  which  has  been 
before  this  court.  I  agree  that  the  charge  of  the  court  below  is 
wrong,  but  I  am  not  ready  to  lay  down  any  general  rule ;  and  as 
to  the  present  case  we  have  nothing  on  which  an  opinion  can  be 
formed.  I  have  not  found  any  case  on  a  note  like  the  present ; 
the  cases  are  on  notes  to  pay  so  much  money  in  specified  goods ; 
or  to  pay  so  much  in  money  or  goods  ;  but  this  case  is  to  pay  two 
bureaus,  &c.,  and  no  money  mentioned.  I  incline  to  the  opinion, 
that  on  such  a  note  no  other  than  an  action  on  the  case  can  be 
brought;  and  the  proceedings  must  be  as  in  any  other  action  on  the 
case,  the  verdict  cannot  be  in  debt  but  in  damages.  So  far  I  agree 
with  the  opinion  delivered.  I  am  not  prepared  to  say,  a  recovery 
can  be  had  on  such  a  note,  in  a  suit  and  proceedings  in  debt,  nor 
positively  totally  to  deny  it,  though  with  my  present  impression  I 
would  deny  it.  I  am  equally  uncertain  on  the  subject  of  a  neces- 
sity for  a  demand  on  one  side,  or  of  tender  on  the  other  ;  the  deci- 
sions in  the  neighboring  states  are  contradictory  on  this  subject; 
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and  I  would  prefer  that  each  case  and  all  its  circumstances  should 
come  before  us,  and  we  should  feel  our  way  gradually.  I  am,  how- 
ever, of  opinion  that  a  tender  of  goods  at  any  time  before  trial  is 
not  sufficient ;  and  I  reserve  the  right,  if  ever  the  case  comes  up 
again,  to  give  my  opinion  on  it,  as  the  facts  shall  show  it  to  be. 
Judgment  reversed  and  a  venire  de  novo  awarded. 

Referred  to,  7  W.  381,  382 ;  3  W.  &  S.  299  ;  10  Barr  232 ;  1  Gr.  205,  206 ; 
7  0.  268 ;  14  Smith  479,  480. 

Distinguished,  2  W.  140 ;  1  Norris  372 ;  s.  c.  3  W.  N.  C.  348. 
Followed,  infra  304  ;  6  H.  16  ;  2  Smith  365. 


McMillan  against  Hall. 

IN   ERROR. 

A  defendant  who  appeals  from  a  judgment  of  a  justice,  and  obtains  a  gen- 
eral verdict  in  his  favor,  is  entitled  to  recover  costs  from  the  plaintiff,  although 
he  gave  evidence  to  the  jury  which  he  did  not  give  to  the  justice. 

WRIT  of  error  to  Allegheny  county. 

The  plaintiff  in  error  was  the  plaintiff  below  ;  he  instituted  his 
suit  before  a  justice  of  the  peace  and  obtained  a  judgment  against 
Hall  for  ^34,  from  which  the  defendant  appealed.  The  cause  was 
afterwards  tried  in  court,  and  a  verdict  rendered  for  the  defendant, 
The  plaintiff  asked  the  court  to  enter  judgment  without  costs,  on 
the  ground  that  the  defendant  had  given  evidence  to  the  jury  which 
he  had  not  given  to  the  justice.  The  fact  established  on  the  hear- 
ing of  that  motion  was,  that  a  witness  had  been  sworn  and  gave 
evidence  to  the  jury,  who  had  also  been  offered  as  a  witness  before 
the  justice,  but  rejected  by  him  on  the  ground  of  interest. 

The  court  below  entered  judgment  for  the  defendant,  with  costs. 

The  plaintiff  sued  out  this  writ  of  error,  which  was  argued  by 
Fetterman  and  Watson,  for  plaintiff  in  error,  and  Burke,  contra. 

Judgment  affirmed. 
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Kankin  against  Murry. 


IN   ERROR. 


On  an  appeal  from  a  justice  of  the  peace,  and  a  verdict  and  judgment  ren- 
dered for  the  plaintiff,  for  a  sum  less  than  $100,  the  judgment  will  not  be  re- 
versed, although  the  damages  laid  in  the  declaration  be  $200. 

If  a  plaintiff  obtains  a  verdict  for  a  less  sum  than  the  award  of  arbitra- 
tors from  which  the  defendant  appealed,  he  is  not  entitled  to  recover  the 
costs  which  accrued  subsequently  to  the  appeal. 

ERROR  to  Allegheny  county. 

Jeremiah  Murry  instituted  this  suit  before  a  justice  of  the  peace, 
and  obtained  a  judgment  against  the  defendant,  David  Rankin,  for 
$97,  from  which  the  defendant  appealed  ;  a  narr.  in  assumpsit  was 
filed,  and  the  damages  laid  at  §200.  The  cause  was  referred  under 
the  compulsory  arbitration  law,  and  an  award  made  in  favor  of  the 
plaintiff  for  $100.91 ;  from  which  the  defendant  again  appealed, 
and  paid  the  costs.  The  cause  was  afterwards  tried  by  a  jury,  and 
a  verdict  and  judgment  were  given  for  the  plaintiff  for  $38.07,  upon 
which  he  issued  a,fi.fa.  for  the  amount  of  the  judgment  and  full 
costs ;  to  reverse  which  the  defendant  sued  out  this  writ,  and  as- 
signed the  following  errors. 

1.  The  damages  laid  in  the  declaration  shows  the  want  of  juris- 
diction in  a  justice,  before  whom  the  cause  originated. 

2.  The  plaintiff  is  not  entitled  to  recover  costs,  the  verdict  being 
for  a  less  sum  than  the  award  of  the  arbitrators. 

»  • 

Fetterman,  for  plaintiff  in  error. 

Burke,  for  defendant  in  error. 

Judgment  reversed  as  to  the  costs  which  accrued  subsequently  to 
the  appeal  from  the  award  of  arbitrators ;  affirmed  as  to  the  residue. 
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Grayo^atV^Brackenridge  et  al. 

IN   ERROR. 

On  an  issue  being  joined  to  ascertain  the  amount  due  upon  a  judgment, 
given  as  security,  the  court  has  a  right  to  order  that  the  plaintiff's  account  or 
statement  of  the  amount  due  to  him  shall  be  considered  as^rma  facie  evi- 
dence of  his  claim  ;  and  it  is  not  error  to  instruct  the  jury  that  the  burden 
of  proof  falls  upon  the  defendant  to  show  payment  of  the  debt,  or  why  it 
should  not  be  paid. 

In  such  a  case,  the  plaintiff  being  an  attorney  at  law,  has  a  legal  right  to 
recover  from  the  defendant  a  quantum  meruit  for  his  professional  services. 

The  loan  of  credit  is  a  matter  of  business,  and  as  legitimate  a  subject  of 
contract  and  compensation  as  any  other  consideration. 

THIS  cause  came  up  by  writ  of  error  to  the  Common  Pleas  of 
Allegheny  county. 

To  April  Term  1823,  the  plaintiff  in  error,  James  Grey,  con- 
fessed a  judgment  to  the  defendants  in  error,  who  were  plaintiffs 
below,  for  the  sum  of  $14,000.  On  the  17th  of  August  1827,  the 
defendant  obtained  a  rule  on  the  plaintiff  A.  Brackenridge,  to 
show  cause  why  an  issue  should  not  be  awarded,  to  ascertain  the 
actual  amount  due  upon  this  judgment.  On  the  same  day  Brack- 
enridge filed  an  account  of  moneys  advanced,  services  rendered, 
and  responsibilities  assumed  for  the  defendant,  to  secure  all  which 
the  said  judgment  was  given.  At  a  subsequent  period  an  issue 
was  directed,  and  the  cause  was  tried. 

All  the  errors  assigned  in  this  court  were  to  the  opinion  of  the 
court  below,  which,  together  with  the  opinion  of  this  court,  will 
as  fully  explain  the  case,  as  it  is  in  the  power  of  the  reporters  to 
do,  not  having  been  present  at  the  argument,  which  was  at  Sep- 
tember Term  1829. 

SHALER,  President. — A  judgment  having  been  given  by  the  de- 
fendant to  the  plaintiff,  for  $14,000,  the  reasonable  presumption, 
as  between  the  parties  would  be,  that  it  was  given  for  a  valid  con- 
sideration ;  and  when  the  rule  was  taken  to  show  cause  why  the 
judgment  should  not  be  opened,  had  the  decision  of  the  question 
solely  rested  on  the  affidavit  of  the  defendant,  not  as  it  was  by  the 
previous  affidavit  of  the  plaintiff,  no  farther  proceedings  could  have 
been  had  upon  the  case,  consistently  with  the  rules  that  have  here- 
tofore governed  the  court;  but  the  affidavit  of  the  defendant 
having  been  remotely  sustained  by  circumstances,  as  sworn  to  by  a 
disinterested  party,  it  became  our  duty  to  make  such  order  as 
would  enable  the  defendant  to  show  the  payment  of  the  moneys, 
for  the  security  of  which  the  judgment  was  held. 

The  court,  therefore,  directed  an  issue  to  ascertain  several  facts, 
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the  greater  part  of  which,  by  the  agreement  of  the  parties  them- 
selves, during  the  trial,  are  now  excluded  from  your  inquiry. 

It  has  been  observed  before,  that  the  entry  of  a  judgment,  as 
between  the  parties  themselves,  imports  a  strong  •  presumption  that 
it  is  given  for  a  sufficient  consideration.  Few  persons  feel  an  in- 
clination to  give  a  mere  voluntary  judgment. 

If  such  judgment  is  entered  in  fraud  of  creditors,  though  void 
as  to  them,  it  is  binding  as  between  the  parties.  A  defendant 
could  not  get  rid  of  it,  although  plenary  proof  existed,  that  it  had 
been  given  for  the  promotion  of  fraud.  But  when  a  judgment  is 
given  for  a  fair  consideration  and  honest  purpose,  should  the  rela- 
tion of  the  parties  be  changed,  or  should  the  contingencies  it  was 
intended  to  meet  fail  to  take  effect,  it  becomes  a  matter  of  equity 
to  examine  into  the  grounds  of  the  judgment,  and  if  all  its  objects 
have  been  answered,  or  the  contingency  upon  which  it  is  predicated, 
can  never  happen,  it  is  the  duty  of  the  court  to  set  aside  the 
judgment. 

But  it  is  to  be  observed  in  such  a  case,  that  the  judgment  itself 
remains  prima  facie  evidence  of  the  amount  due,  until  the  defend- 
ant impeaches  it  by  full  proof. 

The  plaintiff  has  already  the  most  solemn  recognition  upon  re- 
cord of  the  justice  of  his  claim.  The  burden  of  proof,  in  the 
attempt  to  reduce  the  extent  of  its  lien,  is  necessarily  thrown  upon 
the  defendant.  The  plaintiff  exhibits  his  judgment ;  the  defend- 
ant is  then  to  prove  his  payments.  This  must  ever  be  the  course, 
or  the  most  miserable  injustice  must  be  done  to  a  judgment 
creditor. 

The  court,  in  relation  to  this  issue,  has  been  governed  by  this 
principle ;  it  is  the  doctrine  of  safe  precedents,  and  must  be  ad- 
hered to. 

It  was  therefore  directed,  that  the  account  of  Mr.  Brackenridge 
should  be  received  as  prima  facie  evidence  of  the  amount  due  upon 
the  judgment,  and  that  the  defendant  should  have  leave  to  prove 
payment,  or  give  evidence,  which  in  point  of  justice  and  equity, 
would  amount  to  payment  of  the  debt. 

The  question  then  for  the  jury  to  determine  is,  not  whether  the 
plaintiff  has  given  evidence  of  his  claim,  apart  from  his  account, 
as  filed,  but  whether  the  defendant  has  given  satisfactory  proof 
of  payments  beyond  those  admitted  by  the  plaintiff. 

The  addition  to  the  account,  as  it  is  laid  before  you  by  the  plain- 
tiff, must  be  considered  as  equally  conclusive  upon  the  defendants, 
under  the  agreement  at  the  bar,  with  the  original  account  filed ; 
and  must  be  met  by  the  defendant  upon  similar  principles. 

From  the  general  ground  on  which  this  case  must  be  decided, 
I  proceed  to  those  principles,  that  are  applicable  to  the  particular 
nature  of  accounts. 
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If  an  account  be  presented  to  a  party  and  he  permits  a  length 
of  time  to  elapse  before  he  returns  it  or  objects  to  it,  he,  by  such 
delay,  admits  the  general  tenor  of  the  account  rendered ;  and  it  is 
sufficient  for  a  plaintiff  when  he  comes  into  court,  to  show  that 
the  account  was  left  with  the  defendant  for  a  reasonable  time,  and 
not  returned  with  objections.  If  the  defendant  chooses  to  dispute 
or  falsify,  he  may  ;  but  it  is  necessary  that  he  should  give  not  slight 
but  strong  evidence  of  error  or  mistake  or  the  account  must  be 
taken  against  him  as  rendered. 

If  small  errors  are  detected  in  an  account  so  rendered,  without 
timely  objection,  they  form  no  ground  from  which  to  presume  the 
rest  of  the  account  or  any  items  in  it  are  incorrect.  No  jury,  for 
slight  reasons,  would  be  warranted  in  such  a  presumption,  it  would 
be  against  sound  policy  and  contravene  justice. 

If  gross  errors  are  detected,  a  different  rule  might  prevail ;  but 
here,  in  the  case  of  great  errors  in  an  account,  when  a  judgment 
had  been  confessed  upon  it,  the  discovery  of  such  errors  could 
not  authorize  a  jury  in  presuming  that  other  items  were  erroneous. 
There  is  one  matter  which  has  been  warmly  contested  in  this  case, 
which  calls  for  an  expression  of  our  judicial  opinion.  I  refer  to 
the  item  of  charge  for  professional  services.  There  is  no  confi- 
dence subsisting  out  of  the  domestic  relations,  of  a  nature  so  deli- 
cate as  that  between  counsel  and  client.  In  all  countries,  it  has 
been  considered  as  most  honorable  and  so  often  attended  with  cir- 
cumstances requiring  not  only  consummate  skill  and  undeviating 
integrity  but  great  prudence  and  profound  secrecy.  It  must  there- 
fore frequently  occur,  that  acts  of  the  highest  utility  are  done  by 
a*  counsel  or  attorney,  when  the  faith  reposed  in  him  renders  it  im- 
possible that  the  act  of  the  counsel  can  be  known  to  any  other 
than  his  client.  It  is  difficult  to  put  a  moneyed  estimate  on  such 
exertions  of  talents  as  has  been  exhibited  on  the  occasion  now 
before  us,  although  there  are  cases  in  which  a  remuneration  may  be 
adapted  to  the  occasion,  to  the  talents,  to  the  legal  knowledge  of 
counsel.  But  when  to  a  talent  for  conducting  business  with  rea- 
sonable skill  in  court,  is  superadded  the  persevering  industry  and 
attention  necessary  to  prepare  a  cause  out  of  court,  and  where  the 
person  who  possessed  these  combined  talents  has  them  called  into 
requisition  for  a  series  of  years,  by  a  party  concerned  in  an  exten- 
sive field  of  litigation,  and  when,  in  addition  to  this  most  arduous 
employment,  the  aid  of  his  purse,  credit,  talent  for  business  and 
finance  is  required,  I  know  how  difficult  it  must  be  for  you  to  fix  a 
compensation  suited  to  the  importance  of  services  so  constantly  and 
faithfully  rendered. 

I  think  the  enumeration  of  cases  in  which  the  plaintiff  was  en- 
gaged, forms  a  very  inconsiderable  basis  for  this  estimate ;  but  if 
you  were  to  apply  to  each  of  them  the  ordinary  fees  of  counsel, 
it  strikes  me  it  would  transcend  considerably  the  compensation 
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charged  by  plaintiff  for  his  professional  services.  All  the  facts 
connected  with  the  point  are  for  your  determination. 

As  to  the  charge  for  services  rendered  in  the  Pentland  case  and 
other  cases  involving  the  same  principle,  the  only  question  that  can 
arise,  is  not  the  justice  but  the  reasonableness  of  the  charge. 

In  the  mere  loan  of  money,  the  law  has  fixed  the  amount  of 
compensation  to  be  derived  from  the  loan ;  but  there  are  certain 
advances  for  which  mercantile  custom-  has  fixed  a  compensation, 
dependent  upon  the  nature  of  the  transaction  and  the  extent  of 
the  risk ;  and  for  the  hypothecation,  if  I  may  so  call  it,  of  per- 
sonal credits,  value  must  be  ascertained  either  from  known  custom, 
the  circumstances  of  the  peculiar  case  or  the  compact  of  the  par- 
ties. When  A.  lends  his  credit  to  B.,  it  is  to  him  of  as  much  mo- 
ment as  an  advance  of  money.  It  is  a  matter  of  business,  a  fair 
subject  of  compensation,  it  affords  a  claim  as  just  as  any  other 
consideration  ;  the  value  of  such  credit,  in  the  mercantile  world 
especially,  depends  upon  the  character,  standing  and  condition  of 
the  party  giving  it ;  and  as  it  is  more  or  less  valuable  to  the  party 
to  whom  it  is  given,  so  ought  the  compensation  to  be  governed  by 
the  greater  or  less  degree  of  advantage  derived  to  the  party.  The 
reasonableness  of  the  charge  is,  in  the  present  case,  a  fair  subject 
for  the  consideration  of  the  jury. 

Equity  regards  not  so  much  the  manner  of  doing  a  thing,  as 
the  thing  done.  It  inquires  what  was  the  advantage  proposed  ? 
Has  the  party  desired  the  advantage  ?  If  so  the  compensation 
proposed  must  be  paid.  Thus,  in  the  case. of  the  Wright  claim, 
if  the  advancement  of  the  money  was  the  object  in  view,  if  the 

S'st  of  the  matter  in  the  McKillip  case,  and  in  reference  to  the 
oran  corner,  was  securing  the  property  to  the  defendant,  and 
this  was  done  through  the  credit,  exertions  or  advances  of  Brack- 
enridge ;  and  if  in  the  McMahon  affair  the  point  of  possession  was 
obtained,  the  compensation  should  be  paid,  although  the  peculiar 
means  devised  were  not  those  originally  intended  to  be  pursued  by 
the  parties. 

I  put  these  cases  by  way  of  illustration  to  the  rule.  The  ques- 
tion as  to  the  late  charge  of  compensation  for  these  particular  ser- 
vices is,  as  the  services  themselves  are,  matters  of  consideration 
for  the  jury  ;  and  whether  this  matter  is  sufficiently  explained,  they 
will  determine  by  their  verdict. 

Burke  and  Kennedy,  for  plaintiff  in  error. 
Fetterman  and  Baldwin,  for  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 
SMITH,  J. — The  plaintiff  in  error  had  by  virtue  of  a  warrant 
of  attorney  confessed  a  judgment  to  the  defendants  in  error,  of 
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April  term  1823,  for  the  sum  of  $14,000.  In  1827  certain  mea- 
sures were  taken  to  ascertain  the  amount  due  on  this  judgment, 
and  a  verdict  and  judgment  were  rendered  on  the  30th  of  April 
1828,  in  favor  of  the  plaintiffs  for  $1150.  On  the  trial,  by  agree- 
ment of  the  parties,  the  controversy  was  reduced  to  a  mere  matter 
of  account ;  in  the  investigation  of  which,  however,  much  time  was 
consumed,  and  some  important  principles  drawn  into  discussion. 
It  was  admitted  by  the  plaintiffs,  that  the  judgment  had  been  given 
by  the  defendant  for  responsibilities  and  advances  to  be  incurred, 
and  made,  after  the  entry  of  the  same,  as  well  as  for  other  demands  ; 
and  an  account  was  exhibited  by  them,  of  the  amount  due,  under 
the  judgment  and  secured  by  the  same.  In  this  account,  one  item 
of  charge  was,  for  professional  services,  rendered  by  one  of  the 
plaintiffs  (Mr.  Brackenridge),  as  counsel  and  attorney  of  the  de- 
fendant, and  another  was  for  lending  his  credit  to  the  defendant  to 
obtain  loans,  on  which  items,  as  well  as  on  other  matters,  the  court 
charged  in  favor  of  the  plaintiffs.  The  defendant,  having  excepted 
to  this  charge,  has  assigned  the  following  errors. 

1.  It  being  admitted  by  the  plaintiffs  that  this  judgment  was 
given  by  the  defendant  for  responsibilities  and  advances  to  be  in- 
curred, and  made  after  the  entry  of  the  judgment,  the  court  erred 
in  charging  the  jury  that  the  plaintiffs  account  of  such  advances 
was  to  be  taken  as  prima  facie  correct. 

2.  The  court  erred  in  charging  the  jury  in  substance,  that  any 
claims  or  accounts,  which  the  plaintiff  may  have  presented,  in  ad- 
dition to  those  contained  in  his  account  as  filed,  should  be  taken  by 
the  jury  as  prima  facie  evidence  of  such  claims  or  accounts  ;  and 
the  court  also  erred  in  permitting  to  go  to  the  jury  an  account  of 
the   plaintrffs,   containing  items  which  occurred   since   the   issue 
directed  in  this  case. 

3.  The  court  erred  in  charging  the  jury  in  substance,  that  they 
were  at  liberty  to  allow  the  defendants  in  error  a  quantum  meruit 
for  his  professional  services,  beyond  the  fees  allowed  by  Act  of 
Assembly. 

4.  The  court  erred  in  charging  the  jury  in  substance,  that  a  man 
may  lend  his  credit  to  another,  and  though  he  has  no  money  to  pay, 
or  advance,  he  may  charge  and  be  allowed  beyond  six  per  cent,  for 
so  doing. 

The  court  were  right  in  admitting  the  plaintiff's  account  as  prima 
facie  evidence.  It  had  been  in  fact,  filed  long  before  the  trial,  and 
was  on  record,  in  consequence  of  directions  given,  when  the  issue 
was  formed  to  this  effect,  that  it  should  be  received  as  prima  facie 
evidence  of  the  amount  due  on  the  judgment ;  but  that  the  defend- 
ant should  be  at  liberty  to  prove  payments,  or  give  in  evidence  such 
matters,  which  in  equity  and  justice  might  amount  to  payment  of 
the  plaintiffs  demand.  The  question  therefore  simply  was,  whe- 
ther the  defendant  had  given  proof  of  payments,  for  which  the 
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plaintiffs  had  not  credited  him,  or  of  circumstances  constituting  an 
equitable  defence.  So  in  regard  to  the  additional  items,  mentioned 
in  the  second  error,  they  must  be  considered  as  conclusive  on  the 
defendant  (in  consequence  of  his  agreement  made  at  the  trial),  as 
well  as  the  original  account  filed,  unless  he  can  answer  them  by  a 
similar  defence.  And  this  may  suffice  in  regard  to  the  first  and 
second  errors. 

The  third  error  assigned  has  been  warmly  contested  here,  as  the 
point  involved  in  it  was  on  the  trial.  I  allude  to  the  charge  of  com- 
pensation for  professional  services.  We  have  duly  considered  the 
matter,  and  a  majority  of  the  court  is  of  the  opinion,  that  under  the 
circumstances,  the  charge  of  the  court  was  correct.  We  must  not 
forget  the  real  state  of  the  question  before  the.court  and  jury.  Pro- 
fessional services  had  been  rendered  to  the  defendant  at  his  special 
instance  and  request.  For  a  series  of  years,  and  in  an  extensive 
course  of  litigation,  causes  were  prepared  out  of  court,  and  were  tried 
in  court,  by  one  of  the  plaintiffs.  As  to  these  facts  there  was  no  dis- 
pute. The  account  being  filed  and  received  as  evidence  of  the  de- 
mand, the  defendant,  under  the  agreement,  was  called  on  to  show 
payment,  or  to  show  that  in  equity  and  conscience,  it  ought  not  to  be 
paid.  Of  actual  payment,  there  was  no  pretence  ;  and  we  cannot 
perceive,  in  the  only  fact  urged,  that  the  services  were  those  of  a 
counsellor  at  law,  any  thing  which  should,  in  good  conscience,  debar 
the  plaintiffs  from  a  reasonable  compensation.  Had  the  defendant 
paid  for  those  services,  no  one  could  contend,  that  he  ever  could 
recover  back  the  amount,  although  no  such  directions  were  given 
by  the  court,  and  no  such  agreement  were  made  by  the  parties,  as 
existed  in  this  case.  The  answer  would  have  been,  you  cannot 
recover,  because  the  defendant  has  honestly  received  and  may  fairly 
retain  the  money :  Morris  v.  Tarin,  1  Dall.  147.  I  regard  this 
claim,  under  the  circumstances,  as  standing  upon  as  just  a  footing 
as  if  there  had  been  an  express  verbal  promise  to  pay,  or  a  pro- 
missory note  given  for  the  same  services  by  the  defendant.  As 
the  consideration  of  such  a  note  was  declared,  in  Mooney  t>. 
Lloyd,  to  be  sufficient  to  support  an  action  upon  it,  so,  there 
can  be  no  doubt,  it  is  equally  good,  on  the  present  issue,  to  sus- 
tain this  item  of  the  account  against  the  objection  which  has 
been  urged ;  for  so  far  from  its  being  against  equity  to  demand 
payment  of  the  defendant,  it  is  manifestly  unjust  and  inequitable 
in  him  to  refuse  it.  We  say,  therefore,  that  the  defendant  failed 
in  showing,  that  he  ought  not,  in  conscience,  to  be  called  upon  to 
pay ;  and  that  the  Court  below  committed  no  error  in  that  part  of 
the  charge. 

As  to  the  last  error  assigned :  The  law  certainly  has  fixed  the 
compensation  to  be  paid  for  the  loan  of  money  ;  but  I  take  it,  to 
be  equally  well  settled  that  by  custom  of  merchants,  for  advances 
or  credits  made  by  one  to  another,  a  compensation  may  be  allow- 
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able,  by  express  contract ;  always  depending,  it  is.  true,  upon  the 
nature  of  the  transaction  and  the  risk  run.  The  charge  of  the 
court,  in  our  opinion,  was  in  this  particular  also  correct ;  for  if 
A.  lends  his  credit  to  B.,  it  is  to  him  of  as  much  moment  as  an  ad- 
vance of  money,  he  obtains  money  by  it ;  it  is  a  matter  of  business, 
fairly  to  be  compensated,  and  affords  as  just  a  claim  as  any  other 
consideration.  The  jury  must  always  say,  whether  the  charge  be 
reasonable  or  not.  We  cannot  discover  any  error  in  this  case,  and 
therefore  affirm  the  judgment. 

ROGERS,  J.,  dissented,  on  the  ground  that  the  decision  over- 
ruled that  of  Mooney  v.  Lloyd,  5  S.  &  R.  452,  which,  although  he 
did  not  approve,  yet  he  was  for  adhering  to  it. 

GIBSON,  C.  J.,  expressed  his  satisfaction  in  overruling  that 
case. 

Judgment  affirmed. 

Referred  to,  5  W.  246 ;  7  Barr  377  ;  9  Smith  226. 

Followed,  4  W.  338. 

"  When  Mooney  ».  Lloyd,  5  S.  &  R.  412,  was  overruled  by  Gray  v.  Brack- 
enridge,  2  P.  &  W.  75,  the  rule  was  settled  that  an  action  for  attorney  and 
counsel-fees  could  be  maintained."  Per  Woodward,  J.,  4  Norris  478,  s.  c.  6 
W.  N.  C.  86. 


2  P.  &  W.— 8 
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IN    ERROR. 


A  conveyance  of  a  tract  of  land  by  a  father  to  his  sons,  in  trust  for  the  pay- 
ment of  all  judgments  on  record  against  the  grantor,  and  for  his  maintenance 
and  that  of  his  family,  is  fraudulent  as  to  creditors. 

A  purchaser  from  the  sons  is  affected  by  the  fraud,  when  the  language  in 
the  deed  raises  such  a  presumption  of  the  existence  of  other  than  judgment 
creditors,  as  should  put  a  cautious  and  a  conscientious  man  upon  inquiry. 

A  fraudulent  conveyance  is  no  conveyance  against  the  interest  intended 
to  be  defrauded.  Therefore,  in  an  ejectment  by  one  who  purchased  the  land 
at  sheriff's  sale,  as  the  property  of  the  father,  it  is  competent  for  the  plaintiff 
in  order  to  avoid  some  irregularities  in  the  sheriff's  sale,  to  give  evidence  of 
aots  of  confirmation  by  the  defendant ;  such  as  the  receipt  from  the  sheriff 
of  the  balance  of  the  purchase-money,  after  the  payment  of  liens. 

In  such  a  case  the  sons,  if  they  had  applied,  would  have  been  entitled  to 
such  balance  of  the  proceeds  of  sale  by  the  sheriff;  but  a  fraudulent  convey- 
ance raises  no  equity  to  cast  on  the  creditor  the  burden  of  seeing  to  the 
application  of  the  surplus  purchase-money  between  the  grantor  and  grantee. 

An  objection  strictly  technical  may  be  waived  by  the  party  on  the  record 
who  is  the  only  person  the  creditor  is  bound  to  know. 

APPEAL  by  defendant  from  the  Circuit  Court  held  by  Smith,  J., 
for  Allegheny  county. 

This  was  an  action  of  ejectment,  brought  by  Charles  Johnston 
against  Josiah  R.  Harvey,  for  the  recovery  of  a  tract  of  land. 
Both  parties  claimed  under  Hugh  McDonald,  Sr.,  who  had  been 
owner  of  a  larger  tract,  containing  one  hundred  and  fifty-five  acres, 
of  which  the  land  in  dispute  was  a  part. 

The  plaintiff  gave  in  evidence,  the  record  of  a  judgment  in  the 
Court  of  Common  Pleas  of  Westmoreland  county,  which  was  ob- 
tained before  a  justice  on  the  30th  September  1824,  for  $99.31,  and 
which  was  filed  1st  January  1825,  and  entered  to  November  term, 
1824— -fi.  fa.  No.  100,  November  terra  1824,  tested  4th  September 
1824 — Return,  "  Nulla  bona."  Tes.  fi.  fa.  to  Allegheny  county, 
No.  104,  February  term  1825,  tested  4th  December  1824,  and 
docketed  in  Allegheny  county  6th  January  1825,  and  to  January 
term  1825,  No.  200,  which  was  levied  on  a  tract  of  land  contain- 
ing one  hundred  and  fifty-five  acres,  inquisition  and  condemnation 
U»th  March  1825.  These  executions  were  all  objected  to  by  the 
defendant,  but  admitted  by  the  court.  Tes.  ven.  expos,  issued 
7th  April  1825,  and  to  May  term  1825,  No.  6G.  This  execution 
had  not  been  returned  to  the  office  ;  but  there  was  this  endorse- 
ment on  it,  21st  March,  1825,  sold  premises  to  Charles  Johnston 
for  $1010."  This  was  also  objected  to  on  the  ground  that  it  had 
never  been  returned,  but  the  objection  was  overruled. 
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The  plaintiff  then  offered  in  evidence  the  sheriff's  deed  to  him, 
dated  21st  March  1825,  and  acknowledged  8th  November  1825. 
To  this  the  defendant  objected,  for  the  reason,  that  the  deed  was 
dated,  and  recited  a  sale  made,  before  the  writ  of  vend.  ex.  was 
issued. 

The  objection  was  overruled  and  the  deed  read. 

The  plaintiff  then  gave  in  evidence  a  power  of  attorney  from 
Hugh  McDonald  to  John  McDonald,  dated  5th  April  1825,  re- 
corded 17th  November  1825,  and  a  receipt,  in  pursuance  thereof, 
from  John  McDonald  to  Sheriff  Stewart,  for  the  balance  of  the  pur- 
chase-money, after  paying  lien  creditors. 

Sheriff  Stewart,  being  sworn  as  a  witness,  said,  "  he  could  not 
say  whether  the  property  was  sold  on  the  21st  March  or  not ;  he 
never  published  any  other  advertisement  of  the  sale,  than  that  pro- 
duced, to  wit,  for  the  21st  May.  [Here  the  Pittsburgh  Gazette  of 
29th  April  1825,  containing  the  advertisement  of  sale,  to  be  on  the 
21st  May  1825,  was  given  in  evidence.] 

Plaintiff  then  gave  in  evidence  a  patent  to  himself,  dated  25th 
February  1826,  for  one  hundred  and  fifty  acres  one  hundred 
perches,  and  allowance,  granted  in  consideration  of  the  money 
paid  by  Hugh  McDonald  on  the  warrant,  which  was  dated  6th  No- 
vember 1784,  and  which  recites  the  sheriff's  sale,  and  the  deed  dated 
21st  March  1825. 

He  also  gave  in  evidence  the  deeds  under  which  the  defendant 
claimed,  to  wit,  dee*i  from  Hugh  McDonald  and  wife  to  William 
and  James  McDonald,  dated  8th  March  1824,  acknowledged  the 
same  day,  and  recorded  10th  March  1824,  for  one  hundred  and  fifty- 
five  acres  of  land ;  and  the  deed  from  William  and  James  McDon- 
ald to  Josiah  II.  Ilarvy,  dated  14th  October  1824,  for  twenty-one 
acres  thirty-two  perches  and  allowance,  acknowledged  same  day, 
and  recorded  17th  January  1825,  and  then  offered  the  petition  of 
Hugh  McDonald  for  the  benefit  of  the  insolvent  laws,  for  the  pur- 
pose of  showing  that  the  conveyance  of  Hugh  McDonald  was  fraud- 
ulent. This  was  objected  to  by  defendant ;  the  objection  was  over- 
ruled and  evidence  read.  Also,  a  list  of  liens  against  Hugh  Mc- 
Donald, showing  that  most  of  the  judgments  were  assigned  to 
Charles  Johnston,  and  that  several  of  them  were  part  paid  in  the 
summer  of  1824. 

The  defendant  relied  upon  the  two  last-mentioned  deeds,  which 
were  read  by  the  plaintiff;  an  abstract  of  the  one  from  Hugh 
McDonald  and  wife  to  William  and  James  McDonald,  is  as  fol- 
lows : 

;<  Witnesseth,  that  the  said  Hugh  McDonald,  Sr.,  for  and  in  con- 
sideration of  the  said  William  and  James  McDonald  agreeing  to 
pay,  and  actually  paying  off  all  judgments  that  are  now  entered 
against  a  certain  tract  or  messuage  of  land,  lying  and  being  situate 


84  SUPREME  COURT  [Pittsburgh 

[Johnston's  Heirs  p.  Harvy.] 

in  the  township  of  Wilkins,  county  of  Allegheny  and  state  afore- 
said, containing  one  hundred  and  fifty-five  acres  and  forty-nine 
perches  and  allowance  of  six  per  cent,  for  roads,  &c.,  be  the  same 
more  or  less,  butted  and  bounded  as  follows"  (here  the  property  is 
described),  "  on  the  prothonotary's  docket,  in  Grcensburg,  county 
of  Westmoreland,  or  on  the  prothonotary's  docket,  in  the  city  of 
Pittsburgh,  county  of  Allegheny,  or  that  is  now,  at  this  time,  en- 
tered on  both  dockets,  and  to  deed  the  above  described  tract  at  their 
own  expense  in  their  own  names,  after  paying  off  the  aforesaid 
judgment  or  judgments,  if  there  is  more  than  one  entered  against 
it  at  this  time,  and  to  keep  him,  the  said  Hugh  McDonald  and 
Hannah,  his  wife,  in  clothing,  boarding  and  washing,  and  lodging 
as  long  as  they  live,  and  to  keep  the  rest  of  the  family  in  the  same, 
unto  that  they  see  fit  to  go  to  their  own  land,  and  he,  the  said 
Hugh  McDonald,  Sr.,  ham  granted,  bargained  and  sold,  and  by 
these  presents  doth  grant,  bargain  and  sell,  unto  the  said  William 
and  James  McDonald,  their  heirs  and  assigns,  all  those  messuages, 
above  mentioned  or  described,  and  also  all  trees,  &c.  To  have  and 
to  hold  the  said  messuage,  lot  or  tract  of  land,  and  all  and  singular 
other  the  premises  above,  and  every  part  and  parcel  thereof,  with 
the  appurtenances,  unto  the  said  William  and  James  McDonald, 
their  heirs  and  assigns,  to  the  only  proper  use  and  behoof  of  the 
said  William  and  James  McDonald,  their  heirs  and  assigns  for  ever. 
And  the  said  Hugh  McDonald,  Sr.,  for  himself  and  his  heirs,  the 
said  messuage,  lot  or  tract  and  premises,  and»every  part  thereof, 
against  him  and  his  heirs,  and  against  him,  and  all  and  every  other 
person  and  persons,  and  judgment  and  judgments,  other  than 
what  is  on  the  day  of  the  date  of  these  presents,  entered  on  the 
prothonotary's  docket  whatsoever,  to  the  said  William  and  James 
McDonald,  their  heirs  and  assigns,  shall  and  will  warrant  and  for 
ever  defend  by  these  presents;  possession  of  the  said  premises  is 
given  to  the  said  William  and  James  McDonald  on  the  day  of  the 
date  of  these  presents." 

The  defendant  then  gave  in  evidence  a  deed  from  Hugh  Mc- 
Donald and  wife  to  Charles  Johnston,  the  plaintiff,  dated  8th  Jan- 
uary 1H2'2,  acknowledged  the  same  day;  recorded  27th  March 
]S^4  ;  consideration  $-49.90,  and  which  was  for  a  part  of  the  land 
included  in  the  levy  and  sheriff's  sale,  given  in  evidence  by  the 
plaintiff. 

John  Wilson,  Esq.,  sworn.  I  drew  the  deed  from  Hugh  Mc- 
Donald to  William  and  James  McDonald;  it  was  acknowledged 
before  me.  At  the  time  the  parties  came  before  me,  McDonald 
said  he  was  become  old ;  he  believed  his  son  John  waa  dead ;  was 
not  able  to  work  the  farm  himself;  and  James  would  not  stay  at 
home  to  work  the  farm  ;  no  one  to  work  it  but  Henry  ;  that 
James  had  come  home  before  and  said  he  had  money  coming  where 
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he  had  been  at  work.  That  he,  II.  McDonald,  was  in  debt  and 
could  not  pay  it — not  able  to  work  the  farm.  Principal  debt  he 
was  afraid  of  was  the  costs  of  a  suit  he  had  lost  in  Westmoreland. 
He  was  afraid  the  judgment  would  be  removed,  and  a  levy  on  this 
land.  James  stated  he  had  money  and  would  pay  off  that  judg- 
ment. Witness  observed  he  had  sold  a  part  to  Charles  Johnson, 
lie  said  he  had,  and  would  make  a  deed  for  it  in  a  few  days,  that 
there  was  to  be  a  settlement  between  him  and  Charles  Johnston. 
Told  me  to  be  careful  not  to  include  Johnston's.  Said  he  ex- 
pected every  debt  he  was  in,  was  on  the  docket,  and  would  all 
come  due  together  against  him.  On  the  3d  of  May  I  was  at  Hugh 
McDonald's.  Hugh  McDonald  did  not  know  his  letters — not  a 
smart  man — was  old.  He  said  he  expected  all  the  debts  were  on 
his  docket  and  he  wished  them  all  to  be  paid.  Charged  me  to  be 
careful  in  what  I  did,  and  not  to  make  him  a  rogue  in  his  old  days, 
as  he  could  not  read  nor  write.  If  there  was  any  blunder  in  draw- 
ing the  deed,  it  was  my  mistake.  He  believed  all  his  debts  were 
on  the  docket,  but  from  his  words  I  knew  it  was  his  intention  that 
all  his  debts  should  be  paid.  A  few  days  after  the  deed  was  drawn 
I  met  Mr.  Johnston  at  the  recorder's  office — he  was  there  about 
the  recording  of  his  deed.  He  explained  to  me  that  I  had  in- 
cluded in  the  deed  that  property  that  Mr.  McDonald  had  sold  to 
him.  I  told  him  it  was  my  mistake.  Johnston  asked  me  if  it  was 
McDonald's  intention  to  cheat  him  out  of  the  money  he  owed  him. 
I  told  him  not,  that  it  was  the  old  man's  intention  to  pay  all  his 
debts.  William  Johnston  is  the  son  of  Charles,  so  is  James ;  and 
William  Morrow  is  married  to  his  sister.  On  the  13th  June  1827, 
had  conversation  with  Charles  Johnston  at  William  Johnston's.  1 
then  understood  from  them  that  the  deed  to  Charles  Johnston  was 
made  after  the  deed  to  William  and  James  McDonald.  William 
said  that  his  father  would  not  have  bought  Ilarvy's  place.  John- 
ston lived  near  to  Harvy ;  not  more  than  between  a  mile  and  half 
a  mile.  At  the  time  of  the  deed  James  said  he  had  money  coming 
to  him  from  some  turnpike  company ;  they  were  to  go  on  paying 
the  debts.  The  reason  I  did  not  insert  the  time  of  the  payment, 
was,  that  the  boys  mentioned  that  they  had  money  coming  to  them 
and  would  go  on  and  pay  the  debts.  It  was  the  first  deed  I  ever 
drew.  Old  McDonald  was  as  honest  a  man  as  ever  lived,  After 
the  deed  I  saw  Mr.  Foster's  receipt  for  $100  in  the  hands  of 
William  and  James  McDonald.  They  paid  me  a  note  which  I  had 
against  the  old  man. 

L.  Stewart,  Esq.,  sworn.  Mr.  Pentland,  attorney  of  Charles 
Johnston,  gave  me  the  levy  and  insisted  upon  my  inserting  the 
courses  and  distances. 

William  Linnard,  sworn.  I  recollect  the  sale  to  Harvy,  in 
August  or  September  1824.  Survey  was  made  and  he  took  pos- 
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session.  Johnston  know  of  Harvy's  purchase.  Harvy  went  on 
immediately  with  building  and  other  improvements.  Knew  old 
Hugh  McDonald  for  thirty  years;  he  was  an  honest,  upright  man. 
Johnston  told  me  he  did  not  deny  that  he  knew  of  Harvy's  going 
into  possession.  Heard  Hugh  McDonald  say  that  he  was  in  debt 
and  intended  to  pay  all  his  debts.  Heard  him  say  that  he  had 
dealings  with  Johnston ;  that  he  had  sold  him  land,  and  had  given 
him  cows  and  money,  but  could  get  no  settlement.  Land  at  the 
least  worth  $10  an  acre. 

William  Morrow,  sworn.  Is  one  of  the  subscribing  witnesses  to 
the  deed  from  McDonald  to  Johnston.  It  was  executed  and 
acknowledged  in  1824.  It  was  acknowledged  before  a  son  of 
Charles  Johnston.  Can't  tell  how  deed  and  acknowledgment  came 
to  be  dated  in  1822. 

Points  submitted  by  defendant's  counsel. 

1.  The  tcstatum  ji.  fa.  from  Westmoreland  county  was  illegal 
and  not  a  valid  foundation  of  a  sheriff's  sale  and  deed  to  the  plain- 
tiff in  that  writ. 

2.  The  sheriff  advertised  the  sale  of  this  property  to  take  place 
on  the  21st  May  1825.     He  stated   in   his  examinations,   that  he 
had  not  advertised  for  sale  on  any  other  day.     The  sale  therefore 
to  the  plaintiff  in  the  execution,  on  the  21st  March,  was  void. 

3.  If  the  jury  believe  that  Charles  Johnston  knew  of  the  sale  to 
Harvy,  he  was  bound  in  equity  to  confine  his  levy,  in  the  first'in- 
stance,  to  that  part  of  the  tract  which  remained  unsold. 

4.  If  the  jury  believe  the  testimony  of  John  Wilson,  Esq.,  and 
William  Linnard,  the  conveyance  of  Hugh  McDonald  to  his  sons 
was  not  fraudulent.     But  if  the  deed  were  fraudulent,  in  the  con- 
struction of  law,  the  conveyance  to  Harvy  for  a  valuable  considera- 
tion which  was  paid  was  valid. 

5.  The  conveyance  by  Hugh  McDonald  to  his  sons,  vested  tho 
property  in  them,  as  trustees  for  the  benefit  of  creditors  ;  and  by 
that  deed  the  creditors  were  first  to  be  paid.     The  reservation  to 
McDonald   and  his  family  did  not  interfere  with   the  rights  of 
creditors,    who    were   to    be   first  paid.     If  this   transaction   was 
morally  fair  and  honest  it  is  valid. 

0.  If  Charles  Johnston  be  justly  chargeable  with  fraud  or  im- 
position in  his  acts  or  proceedings  in  relation  to  this  property,  his 
heirs  cannot  recover.  The  fraud  of  Charles  Johnston  is  to  be 
inferred  from  the  facts  appearing  upon  the  record  from  Greens- 
burg,  in  the  ante-dating  of  his  deed  from  McDonald  and  wife — in 
procuring  assignment  of  the  judgments — in  the  fact  that  no  money 
was  paid  at  the  date  of  the  deed  from  McDonald  ;  in  the  haste 
of  his  legal  proceedings  against  the  property;  directing  the  levy 
including  his  own  land,  and  that  of  defendant  in  the  sale  of  21st 
March  1825. 
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To  which  the  court  in  substance  answered : 

1.  The  testatum  Ji.  fa.  from  Westmoreland  county,  although  not 
as  correct  as  it  might  have  been,  cannot  be  now  set  aside,  nor  over- 
hauled collaterally,  and  must,  therefore,  be  taken  to  be  a  valid  foun- 
dation of  a  sheriff's  sale  and  deed  made  in  pursuance  of  it. 

2.  If  the  insertion  of  the  21st  of  March  1825,  in  the  sheriffs 
deed  to  Johnston,  is  in  the  opinion  of  the  jury  a  mistake,  and  if 
this  be  proved  to  their  satisfaction,  it  will  not  affect  the  purchaser's 
title.     The  defendant,  McDonald,  would  have  taken  advantage  of 
any  error,  by  an  application  to  the  Court  of  Common  Pleas  before 
the  deed  was  acknowledged.     No  such  application  appears  to  have 
been  made,  but  instead  of  that,  it  appears  that,  on  the  17th  of 
November  1825,  Hugh  McDonald,  by  his  attorney,  John  McDon- 
ald, received  the  balance  of  the  purchase-money,  3-132.15,  from  the 
sheriff.     How  far  he  thereby  ratified  the  sale,  and  the  proceedings 
before  and  after  it,  is  submitted  for  your  consideration.     In  the 
opinion  of  the  court,  it  is  a  ratification  of  the  same.     The  errors, 
if  there  be  any  in  the  proceedings,  cannot  now  be  inquired  into 
collaterally  in  this  action. 

3.  If  the  jury  believe  that  Charles  Johnston  knew  of  the  sale  to 
Harvy,  equity  would  have  confined  him  in  the  first  place,  to  a  levy 
on  that  part  of  the  tract  of  land  which  remained  unsold,  particu 
larly  so,  if  the  jury  believe  that  Harvy  paid  $200  for  his  land,  and 
that  this  sum  was  appropriated  to  discharge  the  debts  of  Hugh  Me 
Donald.     But  that  it  was  so  appropriated,  strong  and  conclusive 
evidence  is  necessary,  and  must  appear  to  the  satisfaction  of  the 
jury,  before  it  can  avail  the  defendant. 

4.  The  jury  must  decide  what  effect  the  evidence  of  Wilson  and 
Linnard  ought  to  have  as  to  the  deed.     In  the  opinion  of  the  court, 
the  deed   from  the  father  to  the  sons  is  fraudulent  as  to  creditors 
on  its  face ;  the  deed  from  the  sons  to   Harvy  is  tainted  with  th« 
same  fraud.     The  deed  as  between  the  parties  to  it,  is  good  and 
valid. 

5.  A  voluntary,  and  on  the  face  of  it,  a  fraudulent  conveyance, 
by  one  in  failing  circumstances,  to  his  sons,  is  void  as  to  creditors ; 
and  the  property  conveyed  is  by  law  considered  a  fund  for  all  cred- 
itors ;  and  if  the  conveyance  does  not  provide  a  mode,  or  state  when 
creditors  are  to  be  paid,  the  grantees  cannot  be  considered  as  trus- 
tees  for  the  creditors,  although   it  does  state  that  they  aie  first 
to  be  paid.     If  the  evidence  satisfy  the  jury  that  the  deed  was  to 
save  the  property,  or  in  other  words  to  delay  and  hinder  creditors, 
it  is  as  to  them  fraudulent  and  void.     In  a  case  like  the  present,  the 
law  cannot  and  will  not  consider  the  transaction  morally  fair  and 
honest,  and,  at  the  same  time,  legally  fraudulent  and  void ;  it  knows 
of  no  such  distinction. 
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6.  The  court  do  not  think  that  Charles  Johnston  can  be  justly 
charged  with  fraud  or  imposition,  in  relation  to  this  property,  for 
the  reasons  mentioned  in  the  sixth  point;  and  that  his  heirs  on  that 
ground  would  not  be  prevented  from  recovering. 

The  jury  having  rendered  a  verdict  for  the  plaintiff,  the  defend- 
ant moved  for  a  new  trial  and  assigned  the  following  reasons  : 

1.  The  court  erred  in  admitting  to  be  read,  in  evidence,  the  fi. 
fa.,  testatum  fi.  fa.  and  venditioni  exponas  from  the  Court  of  Com- 
mon Pleas  of  Westmoreland  county,  and  also  in  admitting  the  sher- 
iff's deed  to  be  read  in  evidence. 

2.  The  court  erred  in  charging  the  jury,  that  the  testatum  fi. 
/a.,  issued  from  the  Court  of   Common  Pleas  of  Westmoreland 
county,  was  a  valid  foundation  of   the  sheriff's  sale   to  Charles 
Johnston. 

3.  In  leaving  it  to  the  jury  to  decide  whether  the  insertion  of 
the  21st  March,  as  the  date  of  the  sheriff's  sale,  recited  in  his  deed 
and  return,  to   the  writ  of  venditioni  exponas,  was  a  mistake,  no 
mistake  being  proved,  or  attempted  to  be  proved  by  plaintiff;  and 
in  saying  that  the  receipt  of  the  balance  of  money  arising  from  the 
sheriffs  sale,  by  Hugh  McDonald,  was  a  ratification  of  all  the  pro- 
ceedings, &c. 

4.  In  charging  the  jury  that  the  payment  of  the  money  ($200 
received  from  Harvy  by  William  and  J.  McDonald)  to  the  creditors 
of  Hugh  McDonald,  Sr.,  ought  to  be  proved  by  stronger  and  more 
conclusive  evidence  than  any  other  facts.     This  is  the  plain  import 
of  the  charge. 

o.  The  court  did  not  answer  the  fourth  point  submitted  ;  nor 
state  the  legal  effect  of  the  testimony  of  Wilson  and  Linnard  as 
requested. 

G.  In  excluding  from  the  jury  the  inference  of  fraud  and  impo- 
sition deducible  from  the  facts  referred  to  in  the  sixth  point. 

The  motion  was  overruled,  and  judgment  entered  on  the  verdict ; 
from  which  the  defendant  appealed. 

Burke,  for  appellant. 

The  defendant  claims  the  premises  in  controversy  by  virtue  of 
a  sale,  by  the  sheriff  of  Allegheny  county,  under  a  testatum  vendi- 
tioni  expona*,  issued  in  a  case  wherein  he  was  plaintiff,  against  Hugh 
McDonald.  It  is  contended  by  us  that  all  the  proceedings,  subse- 
quent to  the  judgment,  are  grossly  irregular ;  that  they  are  not 
merely  voidable,  but  abselutely  void.  Under  these  proceedings  it 
is  conceived,  a  stranger  could  take  no  title,  but  the  sheriff's  vendee, 
being  the  plaintiff  in  the  execution,  is  affected  with  notice  of  these 
irregularities,  and  against  him,  they  certainly  may  be  taken  advan- 
tage of,  by  a  person  standing  in  the  situation  of  the  defendant, 
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who  claims  the  premises  by  virtue  of  a  deed  to  the  date  of  the 
plaintiff's  judgment.  The  ninth  section  of  the  Act  entitled  u  An 
Act  for  taking  lands  in  execution  for  the  payment  of  debts,"  Purd. 
Dig.  267,  provides,  that  if  a  judgment,  which  shall  wan-ant  the 
awarding  of  the  writ  of  execution,  whereupon  any  land,  &c.,  shall 
be  sold,  shall  afterwards  be  reversed  for  error,  the  lands  shall  riot 
be  restored,  but  restitution  of  the  money  only  shall  be  made.  The 
provisions  of  this  act  are  clearly  just.  The  judgment  is  the  act 
of  the  court,  and  the  purchaser  at  sheriff's  sale  should  not  be 
affected  by  its  subsequent  reversal ;  perhaps,  even  the  plaintiff  in  the 
execution,  relying  upon  the  judgment  of  the  court,  and  becoming 
the  purchaser,  ought  not,  under  our  Act  of  Assembly,  to  have  the 
sale  avoided,  by  the  reversal  of  the  judgment ;  and  so  is  the  case  of 
Arnold  v.  Gorr,  1  Rawle  223.  But  the  irregularities  in  this  case 
of  which  we  complain  are  subsequent  to  the  judgment ;  they  are 
the  plaintiff's  own  proceedings ;  and  he  being  the  purchaser, 
against  him  they  may  be  taken  advantage  of.  This  is  well  settled. 
Goodyer  v  Junce,  Yelv.  179 ;  Samms's  Lessee  v.  Alexander,  3 
Yeates  268 ;  Hester  v.  Fortner,  2  Binn.  40 ;  opinion  of  Judge 
Yeates  in  page  46,  46  ;  Snyder's  Lessee  v.  Snyder,  6  Binn.  483, 
499;  McPherson  v.  Cunliff,  11  S.  &  K.  435,  436. 

But  it  will  be  said  that  these  proceedings  cannot  be  inquired 
into  collaterally.  If  McDonald  himself  were  the  defendant  in  this 
ejectment,  the  circumstances  of  the  case  might  prevent  him  from 
now  objecting  to  the  proceedings ;  he  might  have  been  heard  when 
the  deed  was  offered  for  acknowledgment.  But  Harvy  stands  in  a 
very  different  situation ;  and  he  is  certainly  entitled  to  see  that 
there  was  a  good  authority  for  the  sale.  4  Wheat.  503-6  ;  14  S. 
&  R.  181-4. 

In  this  case  the  plaintiff  obtained  a  judgment  before  a  justice, 
on  the  30th  September  1824.  He  entered  it  up  as  a  lien  on  the 
1st  January  1825.  He  issued  a  ji.  fa.  to  November  term  1824, 
tested  4th  September  1824.  There  was  no  judgment  to  warrant 
this  writ.  It  is  therefore  a  nullity,  and  furnished  no  valid  founda- 
tion for  a  testatum.  The  testatum  Ji.  fa.  was  issued  to  the  Febru- 
ary term  1825,  tested  4th  December  1824,  and  filed  in  the  pro- 
thonotary's  office  of  Allegheny  county,  on  the  6th  January  1S25. 
Even  if  the^.  fa.  were  regular,  the  test.  ji.  fa.  cannot  be  supported. 
The  case  of  Lesher  v.  Gehr,  1  Dall.  330,  has  settled  the  law,  that 
a  term  must  intervene  after  the  return  of  a  Ji.  fa.  before  a  test.  1i. 
fa.  can  issue. 

The  vend.  exp.  was  issued  on  the  7th  of  April  1825.  The 
sheriff  returned  a  sale  made  on  the  21st  of  March  1825.  The 
sheriff's  deed  bears  date  the  same  day,  and  recites  a  sale  made  on 
the  same  day.  The  sale  was  therefore  made  without  a  vend.  exp. 
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If  th  3  proceeding  can  be  sustained,  the  authority  of  a  number  of 
cases  will  be  subverted.  It  is  settled  that  in  ejectment  the  sheriff's 
vendee,  before  he  offers  his  deed  in  evidence,  must  show  a  judgment 
and  regular  proceedings  under  it.  The  deed  is  not  even  prima  facie 
evidence  that  the  proper  steps  were  pursued  to  justify  the  sale. 
4  Wheat.  77  ;  3  Wash.  C.  C.  R.  546,  550 ;  2  Binn.  270 ;  2  Yeates 
86 ;  1  Peters's  C.  C.  R.  64;  5  S.  &  R.  332  ;  9  Id.  212,  221 ;  2 
Id.  53 ;  6  Id.  457 ;  Id.  173  ;  1  Yeates  195 ;  1  S.  &  R.  92. 

If  we  are  right  in  the  foregoing  positions,  the  plaintiff  must 
fail  ;  and  the  remaining  points  need  not  be  laboriously  examined. 
The  judge,  however,  clearly  erred  in  charging  the  jury  that  the 
deed  from  Hugh  McDonald  to  W.  &  J.  McDonald,  under  whom 
the  defendant  claims,  was  fraudulent.  As  explained  by  the  testi- 
mony of  the  scrivener,  it  was  clearly  not  fraudulent.  The  inten- 
tion of  the  grantor  was  to  appropriate  his  property,  in  the  first  in- 
stance, to  his  creditors.  The  grantees  were  trustees  for  that  pur- 
pose, and  the  mere  circumstance  of  a  reservation  for  the  benefit  of 
the  grantor,  after  the  payment  of  creditors,  does  not  render  the 
deed  fraudulent.  5  Cowen  447 ;  12  S.  &  R.  448;  5  Conn.  140; 
7  Pickering,  10. 

Mr.  Burke  also  insisted  upon  the  sufficiency  of  the  other  reasons 
assigned  for  a  new  trial. 

Selden  and  Pentland  for  appellee,  a  part,  only,  of  whose  argu- 
ment, the  reporter  heard. — Admitting  the/,  fa.  to  have  been  irre- 
gular and  erroneous,  yet  it  is  not  void,  but  only  voidable ;  and 
cannot  be  taken  advantage  of  collaterally,  in  this  action.  In  an 
action  of  trespass  against  the  sheriff  he  would  be  justified  by  this 
execution  ;  and  if  so,  the  title  under  it  would  be  good.  1  Ves.  195. 
The  party  may,  upon  the  reversal  of  the  execution,  or  judgment, 
be  entitled  to  his  money,  but  the  title  of  the  vendee,  whether  he  be 
plaintiff  or  not,  is  good.  Yelverton  179 ;  8  Coke  192.  The 
irregularity  of  afi.fa.  returned  nulla  bona,  does  not  vitiate  a  pro- 
ceeding upon  a  test.  fi.  fa.,  grounded  upon  it.  Cochran  v.  Cummin, 
4  Yeates  136  ;  8  Mod.  282 ;  20  Vin.  261.  A  sale  without  a 
rend,  expos,  is  good.  Willing  v.  Brown,  6  S.  &  R.  458. 

TV.  Forward,  for  appellant,  in  reply. 

If  there  was  a  mistake  in  the  advertisement,  or  in  the  recital  in 
the  deed,  of  the  time  of  sale,  it  should  have  been  explained  by 
evidence ;  but  on  the  contrary,  the  facts  of  the  date  of  the  adver- 
tisement, and  the  return  of  a  sale,  made  on  the  21st  March,  were 
positively  proved.  Can  the  jury  presume  mistake  ?  Certainly 
not.  Can  the  jury  find  that  the  evidence  given  by  the  plaintiff 
himself  is  false  ? 
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It  was  fully  proved  that  the  deed  was  made  for  the  purpose  of 
paying  all  the  debts  of  the  grantor ;  although  by  the  mistake  of 
the  scrivener  it  was  not  so  stated  in  the  deed ;  and  it  was  also 
proved  that  Johnston  knew  this.  After  this  proof,  the  judge  said 
that  "  the  deed  was  fraudulent  upon  its  face."  The  transfer  of  pro- 
perty for  the  payment  of  debts,  is  a  lawful  transaction,  and  always 
has  been  recognised  by  our  courts.  The  time  for  the  payment  of 
the  debts  is  never  mentioned  in  the  deed.  There  is  no  set  form 
of  words  necessary  in  order  to  raise  a  trust ;  and  would  not  a 
Court  of  Chancery  raise  the  relation  of  trustee  to  the  creditors, 
under  the  parol  evidence  which  was  given  in  this  cause  ?  It  was  a 
contract  to  raise  a  trust,  and  the  fund  was  ample  for  the  pur- 
pose. 

Johnston  practised  a  fraud  on  the  law,  by  taking  out  an  execu- 
tion before  he  obtained  his  judgment,  for  the  purpose  of  defeating 
an  honest  trust.  The  deed  from  McDonald  to  him,  and  the  ac- 
knowledgment before  his  own  son  were  antedated ;  he  purchased 
up  judgments  to  prevent  competition  in  the  sale;  he  included  his 
own  land  in  the  levy ;  he  entered  satisfaction  upon  several  judg- 
ments, which,  there  is  a  strong  probability,  were  paid  by  Harvy ; 
there  was  indeed  a  tissue  of  error  and  management  on  the  part  of 
Johnston,  from  the  beginning  to  the  end  ;  why  should  the  court 
withdraw  these  facts*  from  the  jury  ? 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Doubtless  the  want  of  a  sufficient  interval  be- 
tween the  transcript  and  the  testatum  was  an  irregularity  ;  and 
perhaps,  the  question  is,  whether  the  acceptance  of  the  residue  of 
the  purchase- money  by  the  debtor,  as  whose  estate  the  land  was  sold, 
operates  as  a  confirmation  of  the  sale  against  one  who  claims  under 
him,  and  through  a  fraudulent  conveyance. 

A  transaction  more  palpably  fraudulent  than  this  conveyance 
can  hardly  be  imagined.  A  father,  on  the  verge  of  insolvency, 
conveys  to  his  sons,  in  consideration  of  an  agreement  to  pay  off  cer- 
tain judgments,  which  he  seems  to  think  may  be  encumbrances,  as 
well  as  the  residue  of  the  purchase-money,  to  the  state;  and  to 
maintain  him  and  his  wife  while  they  live,  and  the  rest  of  the  family 
till  they  are  able  to  maintain  themselves.  Is  not  that,  in  principle, 
the  case  of  McAllister  v.  Marshall,  1>  Binn.  388,  in  which  a  tacit 
agreement  to  vest  a  part  of  the  property  in  trustees,  for  the  benefit 
of  the  family,  avoided  the  conveyance  as  to  creditors  who  had  not 
assented  to  the  arrangement.  The  stat.  13  Eliz.,  which  professes 
to  avoid  conveyances,  "  with  intent  to  delay,  hinder  or  defraud 
creditors,'  would  be  of  little  use,  if  a  debtor  might  put  his  estate 
beyond  the  reach  of  his  creditors,  and  still  get  a  living  from  it. 
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The  ordinary  consideration  for  an  estate  may  be  subjected  to  exe- 
cution,  specifically,  or  wrested  from  the  debtor's  grasp  by  execution 
of  his  body  :  but  the  reservation  of  a  living  is  too  inseparable  from 
his  person,  and  too  indefinite  to  be  made  liable  to  satisfaction  in 
either  of  these  ways,  or  to  pass  by  an  assignment  under  the  insol- 
vent laws.  In  Russel  v.  Hammond,  1  Atk.  13,  where  the  debtor 
took  back  an  annuity  to  the  value  of  the  property  comprised  in  the 
settlement,  the  creditors  were  relieved,  because  that  was  said  to  be 
equivalent  to  retention  of  possession.  That  was  a  settlement  of 
personal  estate  ;  but  in  the  construction  of  the  statute,  no  other 
difference,  that  I  can  perceive,  has  been  made  in  respect  of  the  spe- 
cies, than  to  require  that  a  conveyance  of  chattels  be  accompanied 
with  actual  possession.  In  Adlum  v.  Yard,  1  Rawle  163,  a  con- 
veyance in  trust  for  payment  of  debts  was  unanimously  held  to  be 
in  delay  of  creditors,  because  the  trustees  were  restrained  from 
selling  the  trust  estate  for  three  years.  And  on  the  authority  of 
that  case,  I  thought  myself  justified  in  ruling,  at  the  circuit,  that 
a  conveyance  to  sons,  who  were  to  pay  nothing  but  the  interest  of 
the  purchase-money  during  their  father's  life,  could  not  be  sus- 
tained. 

Is  the  defendant,  then,  to  be  affected  by  notice  of  the  fraud  ? 
He  is  a  purchaser  from  the  sons,  and  as  the  fraudulent  conveyance 
is  a  link  in  his  title,  he  is  to  be  affected  by  whatever  appears  from 
the  terms  of  it.  But  it  is  not  enough  that  it  would  be  fraudulent 
against  creditors,  without  bringing  home  to  him  notice  that  there 
were  creditors  to  be  defrauded.  In  the  absence  of  that  fact,  the 
conveyance  to  the  sons  would  be  good,  and  his  purchase  from  them 
unexceptionable.  These  is,  however,  enough  on  the  face  of  the 
deed  to  have  induced  a  violent  presumption  of  the  existence  of 
creditors  who  might  not  be  paid.  The  trust  was  to  pay  judgments 
which  should  be  entered  up  at  the  date  of  the  conveyance;  and 
by  the  grantor's  implied  admission,  there  might  or  might  not, 
according  to  circumstances,  be  creditors  who  had  not  obtained 
judgments,  and  who  would  be  defrauded  unless  they  could  have 
recourse  to  the  Land.  The  grant  was  in  consideration  of  payment 
by  the  sons  of  "•  all  judgments  that  are  NOW  entered  against  a  cer- 
tain tract  of  land,  &c.,  on  the  prothonotary's  docket  at  Greensburg, 
or  on  the  prothonotary's  docket  in  Pittsburgh,  or  that  are  now  AT 
THIS  TIME  entered  on  both  dockets."  Why  now  at  this  time, 
unless  others  were  expected  ?  The  object  was,  manifestly,  to  put 
the  estate  into  the  hands  of  the  sons,  with  no  other  burden  than 
what  the  law  has  already  imposed  on  it.  If  then  it  appeared  even 
probable  that  there  were  debts  unprovided  for,  was  that  not  enough 
to  put  a  cautious  and  conscientious  man  on  inquiry?  To  purchase 
with  even  a  suspicion  of  the  fact,  was  unconscionable.  Doubt 
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should  have  been  resolved  into  certainty  ;  and  for  want  of  this,  the 
defendant  having  had  the  means  of  information  in  his  power,  must 
stand  by  the  title  of  those  from  whom  he  purchased. 

Putting  his  supposed  equity  out  of  the  way,  then,  what  is  there 
to  hinder  the  debtor  from  confirming  the  sale  ?  "  A  fraudulent 
conveyance,"  say.s  Chief  Justice  Kent,  4  Johns.  598,  "is  NO  con- 
veyance against  the  interests  intended  to  be  defrauded."  As  owner 
of  the  land,  so  far  as  to  subject  it  to  satisfaction  of  his  debts,  the 
debtor  is  certainly  competent  to  dispense  with  a  fieri  facias  or  an 
inquisition  beforehand ;  and  why  may  he  not  produce  the  same 
effect  by  confirmation  subsequently  ?  The  conveyance  is  doubtless 
good  between  the  parties  to  it,  and  the  purposes  of  satisfaction 
being  answered,  the  residue  belongs  to  the  grantee ;  hence  the 
difficulty  is  in  conceiving  how  the  debtor  can  confirm  the  sale  by 
receiving  what  does  not  belong  to  him.  The  solution  is  that  as  re- 
gards the  creditor,  the  party  on  the  record  is  the  owner  of  every- 
thing, and  that  the  confirmation  operates  not  on  the  grantee's  right 
to  the  residue,  but  on  the  debtor's  title  to  the  land ;  and  it  may 
consequently  consist  of  any  act  which  sufficiently  evinces  his  assent 
to  the  proceedings.  The  creditor  has  nothing  to  do  with  the 
grantee  who  is  without  day ;  and  although  the  court  would  not 
wantonly  see  his  interest  sacrificed  by  collusion,  its  interference  in 
his  behalf  would  be  more  of  grace  than  of  right.  He  certainly 
would  not  be  suffered  to  interfere  before  the  acknowledgment  of 
the  sheriffs  deed  on  the  ground  of  mere  informality.  An  objection 
strictly  technical  may  be  waived  by  the  party  on  the  record,  who 
is  the  only  person  that  the  creditor  is  bound  to  know.  If  the 
estate  is  divested  as  to  him,  it  is  also  divested  as  to  one  who  stands 
in  the  place  of  his  fraudulent  grantee,  who  unlike  the  alienee  of 
land  bound  by  a  judgment,  is  not  entitled  to  a  day  in  court  on  a 
scire  facias.  A  fraudulent  conveyance  raises  no  equity  to  cast  on 
the  creditor  the  burden  of  seeing  to  the  application  of  the  surplus 
purchase-money,  between  the  grantor  and  the  grantee.  Had  the 
defendant  here  preferred  his  claim  in  season,  he  would  have  had 
leave  to  take  it  out  of  court,  and  that  would  clearly  have  been  a 
confirmation ;  having  omitted  to  do  so,  his  remedy  is  against  the 
original  grantor  who  received  it,  and  who  was  competent,  by  an  ex- 
pression of  assent,  to  ratify  all  that  had  been  done.  It  seems, 
therefore,  the  verdict  passed  rightly  for  the  plaintiff. 

HUSTON,  J.,  and  Ross,  J.,  dissented. 

Judgment  affirmed. 

Referred  to.  3  P.  &  W.  94  :  6  W.  A  S.  311 ;  4  Barr  449  ;  1  II.  5SS  ;  4  Id. 
49S  :  6  Wr.  33X  ;  7  Norris  222. 
Distinguished,  3  C.  150. 
Followed,  3  P.  &  W,  91 ;  7  II.  252 ;  2  Gr.  449,  450 ;  s.  c.  2  Phila.  124. 
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J.  T.  died  in  1816,  indebted  to  C.  T.  and  J.  E.,  secured  by  specialty,  each 
obtained  a  judgment  against  the  estate  of  J.  T.,  in  1820;  the  judgment  of  C. 
T.  was  revived  by  scire  facias,  executions  issued  thereon  and  in  1828  the  real 
estate  of  J.  T.  was  sold  by  the  sheriff.  The  judgment  of  J.  E.  was  revived 
by  scire  facias,  issued  in  1826:  Held,  that  each  of  these  judgments  was 
entitled  to  a  pro  rata  share  of  the  proceeds  of  sale,  which  was  insufficient  to 
pay  both. 

The  debts  of  a  deceased  person  remain  a  lien  upon  his  real  estate  for 
seven1  years,  and  if  a  suit  for  the  recovery  thereof  is  commenced  immediately 
before  the  seven  years  expire,  the  lien  is  thereby  continued  for  five  years 
longer. 

WRIT  of  error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  amicable  action,  in  which  the  administrators  of 
Samuel  and  Caleb  Trevor  were  defendants,  and  the  executors 
of  Joseph  Ellenberger.  were  plaintiffs.  The  following  statement  of 
facts  was  agreed  upon  by  the  parties,  and  considered  in  the  nature 
of  a  special  verdict ;  upon  which  the  court  below  (Baird,  president,) 
rendered  a  judgment  for  the  plaintiffs. 

John  Tillard  died  in  1816,  indebted  to  the  estate  of  Samuel  and 
Caleb  Trevor,  by  specialty,  on  which  judgment  was  obtained  on 
the  7th  day  of  April  1820.  before  a  justice  of  the  peace,  for  the 
sum  of  $129.82,  a  transcript  of  which  judgment  was  filed  with  the 
prothonotary  of  the  Court  of  Common  Pleas  of  Fayette  county, 
and  entered  on  the  docket  on  the  8th  day  of  April  1820.  A 
scire  facias  issued  on  the  said  judgment  thus  entered,  from  the 
said  court,  on  the  31st  day  of  July  1822,  and  the  judgment  was 
revived  on  the  22d  day  of  August  1822,  on  which  a  scire  facias 
issued  to  October  term  1822,  and  an  alias  scire  facias  to  January 
term  1823.  The  real  estate  of  John  Tillard,  deceased,  was  levied 
on  and  condemned,  and  an  alias  venditioni  exponas  to  June  term 
1828,  was  issued,  by  virtue  of  which  the  real  estate  was  sold, 
andthc  money  brought  into  court.  John  Tillard  also  died  in- 
debted by  specialty  to  Christian  and  Christina  Reist,  executors  of 
Joseph  Ellenberger,  who  on  the  llth  day  of  April  1820,  obtained 
five  several  judgments,  before  a  justice  of  the  peace,  on  five 
several  notes  under  seal ;  one  thereof  for  the  sum  of  $32.50,  one 
other  for  $59.06J,  one  other  for  $56.06£,  one  other  for 

1  Now  five  years,  Act  24  February  1834,  {  24  P.  L.  77. 
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one  other  for  $24.03,  and  transcripts  thereof  were  filed  in  like 
manner  as  aforesaid  on  the  21st  April  1820.  On  these  several 
judgments,  scire  facias  to  revive  the  same  were  issued,  on  the  17th 
day  of  March  1826,  and  the  judgment  revived  at  June  term  1828. 
If  the  court  should  be  of  opinion  that  the  judgments  of  the  plain- 
tiffs or  the  debts  founded  on  the  specialties  aforesaid,  were  subsist- 
ing liens  on  the  real  estate  sold  as  aforesaid,  and  entitled  to  be  paid 
pro  rata  with  the  judgment  of  the  defendant,'  then  judgment  to 
be  given  for  the  plaintiffs.  But  should  it  be  of  the  opinion  that 
the  judgment  for  the  defendant  is  entitled  to  a  preference,  and 
that  the  moneys  made  by  the  sale  aforesaid  ought  to  be  appro- 
priated to  his  claim,  then  judgment  shall  be  entered  for  the  de- 
fendant. 

The  estate  of  the  said  John  Tillard,  deceased,  is  insufficient  to 
pay  the  debts  against  it. 

Dawson,  for  plaintiff  in  error,  contended  that  a  judgment  ob- 
tained against  the  estate  of  a  deceased  person  must  be  revived 
within  five  years  in  order  to  preserve  its  lien  :  Fryhoffer  v.  Busbv, 
17  S.  &  R.  121 ;  Purd.  Dig.  533. 

Kennedy,  for  defendant  in  error. 

The  grade  of  the  debts  against  the  estate  of  a  deceased  person 
are  fixed  at  the  time  of  his  death,  and  cannot  be  changed  by  the 
subsequent  acts  of  the  creditor.  These  contending  claims  were  of 
equal  grade,  and  so  they  must  remain. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — At  the  time  of  the  death  of  John  Tillard,  the  debts 
against  his  estate  were  of  equal  grade,  and  unless  something  has 
occurred  since,  the  plaintiffs  and  defendant  are  still  entitled,  in  the 
order  of  payment,  to  a  pro  rata  division  of  the  assets.  Before  the 
Act  of  1797,  the  debts  of  a  deceased  person  remained  a  lien,  for  an 
indefinite  length  of  time.  For  remedy  of  this  inconvenience,  the 
legislature  enacted  that  no  such  debts,  except  they  be  secured  by 
mortgage,  judgment  or  recognisance,  or  other  record,  shall  remain 
a  lien  on  lands  and  tenements  longer  than  seven  years,  unless  an 
action  for  the  recovery  thereof  be  commended  and  dull/  prosecuted, 
&c.,  within  the  period  of  seven  years.  The  plaintiffs  and  defend- 
ants duly  prosecuted  their  claims  to  judgment,  within  the  time  pre- 
scribed by  the  act.  In  thai  respect,  therefore,  the  condition  on 
which  the  lien  was  to  remain  longer  than  seven  years,  was  fully 
complied  with.  But  it  is  said,  that  the  executors  of  Ellcnberger, 
having  neglected  to  sue  out  a  scire  facias  within  five  years  after 
judgment,  have  lost  their  lien.  We  are  of  a  different  opinion. 
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There  is  nothing  in  the  Act  of  the  4th  April  1798,  which  warrants 
the  idea,  that  the  legislature  intended  to  interfere  with  the  act  of 
the  preceding  year.  It  relates  to  judgments,  rendered  inter  vivos, 
not  to  judgments  against  deceased  persons,  which  continue  the  lien 
created  by  the  death  of  the  intestate ;  and  are  governed  by  the 
directions  of  the  Act  of  the  4th  April  1797.  The  law  to  which  we 
are  referred  in  the  preamble  of  the  Acts  of  1798,  is  the  Statute  of 
Frauds,  of  the  21st  March  1772  :  Welch  v.  Murray,  4  Dall.  320. 
The  mischief  which  it  was  intended  to  remedy  was,  that  after  great 
length  of  time,  purchasers  might  find  it  difficult  to  discover  what 
judgments  were  outstanding,  so  as  to  affect  the  land  they  wished  to 
purchase.  The  lien  extending  to  all  the  lands  of  the  debtor,  no 
person  could  know  what  part  he  might  safely  purchase.  Under  the 
Act  of  1797,  the  judgment  creates  no  new  lien.  The  law  creates 
the  lien  on  the  lands  of  the  decedent  according  to  the  order  of  pay- 
ment, directed  by  the  Act  of  1794.  If  Ellenberger's  executors 
would  have  commenced  no  suit  at  all,  the  lien  would  have  continued 
seven  years  ;  and  if  suit  had  been  brought  immediately  before  the 
expiration  of  the  seven  years,  it  would  have  continued  until  five 
years  after  the  judgment.  It  cannot  be  a  sound  construction  of 
the  act,  which  would  lead  to  the  result,  that  the  greater  the  dili- 
gence of  the  party  in  prosecuting  his  claim  to  judgment,  the  shorter 
the  time  the  lien  continues. 

Judgment  for  the  plaintiffs. 

Referred  to,  5  Wh.  324  ;  4  W.  429  ;  8  Barr  234  ;  2  H.  272 ;  12  C.  21 ;  19 
Smith  299  ;  26  Id.  303. 

Followed  in  Penn  v.  Hamilton,  2  W.  53 ;  Duncan  v.  Clark,  7  Id.  217  ;  2  H 
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McLean  ayainst  Findley. 


IN    ERROR. 


The  presumption  of  satisfaction  which  arises  as  to  a  bond,  conditioned 
for  the  payment  of  money,  after  the  lapse  of  twenty  years,  is  equally  appli- 
cable to  an  administration  bond  :  and  the  proof  of  circumstances  to  prevent 
the  presumption  of  payment  from  beginning  to  run  one  year  after  the  date 
of  the  bond,  rests  with  the  plaintiff. 

The  exhibition  of  an  administration  account  in  the  register's  office,  within 
the  period  of  twenty  years  before  suit  brought,  is  not  such  an  act  on  the  part 
of  the  administrator  as  will  take  the  case  out  of  the  rule. 

There  is  no  general  rule  in  a  case  like  this  by  which  the  force  of  circum- 
stances of  counter-presumption  may  be  safely  determined  ;  and  the  whole 
may  be  properly  left  to  the  jury  as  a  matter  purely  of  fact. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  debt  upon  an  administration  bond,  brought 
to  January  term  1823,  in  the  name  of  Alexander  McLean,  register, 
for  the  use  of  Robert  Jackson  and  Nancy,  his  wife,  who  was  one 
of  the  heirs  of  Daniel  Cannon,  deceased,  against  David  A.  Sherard 
and  John  Junk,  executors  of  James  Findley,  deceased,  who  was 
the  surviving  defendant  of  Agnes  Cannon  and  James  llankin,  who 
were  surviving  obligors  of  John  Cannon  and  Matthew  Wylie,  de- 
ceased. 

The  bond  upon  which  suit  was  brought  was  dated  28th  March 
1707,  and  was  executed  by  Agnes  Cannon,  James  Findley  and 
John  Cannon,  as  principals,  and  administrators  of  Daniel  Cannon, 
deceased,  and  by  James  Rankin  and  Matthew  Wylie,  as  their  sure- 
ties. Penalty  2000Z.,  with  the  condition  prescribed  by  the  Act  of 
Assembly. 

The  breaches  assigned  were  : 

1.  The  defendants  did  not  make  out  and  file  an  inventory,  within 
one  month  from  the  date  of  the  bond. 

2.  The  defendants  did  not  state  and  settle  their  administration 
account  within  one  year  after  the  date  of  the  bond  ;  nor  was  any 
such  thing  done  before  the  9th  September  1805,  when  an  account 
was  filed  in  the  register's  office,  but  never  presented  or  approved  by 
the  Orphans'  Court. 

3.  That  according  to  the  statements  filed  by  the  defendants  in 
the  register's  office  on  the  9th  Dec-ember  1805,  there  was  a  balance 
of  the  personal  estate  of  the  said  Daniel  Cannon,  deceased,  in  their 
hands,  after  payment  of  all  debts  amounting  to  1449/.  5s.  (><?.,  one- 
third  whereof  was  to  be  paid  by  them  to  the  widow  of  said  de- 
ceased, and  the  remaining  two-thirds  to  and  among  the  children. 

2  P.  &  W.— 7 
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being  seven  in  number,  of  said  deceased,  in  equal  portions.  And 
that  the  defendants  had  refused  to  pay  the  said  Robert  Jackson 
and  Nancv,  his  wife,  their  proportional  part,  to  wit,  the  sum  of 
138/. 

1'lea,  payment  with  leave,  &c.     Rep.  Non  solverunt  issue. 

The  court  below  (Baird,  president,)   charged  the  jury   as   fo) 
lows : 

"  The  execution  of  the  bond  here  is  admitted.  Have  its  condi- 
tions been  fulfilled  ?  You  will  observe  that  particular  duties  are 
set  forth,  which,  if  performed,  will  discharge  the  obligation.  Neg- 
ligence or  failure,  however,  incurs  a  forfeiture  of  the  penalty,  which 
will  be  held  as  a  security  for  the  parties  who  may  be  injured.  If 
you  are  satisfied  that  the  bond  was  forfeited  by  a  failure  to  perform 
the  condition,  it  remains  to  consider  certain  legal  principles,  upon 
which  it  is  claimed  that  the  defendant  is  discharged  from  liability 
on  his  bond.  It  is  said  the  Act  of  4th  April  171^7,  fixes  the  lim- 
itation of  seven  years,  within  which  suit  must  be  brought  on  the 
bond.  This,  however,  seems  to  relate  to  the  remedy  of  creditors, 
against  the  sureties  of  administrators.  Such  has  been  the  construc- 
tion of  the  highest  tribunal  of  the  state,  which  can  leave  us  no 
room  for  opinion.  It  is  urged  that  a  presumption  of  payment  arises 
from  lapse  of  time.  A  rule  of  policy  has  become  settled  law,  that 
after  twenty  years,  a  bond  shall  be  considered  paid,  unless  some 
facts  appear  to  repel  the  presumption.  I  see  no  reason  why  the 
same  wise  and  equitable  rule  should  not  be  applied  to  such  an  ob- 
ligation as  the  present.  It  is  taken  for  the  benefit  and  security  of 
individuals,  and  the  same  presumption  ought  to  arise  from  their 
laches,  as  in  the  case  of  private  bonds.  This  bond  was  executed 
in  17t>7,  and  no  proceedings  were  had  upon  it  until  January  term 
1823,  a  period  of  twenty-six  years.  How  is  the  delay  accounted 
for?  Does  it  accord  with  the  known  principles  of  human  nature 
to  sit  quiescent  for  many  years,  and  never  assert  a  right  indis- 
putable ?  In  1805,  John  Cannon,  the  acting  administrator,  files  an 
account  in  the  office  of  the  register,  showing  a  balance  in  his  hands 
of  more  than  1400/.  for  distribution  among  the  heirs.  Does  the 
presumption  arise  that  this  balance  was  paid  to  the  claimants  ?  It 
has  been  said  that  even  a  lapse  of  eighteen  years  will  allow  a  legal 
presumption  of  payment,  where  the  case  presented  circumstances  to 
strengthen  the  presumption  of  fact.  This  period  is  about  eighteen 
years.  Do  the  facts  give  ground  to  believe  that  this  money  was 
paid  ?  Here  is  a  balance  adjudged  by  the  administrator,  and  admit- 
ted to  be  in  his  hands  for  distribution.  Do  you  believe  that  they 
permitted  their  several  shares  to  remain  uncalled  for  ?  Or  do  the 
circumstances  warrant  the  belief,  that  payment  was  made  ?  We 
leave  the  case  on  this  point  to  you.  Are  there  any  circumstances 
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to  repel  the  legal  presumption  of  payment  from  the  lapse  of  time  ? 
If  there  are  none,  the  suit  on  the  bond  ought  to  be  barred.  If, 
however,  the  settlement  in  1805  is  considered  as  impairing  the 
legal  presumption  from  mere  lapse  of  time,  still  if  there  is  prepon- 
derating evidence  of  fact  or  circumstances  to  raise  a  presumption 
of  payment  in  fact,  it  will  strengthen  the  legal  presumption,  and 
the  plaintiff  ought  not  to  recover." 

The  jury  found  a  verdict  for  the  defendant.  The  plaintiff  took 
an  exception  to  the  charge  of  the  court,  and  here  assigned  several 
errors,  embracing  every  part  of  it. 

Kennedy,  for  plaintiff  in  error. 

The  condition  of  the  bond  upon  which  this  suit  is  brought,  differs 
from  the  ordinary  case  of  a  bond  conditioned  for  the  payment  of 
money ;  in  that  case  the  reason  for  the  legal  presumption  is,  that 
the  evidence  of  payment  may  have  been  destroyed  by  the  lapse 
of  time.  But  in  this  case  the  condition  was  for  the  performance  of 
certain  acts,  which,  when  performed,  became  matter  of  record  ; 
such  as  the  filing  of  an  inventory  and  the  settlement  of  an  account. 
The  lapse  of  time  affords  no  presumption  that  such  acts  were  done. 

By  the  settlement  and  filing  of  their  administration  account  in 
1805,  the  administrators  thereby  admitted,  that  up  to  that  period, 
the  condition  of  their  bond  had  not  been  complied  with  ;  and  not 
having  been  complied  with  then,  nor  at  any  time  afterwards,  it  was 
a  breach  well  assigned,  and  sustainable  in  this  action,  brought  m 
December  1822. 

But  the  lapse  of  time  should  not  be  sustained  as  a  defence  in  this 
action,  the  judgment  in  which  would  be  only  cautionary.  If  a 
judgment  is  obtained  by  the  defendants,  in  this  suit,  upon  their 
plea  of  payment,"  it  for  ever  bars  a  recovery  upon  this  bond,  by  any 
one  in  interest,  however  clearly  he  might  be  able  to  remove  such 
presumption  by  proof.  This  defence,  if  available  at  all,  can  only 
be  used  upon  a  scire  facias,  to  be  issued  by  any  one  in  interest. 
Cited,  Commonwealth  v.  Bryan,  8  S.  &  11.  132  ;  Carl  v.  Common- 
wealth, 9  Id.  63  ;  Commonwealth  v.  Shryock,  15  Id.  59. 

Fetterman  and  Dawson,  for  defendant  in  error. 

The  Act  of  Assembly  fixes  the  time  within  which  the  represen- 
tatives of  a  deceased  person  shall  settle  the  estate  of  their  intes- 
tate, and  requires  of  administrators  an  obligation  that  they  will 
file  an  account  of  their  administration  within  one  year.  After  the 
lapse  of  that  time  a  right  of  action  accrues  upon  that  obligation  to 
any  one  who  has  any  interest  in  the  estate.  That  right  accrued 
to  the  present  plaintiff  in  1798  ;  and  if  it  was  not  exercised  for 
twenty-four  years,  every  reason  which  applies  to  the  case  of  a 
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common  bond,  and  bars  a  recovery  upon  it  after  twenty  years, 
applies  with  peculiar  force  to  this.  Cited,  Wilcox  v.  Plummcr,  4 
Peters's  U.  S.  173 ;  Gemberling  v.  Myer,  2  Yeates  344. 

In  addition  to  the  legal  presumption  of  satisfaction,  is  the  fact, 
that  in  1805  the  parties  were  actually  engaged  in  a  settlement,  and 
which  progressed  to  a  statement  by  the  administrator,  of  the 
account.  This  strengthens  the  presumption  of  satisfaction. 

Mr.  Findley,  the  defendant's  intestate,  stands  in  the  nature  of 
a  security,  never  having  received  any  portion  of  the  estate. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  alleged  errors  all  depend  on  the  same  prin- 
ciple. The  administration  bond  was  executed  in  17D7  ;  the  ad- 
ministrators filed  an  account  showing  a  balance  in  1805 ;  and  suit 
was  brought  in  1823  But  the  account  was  never  carried  to  the 
Orphans'  Court  to  be  confirmed  ;  and  thus  there  was  an  interval  of 
twenty-five  years  from  the  execution  of  the  bond,  and  eighteen 
from  the  movement  towards  a  settlement.  The  administrators 
were  bound  to  settle  their  accounts,  and  were  consequently  prima 
facie  liable  to  make  distribution  at  the  expiration  of  a  year ;  so 
that  the  proof  of  circumstances  to  prevent  the  presumption  of 
payment  from  beginning  to  run  at  that  time,  rested  on  the  plaintiffs. 
Was  the  exhibition  of  an  account  in  the  register's  office,  like  pay- 
ment of  interest  on  a  plain  bond,  a  confession  of  the  balance, 
which  rebutted  the  fact  of  payment  at  that  time  ?  And  ought  it 
to  have  been  put  to  the  jury  as  a  matter  of  law  ?  Had  the  balance 
been  decreed,  the  affirmative  might  have  been  more  plausibly 
asserted ;  but  while  the  account  remained  in  fieri,  the  balance  was 
subject  to  be  altered  or  shifted  by  new  credits  or  subsequent 
charges,  and  it  would  therefore  be  dangerous  to  fi'x  the  administra-. 
tors  with  it  as  it  was  exhibited.  Beside,  it  is  not  easy  to  say  why 
they  were  suffered  to  stop  short  of  a  perfect  account,  on  any  other 
supposition  than  that  of  private  satisfaction.  But  I  am  not  pre- 
pared to  say  that  even  a  decree  would  arrest  the  presumption. 
In  adapting  general  rules  to  particular  transactions,  respect  must 
be  had  to  the  nature  of  the  business  and  the  habits  of  the  persons 
engaged  in  it.  Now,  where  the  state  is  notoriously  solvent,  it  is 
an  undoubted  practice  to  make  payments  on  account,  most  of  the 
parties  entitled  being  frequently  paid  off  before  settlement  of 
the  account  which  exhibits  only  the  general  balance,  as  previous 
payments  to  the  distributees  do  not  properly  belong  to  it.  There 
would  therefore  be  the  same  inconvenience  and  danger  of  in- 
justice in  requiring  the  production  of  vouchers  after  a  great  lapse 
of  time,  where  there  has  been  an  intervening  settlement  for 
the  satisfaction  of  those  who  had  got  nothing,  as  if  there  had  been 
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none.  In  actions  on  book  accounts,  the  lapse  of  six  years  is  a 
legal  bar  ;  and  that  the  same  period  is  riot  so  in  regard  to  adminis- 
tration accounts,  is  merely  because  the  balance  is  collaterally  se- 
cured by  a  specialty  ;  and  the  presumption  from  lapse  of  time  ought 
therefore  to  be  taken  as  favorably  for  the  accountant  as  the  circum- 
stances will  bear.  There  is,  then,  perhaps  no  general  rule,  in  a  case 
like  this,  by  which  the  force  of  circumstances  of  counter  presump- 
tion may  be  safely  determined;  and  the  judge  who  tried  the  cause 
very  properly  left  the  effect  of  filing  the  account  to  the  jury  as  a 
matter  purely  of  fact. 

Judgment  affirmed. 

Referred  to,  2  W.  216  ;  2  Gr.  304 ;  21  Smith  121, 
Commented  on,  1  W.  521  (dissenting  opinion);  8  W.  287,  288. 
Followed  in  Commonwealth  v.  Snyder,  12  Smith  153. 


Lynch  against  Dearth. 

J.  sold  a  house  and  lot  to  R.,  by  articles  of  agreement,  and  delivered  the 
possession,  upon  receiving  one-half  of  the  purchase-money.  J.  afterwards 
brought  an  ejectment  to  compel  the  payment  of  the  balance,  and  recovered 
a  judgment,  to  be  released  on  the  payment  of  the  money  within  nine  month*. 

After  the  lapse  of  nine  months,  N.  obtained  a  judgment  against  R.  Sub- 
sequently J.  took  out  a  hab.  far.,  pot.,  which  was  put  into  the  hands  of  the 
sheriff,  when  1).  loaned  to  R.  a  sum  of  money  sufficient  to  pay  J.  J.  then 
delivered  a  deed  to  R.,  which  had  been  previously  executed,  for  the  house 
and  lot,  and  R.  immediately  executed  a  mortgage  to  D.  to  secure  the  money 
so  advanced  by  him.  The  house  and  lot  were  afterwards  sold  upon  the 
mortgage,  for  a  sum  insufficient  to  pay  both  N.'s  judgment  and  D.'s  mort- 
gage. Held,  that  N.'s  judgment  was  entitled  to  priority. 

WRIT  of  error  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  amicable  action  to  try  the  right  to  the  proceeds  of  a 
sale  by  the  sheriff,  in  which  the  plaintiff  in  error  was  the  plaintiff 
below.  The  following  facts  were  agreed  to  by  the  parties,  and  'con- 
sidered in  the  nature  of  a  special  verdict. 

On  the  26th  day  of  September  1815,  John  Johnston  sold  to 
Thomas  Rhoads  a  house  and  lot,  and  a  vacant  lot  in  the  borough 
of  Brownsville,  for  the  consideration  of  $1600,  $800  of  the  pur- 
chase-money, by  the  articles  of  agreement,  were  to  be  paid  on  or 
before  the  1st  of  April  1816,  at  which  time  possession  was  deli- 
vered;  the  residue  in  two  annual  payments  from  the  1st  of  Aprl 
1816.  The  first  payment  was  made  according  to  contract.  On  tl.e 
2d  day  of  November  1819,  Johnston  executed  a  deed  of  convey- 
ance, pursuant  to  the  articles,  and  on  the  10th  day  of  January 
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1820,  the  deed  was  delivered  to  Rhoads,  and  Johnston  received  the 
balance  of  his  purchase-money ;  and  on  the  19th  day  of  January 
1820,  the  deed  was  recorded  in  the  office  for  recording  of  deeds  in 
said  county.  On  the  14th  day  of  December  1819,  Steven  C.  Ste- 
vens, for  the  use  of  James  Noble,  obtained  a  judgment  against  said 
Thomas  Rhoads,  in  the  Court  of  Common  Pleas  of  said  county, 
No.  192,  of  August  term  1818,  for  the  sum  of  $700,  with  interest 
from  the  24th  May  1818,  on  which  an  execution  issued,  a  Ji.  /a., 
No.  53,  of  March  term  1820,  and  the  property  above  specified  was 
levied  on. 

On  the  10th  day  of  January  1820,  George  Dearth  loaned  to 
Thomas  Rhoads  the  sum  of  §1010,  and  at  the  same  time  Rhoads 
executed  to  him  a  deed  for  the  property  above  named ;  but  it  was 
understood  and  agreed  between  Rhoads  and  Dearth,  that  the  deed 
thus  given  was  to  secure  the  payment  to  Dearth  of  the  $1010,  and 
interest,  within  four  months,  and  if  not  paid  at  that  time  Dearth 
was  to  make  his  money  out  of  the  property.  The  money  got  of 
Dearth  was  to  be  paid  to  Johnston.  That  Johnston  and  his  at- 
torney met  Dearth  and  Rhoads  at  Col.  Brashear's,  in  Brownsville, 
on  the  said  10th  January  1820 ;  that  Dearth  gave  the  sheriff  of 
Fayette  county  (who  was  present  there  with  writs  of  habere  facias, 
under  a  proceeding  in  the  Court  of  Common  Pleas  of  Fayette 
county,  by  Johnston  against  John  and  James  Auld  and  William 
Rhoads,  tenants  of  said  Thomas  Rhoads,  to  recover  possession  of 
said  property),  a  check  on  the  bank  of  Brownsville  for  the  sum  of 
31010,  which  was  paid  ;  and  Johnston  received  his  money,  and  the 
sheriff  did  not  give  possession  to  Johnston,  and  no  further  proceed- 
ings were  had  by  the  sheriff  on  the  writ  last  aforesaid.  The  money 
•  was  paid  to  Johnston,  and  the  deed  from  him  to  Rhoads  delivered 
to  R I  mads  ;  and  at  the  same  time  and  place  Rhoads  executed  the 
deed  to  Dearth,  and  delivered  to  Dearth  the  deed  received  from 
Johnston,  and  the  one  executed  by  himself.  Johnston  knew  that 
the  money  he  received  as  the  balance  due  him  on  the  property  sold 
to  Rhoads  was  furnished  by  Dearth  ;  but  Johnston  was  no  party 
to  the  arrangement  between  Dearth  and  Rhoads. 

Johnston  had  refused  to  make  a  deed  to  any  other  person  than 
Thomas  Rhoads ;  was  himself  anxious  to  get  the  property  back 
under  his  proceedings  in  the  Common  Pleas,  before  referred  to ; 
and  was  willing  to  throw  every  difficulty  in  the  way  to  prevent 
Rhoads  from  getting  the  money,  with  which  to  pay  him.  lie 
had  offered,  at  the  time  of  the  trial  of  the  ejectment  between 
Rhoads  and  Johnston,  to  refund  to  Rhoads  the  money  he  had 
received  on  the  article  ;  but  this  Rhoads  declined.  An  amicable 
tcirefaciof,  No.  !•')">,  of  March  term  1822,  by  agreement  between 
Dearth  and  Thomas  Rhoads,  was  entered  and  founded  on  the  deed 
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from  Rhoads  to  Dearth,  which  was  considered  a  mortgage  by  them  ; 
and  a  judgment  confessed  on  the  12th  February  1822,  for  the  sum 
of  $1136.o5,  on  which  a  levari  facias  was  issued  to  October  term 
1822,  No.  143,  and  the  property  aforesaid  was  sold  ;  the  house 
and  lot  to  George  Dearth,  for  $850 ;  the  other  parcel  to  William 
Hogg  for  3^0.  The  sheriff'  executed  a  deed  to  Dearth  for  the 
house  and  lot,  but  received  no  money ;  said  Dearth  claiming  to 
hold  it  on  his  own  claim  against  Rhoads  as  aforesaid  ;  Rhoads 
never  having  repaid  him  the  money.  If,  from  the  foregoing  state- 
ment, the  court  should  be  of  opinion  that  the  plaintiff'  is  entitled 
to  have  judgment  entered  in  his  favor,  then  it  is  to  be  entered,  that 
he  recover  of  the  defendant,  eight  hundred  and  fifty  dollars,  with 
interest  thereon,  from  the  first  day  of  November  1822,  besides 
costs  of  suit,  otherwise  judgment  to  be  entered  for  the  defendant 
generally." 

In  addition  to  the  foregoing  statement,  these  facts,  which  might 
seem  to  be  material,  appeared  from  the  papers  exhibited,  that  in 
the  action  of  ejectment  by  Johnston  against  Rhodes,  to  compel 
the  payment  of  the  balance  of  the  purchase-money,  a  judgment 
was  obtained  by  the  plaintiff",  on  the  4th  of  March  1819,  to  be 
released  on  the  payment  of  the  money  in  nine  months,  which  ex- 
pired on  the  4th  December  1819,  and  before  Noble  obtained  his 
judgment. 

The  court  below  gave  judgment  for  the  defendant. 

Kennedy,  for  plaintiff  in  error,  being  absent,  submitted  the  fol- 
lowing written  argument : 

In  order  to  show  that  Noble's  judgment  is  entitled  to  a  prefer- 
ence, I  will  first  notice  all  those  cases  and  principles  upon  which  I 
suppose  that  the  defendant's  counsel  will  endeavor  to  prove  the 
converse  of  this  proposition.  I  think  that  I  may  venture  to  assert 
that  the  defendant's  counsel  can  produce  no  case  similar  to  the 
present  in  which  a  decision  has  been  given  favorably  to  their  side 
of  the  question.  And  I  will  further  undertake  to  show  that  all 
the  cases  which  they  may  refer  to,  and  think  have  a  bearing  on 
the  matter  in  controversy,  are  quite  different  from  the  present, 
and  that  the  principles  upon  which  they  were  decided  will  not 
support  their  client's  claim  in  this  case.  It  is  possible  that  they 
may  rely  on  the  case  of  Holbrook  v.  Fenney,  in  4  Mass.  f>Gi>, 
where  the  father,  by  deed,  in  consideration  of  400/.  conveyed  the 
land  to  his  four  sons,  who,  by  deed  of  the  same  date,  and  in  pur- 
suance of  a  previous  agreement  made  for  that  purpose  between  them, 
mortgaged  the  same  land  to  their  father,  in  fee,  to  secure  to  him 
the  payment  of  the  400/.  with  interest,  &c-  These  two  deeds  being 
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executed  at  the  same  time,  under  a  previous  agreement,  were  con- 
sidered by  the  court  "  as  parts  of  one  and  the  same  contract  be- 
tween the  parties."  See  page  569.  How  very  different  is  the 
case  submitted  to  the  court  ?  In  it,  the  deeds  from  Johnston  to 
Rhoads  and  from  Rhoads  to  Dearth,  though  delivered  on  the  same 
day,  were  not  signed  and  sealed  on  the  same  day — the  deed  from 
Johnston  to  Rhoads  was  signed,  sealed  and  acknowledged  by  John- 
ston and  his  wife  upwards  of  a  month  before  the  signing  and  scal- 
ing of  the  deed  from  Rhoads  to  Dearth.  Neither  were  they  exe- 
cuted under  the  same  contract.  The  deed  from  Johnston  to 
Rhoads  was  executed  in  pursuance  of  an  agreement  between  John- 
ston and  Rhoads,  made  many  years  before,  to  which  Dearth  was  no 
party,  and  of  the  making  of  which  he  had  no  knowledge.  But  the 
deed  from  Rhoads  to  Dearth  was  executed  in  pursuance  of  an 
agreement  made  on  the  day  of  its  date,  between  Rhoads  and 
Dearth,  to  which  Johnston  was  no  party,  and  after  Johnston  had 
refused  peremptorily  to  make  a  deed  to  Dearth  or  any  other  than 
Rhoads.  It  is,  therefore,  impossible  to  say,  as  Chief  Justice  Par- 
sons said,  in  the  case  of  Holbrook  v.  Fenney,  "  that  these  two 
deeds  are  parts  of  one  and  the  same  contract  between  the  parties." 
It  must  be  observed  that,  in  Holbrook  v .  Fenney,  the  parties  to 
both  deeds  were  the  same,  and  the  words,  "the  parties,"  used  thus 
necessarily,  mean  the  same  parties.  The  case  of  Chickering  v. 
Lovejoy  et.  al.,  13  Mass.  51,  is  in  substance  the  same  with  Hol- 
brook v.  Fenney.  The  deeds  from  Witherington  to  Wilcox  and 
from  Wilcox  to  Chickering,  were  executed  in  pursuance  of  the 
same  agreement  to  which  these  three  were  parties.  The  agreement 
is  stated  in  page  52  ;  there  was  but  one  agreement ;  it  is  impossi- 
ble to  make  two  out  of  what  is  there  set  forth ;  and,  under 
that  one  agreement,  both  deeds  were  executed,  and  done  at  the 
same  time  between  the  same  parties.  Hence  Justice  Wild,  page 
55,  in  pronouncing  the  opinion  of  the  court,  says,  "  these  deeds 
must  be  considered  as  parts  of  the  same  contract."  So,  in  the 
case  of  Stow  v.  Tifft,  15  Johns.  458,  the  two  deeds  were  executed 
at  the  same  time  between  the  same  parties,  under  one  and  the  same 
agreement.  It  is  the  same  case  quatuor pedibus  with  Holbrook  v. 
Fenney,  and  Spencer,  Justice,  who  delivered  the  opinion  of  the 
court,  adopts  the  same  language  of  Chief  Justice  Parsons,  "  that 
when  the  deed  is  given  by  the  vendor  of  an  estate,  who  takes  back  a 
mortgage  to  secure  the  purchase-money  at  the  same  time  that  he  exe- 
cutes the  deed,  that  then  the  deed  and  the  mortgage  are  to  be  consid- 
ered as  parts  of  the  same  contract,  as  taking  effect  as  the  same  con- 
tract, and  as  constituting  but  one  act ;  in  the  same  manner  as  a  deed 
of  defeasance  forms  with  the  principal  deed,  to  which  it  refers,  but 
one  contract,  although  it  be  by  a  distinct  and  separate  instrument." 
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The  basis  of  all  these  decisions  is,  that  the  execution  of  the  several 
deeds  was  done  in  pursuance  and  in  performance  of  one  and  the 
same  contract,  between  the  same  parties,  at  the  same  time.  Unity 
of  time,  contract  and  parties  seems  to  be  of  the  very  essence  of  the 
principle  upon  which  these  decisions  have  been  made ;  whereas,  in 
the  case  presented  to  the  court,  all  these  unities  are  wanting,  with 
the  exception  of  the  delivery  of  the  deeds.  They  were  delivered 
at  the  same  time  and  place,  or  nearly  so.  First,  Rhoads  receiving 
his  deed. from  Johnston,  and  immediately  after  delivering  it  over 
with  his  own  deed  to  Dearth.  But  this  happened  not  in  pursuance 
of  any  one  agreement  between  these  persons,  but  because  Johnston 
would  not  deliver  the  deed  he  made  to  Rhoads  until  he  had  re- 
ceived his  money,  and  Rhoads  could  not  pay  the  money  until  he 
received  it  from  Dearth,  with  whom  he  had  made  an  arrangement 
to  get  it,  but  Dearth  was  not  willing  to  trust  Rhoads  with  the 
money  out  of  his  sight,  and  to  receive  of  him,  at  another  time,  the 
mortgage,  after  Rhoads  should  have  got  his  deed  from  Johnston, 
lest  he  might  misapply  the  money,  and,  therefore,  Dearth  accom- 
panied Rhoads  when  he  came  to  pay  the  money  to  Johnston.  It  is 
manifest  Johnston  delivered  the  deed  he  made  to  Rhoads,  exclusively 
under  a  contract  between  him  and  Rhoads,  made  years  before,  and 
Rhoads  made  and  delivered  his  deed  to  Dearth  under  a  contract, 
exclusively  between  themselves,  made  on  that  day. 

If  the  foregoing  cases  had  any  bearing  upon  the  question  now 
presented  to  the  court,  which  I  think  they  have  not,  I  might  ob- 
serve, that  they  are  decisions  of  no  binding  authority  on  this  court, 
and  that  they  are  in  opposition  to  the  decision  of  the  court  in  Nash 
v.  Preston,  Cro.  Car.  190,  which  is  of  authority  that  is  binding 
upon  this  court.  There  was  a  bargain  and  sale  of  the  land  to  the 
husband  for  120Z.,  in  consideration  that  the  bargainer  should  re-de- 
mise it  to  the  vendor  and  his  wife,  during  their  lives,  and  with  a, 
condition  that  if  they  repaid  the  120?.  at  the  end  of  twenty  years, 
the  bargain  and  sale  should  be  void  ;  he  re-demised  accordingly,  and 
the  wife  of  the  vendee  held  entitled  to  dower.  Now  it  is  clear  that 
this  case  cannot  be  distinguished  from  the  New  York  and  Massa- 
chusetts cases.  It  is  true,  that  Coke  says,  a  wife  shall  not  be  en- 
dowed of  a  seisin  for  an  instant :  Co.  Lit.  31,  b.  So  Blackstone 
in  his  Commentaries,  2  vol.  131,  speaks  of  an  instantaneous  seisin 
of  the  husband  as  being  insufficient.  But  when  we  refer  to  the 
examples  given  as  illustrative  of  this  proposition,  they  are  all  cases 
in  which  the  husband  was  not  intended  to  have  any  real,  substan- 
tial or  beneficial  interest,  but  used  as  a  mere  conduit  to  pass  the 
estate  from  one  to  another.  As  in  Cromwell's  Case,  2  Co.  77, 
where  by  a  fine,  land  was  granted  to  a  man,  and  he,  immediately, 
by  the  same  fine,  rendered  it  back  again,  such  seisin  did  not  entitle 
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his  wife  to  dower.  See  also,  Preston  on  Estates,  tit.  Dower.  He 
explains  this  instantaneous  seisin,  and  considers  the  wife  entitled  to 
claim  dower  when  her  husband  has  had  seisin,  although  hut  for  an 
instant,  if  it  was  beneficially  for  his  own  use.  That  Rhoads  was 
seised,  and  seised  too  beneficially  for  his  own  use,  the  instant  that 
Johnston  delivered  the  deed  to  him  or  his  attorney,  cannot  be  de- 
nied. I  think,  such  a  seisin  would  be  sufficient  to  entitle  his  wife 
to  dower;  and,  if  so,  would  give  Noble's  judgment  a  preference  to 
Dearth's  mortgage,  as  I  shall  show  in  the  sequel.  % 

The  case  also  which  happened  in  Wales,  and  is  mentioned  in  Cro. 
Eliz.  503,  supports  the  idea  that  a  seisin,  though  it  be  for  a  mere 
instant,  yet  if  accompanied  by  an  interest,  it  will  be  sufficient  to 
entitle  the  wife  to  dower.  There,  the  father  and  son  were  joint- 
tenants,  and  they  were  both  hanged  at  i\\csaine  moment,  out  of  the 
same  cart,  but  because  it  was  thought  that  the  son  probably  died  a 
second  or  two  after  the  father,  as  was  supposed  from  his  shaking  his 
legs  the  last,  his  wife  was  entitled  to  dower.  The  wife  only  of  the 
longest  liver  of  two  joint-tenants  is  entitled  to  dower,  because  the 
survivor  alone  can  be  said  to  be  seised,  and  yet  in  this  case  the 
seisin  could  have  been  merely  instantaneous,  but  it  was  accompanied 
by  a  real,  substantial  interest  in  the  husband,  and  was  therefore 
sufficient.  This  distinction  reconciles  all  that  is  said  in  our  Eng- 
lish law  books  on  this  point. 

Now  let  us  examine  the  case  presented  to  the  court  for  decision, 
in  connection  with  the  decisions  and  opinions  of  the  courts  and 
judges  of  Pennsylvania,  in  relation  to  the  same  subject.  The  lien 
of  judgments  has  been  extended  in  this  state  beyond  the  limits  of 
the  common  law.  A  judgment  is  a  lien  on  every  kind  of  equitable 
interest  in  land,  and  every  kind  of  right  vested  in  the  debtor  at  the 
time  of  judgment:  Carkhuff  v.  Anderson,  3  Birin.  o8l> ;  Ely  v. 
Beaumont,  o  S.  &  R.  124.  In  the  first  case  here  referred  to,  the 
plaintiff',  Carkhuff,  claimed  the  land  under  a  purchase  at  sheriff's 
sale,  upon  a  judgment  against  one  Craig,  who  had  a  bare  presump- 
tive right  to  the  land  at  the  time  the  judgment  was  obtained.  lie 
was  a  Connecticut  claimant  of  the  land,  and  under  an  act  of  the  leg- 
islature of  this  state,  passed  4th  April  17i>9,  was  entitled  to  have  it 
in  fee,  upon  his  paying  a  certain  sum  of  money  to  the  state,  pro- 
vided the  Pennsylvania  claimant  of  the  same  land  should  release  it 
to  the  state.  Craig  did  not  pay  this  sum  of  money  or  any  part  of 
it,  but  some  time  after  the  entry  of  the  judgment  under  which  the 
land  was  sold,  he,  by  deed,  conveyed  or  assigned  his  right  to  the 
land  to  Anderson,  the  defendant,  who  paid  the  money  to  the  state, 
and  obtained  a  patent  in  his  own  name.  Now,  it  must  be  admitted 
that  the  Commonwealth,  after  the  Pennsylvania  claimant  had  re- 
leased to  her,  had  not  only  the  legal  title  to  the  land,  but  the 
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right  to  retain  it  until  Craig,  or  those  standing  in  his  shoes,  paid 
the  money  due  to  her  for  the  land,  and  that  the  claim  and  lien  of 
the  state  was  paramount  and  prior  to  that  of  the  judgment-cred- 
itor ;  yet  the  Supreme  Court  decided  that  as  soon  as  Anderson,  the 
assignee  of  Craig,  paid  the  money  due  to  the  state  for  the  land, 
that  the  lien  of  the  judgment  immediately  attached  upon  the  whole 
united,  equitable  and  legal  interest  in  Anderson,  because  Anderson 
was  the  assignee  of  Craig,  the  judgment-debtor.  Yet  in  point  of 
fact  arid  in  law,  when  he  obtained  the  patent  from  the  Common- 
wealth, he  was  also  the  assignee  of  the  Commonwealth  as  to  the 
legal  title,  and  all  the  right  of  the  Commonwealth,  which  was  a 
right  to  money.  But  the  equitable  interest  seems  to  have  prevailed 
over  the  legal,  and  that  as  soon  as  the  legal  title  was  united  to  the 
equitable,  either  in  the  person  of  the  judgment-debtor,  or  his  as- 
signee, the  lien  of  the  judgment  attached  upon  and  embraced  the 
whole,.  See  also  Richter  v.  Selin,  8  S.  £  11.  440-1.  Justice 
Ycates,  in  Calhoun  v.  Snyder,  6  Binn.  147,  in  reasoning  against 
the  inconvenience  and  injustice  that  would  arise  from  judgments 
binding  after  purchased  lands,  says,  "'As  to  the  seller,  he  is  not 
rendered  secure  as  to  his  consideration-money,  by  taking  either  a 
mortgage,  or  a  judgment.  The  estate  must  necessarily  be  for  a 
moment  in  the  buyer,  before  he  can  execute  a  valid  mortgage,  or 
confess  a  judgment,  which  may  become  a  lien  on  the  property 
bought ;  but  eo  instanti  that  the  conveyance  by  the  seller  is  sealed 
and  delivered,  the  lien  by  the  old  judgment  against  the  buyer  at- 
taches as  the  inevitable  consequences  of  the  doctrine  contended  for. 
There  would  be  serious  evils,  &c.  No  other  mode  for  the  security 
of  the  vendor  presents  itself  to  me,  where  the  old  judgments  have 
been  searched  for;  except  a  conveyance  of  the  lands  subject  to  the 
payment  of  the  consideration-money,  so  that  the  estate  cum  onere 
should  vest  in  the  vendee  at  the  same  moment."  So  Justice  Brack- 
enridge,  in  the  same  case,  page  157,  says,  "  I  cannot  comprehend 
how  they  manage  matters  in  England,  as,  on  this  principle,  a  case 
must  be  supposed  sometimes  to  occur,  where  a  vendee,  against 
whom  there  is  a  judgment,  takes  a  grant  and  gives  a  mortgage  in 
security  for  payment ;  it  must  be  that  no  man  can  purchase,  against 
whom  there  is  a  judgment,  and  give  such  mortgage,  for  the  judg- 
ment must  intercept  the  mortgage  and  cut  it  out.  There  is,  &e. 
In  the  order  of  time,  as  in  contemplation  of  law,  there  must  be  a 
priority.  The  taking  the  grant  in  the  first  instance,  and  then  the 
conditional  regranting,  cannot  be  concurrent  acts,  or  considered  as 
such."  Here  we  have  the  opinions  of  those  two  learned  judges 
expressed,  after  full  and  mature  deliberation,  in  direct  opposition  to 
the  principle  contained  in  the  decisions  of  the  Supreme  Courts  of 
New  York  and  Massachusetts.  They  say,  in  so  many  words,  that 
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if  it  were  the  law  of  Pennsylvania,  that  a  judgment  bound  after- 
purchased  lands  without  execution,  it  would  be  impossible  for  the 
vendor,  by  any  arrangement  that  he  could  make  with  the  vendee, 
to  make  a  deed  of  conveyance  to  the  purchaser,  and  to  secure  by 
mortgage,  judgment,  or  otherwise,  the  purchase-money,  or  any  part 
of  it,  by  a  lien  upon  the  land,  in  preference  to  the  prioV  judgment 
unless  it  were,  as  Judge  Yeate-s  says,  to  convey  the  land  expressly 
subject  to  the  payment  of  the  consideration-money,  or  such  part 
of  it  as  might  remain  unpaid.  Of  consequence,  if  the  purchaser 
were  a  married  man  at  the  time  of  his  purchase,  upon  the  same 
principle  as  the  judgment,  the  inchoate  right  of  the  wife  to  dower 
would  intervene  eo  imtanti  the  deed  of  conveyance  was  made  to 
the  purchaser,  and  cut  out  the  mortgage  given  to  secure  the 
purchase-money,  although  given  under  the  same  agreement,  and 
at  the  same  time  with  the  conveyance.  Hence  the  decisions  of 
the  Supreme  Court  of  Pennsylvania,  as  well  as  the  opinions  of  the 
judges  of  that  court  prove,  that  the  instantaneous  seisin  of  the 
husband,  spoken  of  by  Coke  and  Blackstone,  as  being  insufficient  to 
give  the  wife  a  right  to  dower,  must  mean  a  mere  naked  momentary 
seisin,  unattended  with  any  kind  of  interest.  Such,  too,  is  the 
opinion  of  Justice  Thompson,  as  expressed  by  him  in  the  case  of 
Stow  v.  Tifft,  already  cited,  15  Johns.  464,  where  he  dissented  from 
the  opinion  of  the  court.  Although  it  may  be  possible,  upon  the 
principle  of  the  rule  which  appears  to  be  well  established,  which 
is  "  that  all  the  several  parts  and  ceremonies,  necessary  to  com- 
plete a  conveyance,  shall  be  taken  together,  as  one  act ;  and 
operate  from  the  substantial  part  by  relation"  5  Burr.  2787, 
to  sustain  the  decisions  of  the  Supreme  Courts  of  New  York  and 
Massachusetts,  yet  they  are  made  in  cases  very  different  from 
the  one  now  presented  in  this  court  for  its  decision.  The  deed 
made  by  Johnston  to  Rhoads  had  no  connection  in  fact,  or  by 
agreement  with  the  deed  made  by  Rhoads  to  Dearth.  They  were 
different  acts  under  different  arrangements,  between  different  par- 
ties, .and  not  parts  of  the  same  conveyance,  as  the  rule  expresses 
it.  Suppose  Dearth,  instead  of  taking  a  deed  of  mortgage  from 
Rhoads,  had  taken  a  judgment-bond  to  secure  the  repayment  of 
the  §1010,  and  entered  it  up  in  the  prothonotary's  office,  could 
it  be  pretended  that  such  a  judgment  would  have  a  preference  to 
the  judgment  in  favor  of  Stevens  for  the  use  of  Noble  ;  I  apprehend 
not.  Yet  it  is  well  settled  by  a  series  of  decisions  of  the  Supreme 
Court  of  this  state,  that  a  mortgage  is  merely  a  security  for  the 
payment  of  the  debt,  and  that  the  mortgagor  is  still  to  be  consi- 
dered, not  only  as  seised  of  the  land  mortgaged,  but  the  owner  of 
it.  That  the  mortgage  upon  the  death  of  the  mortgagee,  passes 
to  his  personal  representatives.  His  administrator  may  assign  it, 
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and  the  assignee  maintain  ejectment  for  the  land.  That  a  woman 
marrying  a  man  who  has  mortgaged  his  real  estate  in  fee-simple 
upon  his  dying  is  entitled  to  dower :  Lessee  of  Simpson  v.  Ammons, 
1  Binn.  175  ;  McCall  v.  Lenox,  9  S.  &  R.  302 ;  Wentz  et  ux.  v. 
Dehaven,  1  Id.  312.  So  a  mortgage  may  be  released  by  parol,  Mar- 
tin v.  Maivlin,  2  Burr.  979,  which  could  not  be,  were  it  of  the 
nature  of  land  or  real  estate ;  it  is  a  chose  in  action,  a  debt,  and 
cannot  be  taken  in  execution  as  the  property  of  the  mortgagee : 
Jackson  v.  Willard,  4  Johns.  R.  41.  The  mortgage,  at  most,  can 
only  give  a  right  to  the  possession  of  the  land,  and  a  right  to  re- 
ceive the  rent,  issues,  and  profits  in  payment  of  the  debt.  In  this 
respect  it  is  different  from  a  judgment,  but  in  no  other.  They  are 
both  mere  securities  for  the  payment  of  moneys,  or  some  collateral 
act  to  be  done,  &c.  If  so,  upon  what  principle  is  it  that  Dearth 
shall  have  his  mortgage  preferred  to  Noble's  judgment  ?  I  see 
none,  and  I  feel  persuaded  no  case  can  be  found  to  support  his 
claim  to  the  money  arising  from  the  sheriffs  sale  of  the  property, 
in  preference  to  Noble's,  under  the  prior  judgment  in  favor  of  Ste- 
vens for  his  use. 

Austin  and  Ewing,  for  defendant  in  error. 

Johnston  having  obtained  a  judgment  in  ejectment  against 
Rhoads,  to  compel  the  payment  of  the  purchase-money  within  nine 
months,  the  money  not  having  been  paid  within  that  period,  the 
judgment  became  absolute,  and  Rhoads's  title  revested  in  Johnston, 
before  Noble  obtained  his  judgment.  There  was,  therefore,  no  title 
either  legal  or  equitable  in  Rhoads,  upon  which  the  lien  of  that 
judgment  could  attach.  The  plaintiff  has  no  equitable  claim  to 
the  money,  and  clearly  has  no  legal  right  to  it. 

Johnston  being  about  to  take  the  possession  of  the  property,  on 
the  habere  facias  possessionem,  to  which  he  had  then  the  legal  and 
equitable  title,  agree  to  give  up  this  title,  upon  being  paid  the  bal- 
ance of  the  original  purchase-money.  Dearth  pays  the  money,  and 
takes  a  conveyance  to  himself,  through  Rhoads ;  and  for  the  pur- 
pose of  enabling  him  to  redeem  the  property  at  a  future  period,  the 
parties  agree  that  the  deed  from  Rhoads  to  Dearth  shall  be  consid- 
ered a  mortgage.  If  the  deed  had  been  made  directly  from  John- 
ston to  Dearth,  there  would  have  been  no  room  to  doubt  but  that  it 
would  have  vested  in  him  the  whole  title.  Or  if  Johnston  had  act- 
ually taken  possession  of  the  house  and  lot,  on  his  execution,  and 
had  then  conveyed  it  directly  or  indirectly,  as  he  did,  to  Dearth,  no 
difficulty  could  have  arisen  about  the  title.  Noble,  therefore,  hav- 
ing no  legal  right  to  recover  in  this  case  ;  and  having  no  superior 
equity,  shall  the  mere  form,  by  which  the  design  of  the  parties  was 
carried  into  effect,  prejudice  the  interest  of  any  one  of  them  ? 
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If  the  legal  and  equitable  title  was  in  Johnston  at  the  time,  the 
mere  fact  of  the  deed  having  been  made  to  Rhoads  will  not  better 
the  plaintiffs  ease ;  there  was  no  time  for  his  lien  to  attach  ;  the 
deed  from  Johnston  to  Rhoads,  and  from  Rhoads  to  Dearth,  was  all 
the  same  transaction ;  and  mainly  calculated  for  the  benefit  and 
security  of  Dearth :  Stow  v.  Tiffit,  15  Johns.  R.  458,  and  the  cases 
there  cited ;  Clark  v.  Munro,  14  Mass.  351. 

Equity  will  consider  Rhoads  in  the  light  of  a  trustee  for  Dearth 
who  paid  the  money :  Jackon  v.  Sternbergh,  1  Johns.  Cas.  153 ; 
McDougal  v.  Stitcher,  1  Johns.  R.  45  ;  Foote  v.  Colvin,  3  Id.  210  ; 
Jackson  v.  Matsderf,  11  Id.  91;  Jackson  t>.  Mills,  13  Id.  463; 
Jackson  v.  Morse,  16  Id.  197 ;  Moody  v.  Vandvke,  4  Binn.  31  ;  1 
Hay  wood  121;  Chew  v.  Barnett,  US.  &  R.  389. 

The  defendant  offers  to  convey  the  property  to  the  plaintiff,  upon 
his  paying  him  the  $1010,  without  interest. 

Daivson,  in  reply,  did  not  deny  the  position,  that  there  was  no 
time  between  the  acts  done,  at  the  time  of  the  execution  of  the 
deeds,  for  the  lien  to  attach,  but  contended  that  Noble's  judgment 
was  a  lien  upon  the  equitable  title  which  Rhoads  had,  and  of  which 
he  never  was  divested,  that  the  transaction  between  Rhoads,  John- 
ston and  Dearth,  was  the  ordinary  one  of  a  vendee's  borrowing,  to 

t/ 

pay  a  balance  of  purchase-money,  so  as  to  obtain  the  legal  title,  and 
then  giving  a  mortgage  to  secure  the  money  borrowed.  As  to  the 
title  being  absolute  in  Johnston,  after  the  lapse  of  nine  months  from 
the  judgment  in  ejectment,  the  parties  themselves  did  not  so  con- 
sider it,  or  Johnston  would  not  have  yielded  a  right  which  he  was 
so  anxious  to  obtain. 

The  opinion  of  the  court  was  delivered  by 

SMITH,  J. — The  question  presented  to  this  court  for  their 
decision  in  this  case  is,  whether  the  judgment  of  the  14th  of  De- 
cember 1819,  in  favor  of  Steven  S.  Stevens,  to  the  use  of  James 
Noble,  against  Thomas  Rhoads,  for  $700,  ought  to  be  paid,  in 
preference  to,  or  before  the  mortgage  given  by  him  to  George 
Dearth,  on  the  10th  of  January  1820.  A  majority  of  this  court 
is  of  the  opinion  that  this  case  cannot  be  distinguished  from  the 
opinion  of  our  courts,  heretofore  delivered  on  this  subject.  In 
Pennsylvania,  it  has  been  long  settled  that  the  lien,  created  by 
judgments,  extends  beyond  the  limits  of  the  common  law,  and  that 
here,  a  judgment  is  a  lien  on  every  kind  of  equitable  intercut  in 
l<md, — it  is  a  lien,  on  IT  cry  kind  of  riylit*  vested  in  the  debtor  at 
th"  time  of  the  judgment^  which  can  be  sold,  and  on  the  venditioni 
exports*  the  sheriff  sells  and  conveys  all  his  right,  whatever  it  may 
be.  So  was  the  decision  of  this  court,  in  Clarkhuff  r.  Anderson. 
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3  Binri.  4.  This  principle  was  afterwards  followed  up,  by  a  very 
able  judge,  when  president  of  the  Court  of  Common  Pleas  of 
Bucks  county,  whose  judgment  on  a  writ  of  error,  the  Supreme 
Court  of  this  state  afterwards  recognised  and  affirmed  without  hesi- 
tation, in  the  case  of  Ely  v.  Beaumont,  5  S.  &  II.  124.  And  in 
the  case  of  Richter  v.  Selin,  8  Id.  440,  Judge  Duncan,  in  deliver- 
ing the  opinion  of  this  court,  repeats  the  same  principle,  when  he 
says,  a  judgment  binds  every  equitable  interest  which  the  debtor 
has  at  the  time  of  the  judgment.  In  the  case  before  us,  Rhoads 
had  an  equitable  interest  in  the  land  on  the  1st  of  April  1K1»}, 
when  he  made  the  first  payment  of  §800  to  Johnston,  according 
to  his  contract  with  him,  under  their  written  articles ;  there  was 
then  at  least,  an  inception  of  a  title  in  him,  such  as  a  Court  of 
Chancery  would  give  effect  to,  and  which  might  be  bound ;  and  he 
afterwards,  on  the  10th  of  January  1820,  paid  the  whole  of  the 
purchase-money,  and  received  his  deed  from  Johnston,  and  the 
equitable  and  legal  title  being  thus  completely  united,  the  judgment 
attached  and  bound  the  united  interest.  But  the  cases  in  4  Mass. 
56(5,  and  13  Id.  51,  have,  in  the  course  of  the  argument,  been 
pressed  upon  our  attention,  as  decisive  of  this  case.  In  the  first 
recited  case,  it  appears  that  a  father  conveyed  land  to  his  four  sons, 
in  fee  simple,  who  by  deed  of  the  same  date,  mortgaged  the  land  to 
the  father,  to  secure  the  payment  of  a  sum  of  money,  and  also  to 
maintain  him  for  life;  it  was  held,  that  the  two  deeds  were  parts  of 
the  same  contract,  and  as  taking  effect  at  the  same  instant ;  now 
a  moment's  reflection,  may  teach  us,  that  the  case  submitted  to  this 
court,  for  its  decision,  is  very  different  from  the  case  cited.  The 
deed  from  Johnston  to  Rhoads,  and  the  mortgage  from  Rhoads 
to  Dearth,  were  not  signed  and  sealed  on  the  same  day,  although 
delivered  on  the  same  day.  The  deed  from  Johnston  to  Rhoads 
was  signed,  sealed  and  acknowledged  by  Johnston  and  his  wife, 
on  the  2d  of  November  1819;  the  deed  from  Rhoads  to  Dearth, 
on  the  10th  of  January  1820.  But  they  were  not,  as  the  deeds 
in  the  Massachusetts  cases,  executed  under  the  same  contract. 
The  one  from  Johnston  to  Rhoads  was  executed,  in  pursuance  of 
a  contract  between  Johnston  and  Rhoads,  entered  into  on  the  20th 
of  September  1815,  of  course  long  before  the  other,  and  to  which 
contract  Dearth  was  no  party,  and  of  which,  he,  at  the  time  of 
entering  into  it,  had  no  knowledge  ;  but  the  mortgage  from  Rhoads 
to  Dearth  was  executed  pursuant  to  an  agreement  made  between 
Rhoads  and  Dearth,  on  the  10th  of  January  1820,  and  to  which, 
be  it  remembered,  Johnston  was  no  party  ;  but  he  had  constantly 
refused  to  make  a  deed  to  Dearth,  or  to  any  other  than  Rhoads 
himself.  It  was  therefore  well  observed,  by  the  counsel  for  the 
plaintiff  in  error,  that  it  cannot  be  said  here,  as  the  court  in 
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Massachusetts  said,  that  these  two  deeds  are  parts  of  one  and  the 
same  contract,  and  between  the  same  parties.  And  so  in  the 
other  case  in  13  Mass.  51,  and  in  the  case  from  15  Johns.  458,  in 
which  it  will  he  found,  the  deeds  were  at  one  and  the  same  time, 
between  the  same  parties,  under  one  and  the  same  agreement.  To 
me,  it  is  manifest,  that  Johnston  delivered  the  deed  he  made  to 
Rlioads,  exclusively,  under  a  contract  between  him  and  Rhoads, 
made  many  years  before  ;  but  that  Rhoads  made  and  delivered 
his  deed  to  Dearth,  under  a  contract  exclusively  between  themselves, 
made  on  the  10th  of  January  1820.  The  cases  then,  cited  by  the 
defendant  in  error,  do  not  apply  to  this  case,  nor  do  they  decide  it. 
The  case  of  Calhoun  v.  Snyder,  6  Binn.  147,  is  supposed  to  mili- 
tate against  the  decision  we  are  about  to  make  in  this  case.  But 
it  does  not.  We  are  not  about  to  decide,  that  the  judgment  of 
Stevens  to  the  use  of  Noble,  is  binding  on  after-purchased  lands. 
The  equitable  interest  of  Rhoads  in  the  land,  which  we  decide  to 
have  been  bound  by  this  judgment,  was  acquired  on  the  1st  of 
April  1810  ;  the  judgment  was  obtained  on  the  14th  of  December 
181!>;  this  we  think  bound  that  interest;  indeed,  in  regard  to  that 
case,  I  say,  with  the  late  Judge  Duncan,  "  The  case  has  been  de- 
cided, and  the  question  is  at  rest,  and  I  would  not  therefore  be 
understood  as  throwing  out  anything  to  undermine  its  authority." 

V  V 

The  judgment  of  the  Court  of  Common  Pleas  on  the  case  stated, 
is  therefore  to  be  reversed,  and  instead  thereof,  judgment  to  be 
entered  for  the  plaintiff,  to  recover  of  the  defendant  $850,  with  in- 
terest thereon,  from  the  1st  of  November  1822,  with  costs  of  suit 

HUSTON,  J. — On  the  fullest  reflection  I  cannot  agree  with  the 
majority  of  the  court. 

Rhoads  had  purchased  by  articles  of  agreement,  and  had  paid 
3800,  and  had  an  equitable  title  to  the  property  for  so  much. 
This  equitable  interest  was  the  subject  of  levy  and  sale,  and  on  it 
the  judgment  of  Stevens  attached,  and  no  more.  The  legal  title, 
and  the  residue  of  equitable  interest,  remained  in  Johnston,  and 
on  this  Stevens  had  no  lien.  Dearth  paid  the  balance  of  the 
purchase-money  to  Johnston,  and  got  the  legal  title.  It  matters 
not  that  it  went  through  Rhoads — it  was  in  him  but  an  instant. 
Though  the  deed  from  Johnston  to  Rhoads  had  been  executed 
some  weeks,  it  was  not  delivered  until  10th  January  1820  ;  and 
that  instant  Rhoads  executed  a  deed  to  Dearth,  who  had  paid  the 
money  to  Johnston  for  him.  By  a  parol  agreement  or  a  deed  of 
defeasance,  this  deed  from  Rhoads  to  Dearth  was  in  fact  a  mortgage  ; 
this  mortgage  was  sued,  and  Dearth  purchased  the  land.  lie  claims 
to  stand  in  Johnston's  place — to  hold  the  legal  title  and  balance  of 
purchase-money ;  and  offers  to  convey  to  the  other  party,  on  being 
paid,  what  was  due  to  Johnston  by  Rhoads. 
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It  is  well  settled,  that  the  interest  of  Johnston  could  have  been 
sold  at  private  sale,  or  levied  on  and  sold  by  the  sheriff;  and  in 
either  case  the  purchaser  would  have  had  all  his  rights,  and  been 
subject  to  the  right  of  Rhoads. 

Where  property  passes  through  a  man,  without  his  having  paid 
for  it,  no  right  vests  in  him — it  is  never  his  in  contemplation  of 
law  :  4  Mass.  566  ;  14  Id.  351 ;  15  Johns.  458,  and  the  cases  there 
cited. 

But  suppose  it  did  vest  in  him  ;  it  remained  there  but  an  instant, 
and  was  sold  to  Dearth.  I  never  liked  the  case  of  Calhoun  v.  Sny- 
der,  6  Birin.  147,  but  it  has  been  so  long  decided,  so  often  recog- 
nised, and  so  much  property  is  held  under  it,  that  we  cannot  disturb 
it;  and  by  that  case,  the  judgment  of  Stevens  did  not  attach  on 
that  after-purchased  interest,  unless  it  was  levied  on  while  in 
Rhoads.  It  was  not  levied  on,  and  the  judgment  of  Stevens  only 
bound,  as  before,  the  equitable  interest  of  Rhoads,  i.  e.,  to  the 
amount  of  $800,  and  never  bound  the  remaining  equity,  nor  the 
legal  title.  Dearth  has  that  legal  title,  and  that  residue  of  equitable 
interest. 

As  a  question  of  sheer  law,  the  owner  of  the  legal  title  is  safe, 
he  cannot  be  disturbed.  If  the  plaintiff  asks  equity,  he  must  do 
equity.  Suppose  Dearth  had  never  interfered  ;  Johnston  would 
have  obtained  possession,  and  held  against  Rhoads,  or  whoever  pur- 
chased the  interest  of  Rhoads,  until  the  residue  of  the  purchase- 
money  was  paid.  Why  shall  not  Dearth,  who  paid  Johnston  all 
that  was  due,  and  has  all  the  right  which  Johnston  had,  also  hold 
till  he  is  paid  ? 

Could  Rhoads  ever  have  compelled  Dearth  to  give  up  possession 
till  he  paid  him ;  or  could  he  have  compelled  Dearth  to  repay  him 
what  he  had  already  paid  ?  and  why  shall  the  man  who,  with  full 
knowledge  of  all  the  circumstances,  has  purchased  the  interest  of 
Rhoads,  do  what  Rhoads  could  not  have  done  ? 

When  a  man,  having  good  title,  sells  by  articles  of  agreement, 
receives  part  of  the  money,  and  is  ready  and  willing  to  make  a  good 
title  to  his  vendee,  on  receiving  the  residue  of  the  purchase-yionev, 
it  is  not  in  the  power  of  that  vendee,  or  any  person  claiming  through 
him,  to  rescind  the  contract,  refuse  to  comply  on  his  part,  and  com- 
pel the  vendor  to  pay  back  what  he  has  received,  and  keep  the  land  : 
and  yet  that  is,  in  effect,  what  is  asked  in  this  case. 

Judgment  reversed,  and  judgment  for  the  plaintiff. 

Referred  to,  6  W.  411  ;  1  Barr  206 ;  9  Wr.  364  ;  11  Id.  265. 
Distinguished,  12  C.  257  ;  s.  c.  2  Phila.  295. 
Followed,  3  Barr  81  ;  11  C.  524. 
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Brown  against  Brashier. 

IN    ERROR. 

In  an  action  of  slander,  it  is  sufficient  if  the  words  be  laid  have  heen 
spoken  "  in  the  presence  of  divers  citizens,"  although  it  be  not  laid  to  have 
been  within  their  hearing. 

It  is  not  good  ground  upon  which  to  reverse  a  judgment,  upon  an  award 
of  arbitrators  that  the  notice  to  one  of  the  arbitrators  of  the  time  and  place 
of  meeting  was  not  served  fifteen  days  before  the  day  of  meeting. 

Nor  is  it  good  ground  to  reverse  such  a  judgment  that  the  award  was 
made  on  a  day  to  which  the  arbitrators  had  adjourned,  and  of  which  the  de- 
fendant had  no  notice  ;  but  if  he  was  present  at  the  choice  of  the  arbitrators, 
and  the  fixing  of  the  day  of  meeting. 

ERROR  to  the  Common  Pleas  of  Fayette  county. 

This  was  an  action  of  slander  brought  by  Basil  Brashier,  the 
defendant  in  error,  against  Basil  Brown,  in  which  the  plaintiff'  thus 
set  out  his  complaint,  in  his  declaration  :  "  These  false,  feigned  and 
malicious,  and  scandalous  words,  following,  of  the  said  Basil  lira- 
shier,  in  the  presence  of  divers  citizens  of  the  said  Commonwealth, 
falsely  and  maliciously  did  say,  speak,  and  with  a  loud  voice  pro- 
claim, to  wit,  &c." 

On  the  22d  December  1828,  the  plaintiff  entered  a  rule  to  choose 
arbitrators  on  the  10th  January  following,  when  the  parties,  by 
their  attorney  appeared,  and  chose  II.  Ileaton,  Roberts  Barton  and 
Robert  Patterson,  as  arbitrators,  to  meet  on  the  3d  February.  This 
order  was  not  served  upon  II.  Ileaton  and  Roberts  Barton  until  the 
19th  of  January.  On  the  3d  of  February,  the  day  appointed,  II. 
Ileaton  and  Robert  Patterson  attended  ;  the  third  arbitrator  not 
attending,  nor  the  defendant,  they  two  made  choice  of  Robert  Al- 
exander in  the  room  of  Roberts  Barton,  and  after  being  sworn, 
heard  part  of  the  evidence  on  that  day,  and  adjourned  to  meet  the 
next  day  ;  when  they  did  meet,  and  after  having  heard  the  plain- 
tiff" s  attorney  and  some  testimony,  two  of  the  arbitrators,  II.  Ilea- 
ton and  Robert  Patterson,  made  an  award  against  the  defendant  for 
§200,  and  costs.  The  following  entry,  without  date,  was  made 
upon  the  docket,  "  defendant  claims  a  stay  of  execution,  he  being 
a  freeholder." 

The  defendant  moved  in  the  court  below  to  set  aside  the  award. 

1.  The  award  was  made  by  those  who  were  not  legally  ap- 
pointed arbitrators. 
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2.  Fifteen  days'  notice,  as  the  law  requires,  was  not  given  by 
the  plaintiff  to  the  arbitrators,  previously  to  the  day  of  meeting. 

8.  The  award  was  made  on  a  day  of  meeting  of  the  arbitrators, 
of  which  the  defendant  had  no  notice. 

The  court  refused  to  set  aside  the  award,  when  this  writ  of  error 
was  sued  out ;  and  the  reasons  for  setting  aside  the  award  were 
here  assigned  for  error.  And  also, 

4.  The  words  are  not  alleged  to  have  been  spoken  in  the  hearing 
of  any  one. 


Kennedy  for  the  plaintiff  in  error. 
Austin  for  defendant  in  error. 


Judgment  affirmed. 


Bavington  et  al.  against  Clarke. 

IN    ERROR. 

A  judgment  against  a  tenant  in  common  does  not  prevent  a  partition  at 
his  instance  against  whom  the  judgment  is,  or  that  of  any  other  of  the  ten- 
ants. If  partition  is  made,  the  lien  of  the  judgment  will  attach  to  the 
part  allotted  to  the  defendant  in  the  judgment.  So,  also,  in  case  of  a  mort- 
gage on  an  undivided  share  of  land. 

In  such  a  case,  a  partition  may  be  made  without  suit,  if  fairly  done. 

Where  any  one,  even  an  infant,  does  that  which  by  law  he  is  compellable 
to  do,  such  as  making  equal  partition,  he  is  bound. 

Where  land  is  confirmed  by  the  Orphans'  Court  in  a  proceeding  on  a 
writ  of  partition  and  valuation  to  the  eldest  son,  such  confirmation  is  not 'con- 
clusive evidence  that  the  title  to  the  land  is  thereby  vested  absolutely  in  him  ; 
it  is  competent,  on  the  trial  of  an  ejectment  for  the  land,  for  the  other  heirs 
to  show -that  the  land  was  confirmed  to  him  under  an  agreement  between 
all  the  heirs,  by  which  a  trust  was  established.  And  this  may  be  shown 
even  in  an  ejectment  brought  by  one  who  purchased  the  land  at  sheriff's 
sale  as  the  property  of  the  eldest  son,  upon  a  judgment  obtained  against 
him  after  the  confirmation  by  the  Orphans'  Court,  leaving  it  to  the  jury  to 
determine  whether  he  is  an  innocent  purchaser,  without  notice  of  such  agree- 
ment. 

If  in  such  a  case  of  confirmation  by  the  Orphans'  Court  no  recognisance 
were  taken,  it  would  vest  no  title  in  him  to  whom  the  land  was  confirmed. 

WRIT  of  error  to  the  Common  Pleas  of   Washington  county. 

This  was  an  action  of  ejectment  brought  by  James  Clarke,  the 
defendant  in  error,  against  Thomas  Bavington  and  others,  heirs  of 
John  Bavington,  deceased,  for  400  acres  of  land.  Both  plaintiff 
and  defendants  claimed  under  the  title  of  John  Bavington,  de- 
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ceased.  The  plaintiff,  to  sustain  the  issue  on  his  part,  gave,  in 
evidence,  the  title  of  John  Bavington. — 1811,  March  21st,  the 
petition  of  Daniel  Bavington,  eldest  son  of  John  Bavington,  de- 
ceased, for  a  writ  of  partition  and  valuation,  stating  that  the  intcs* 
tate  left  a  widow  and  eleven .  children  ;  which  was  awarded :  31st 
October  1811,  inquest  returned,  that  the  land  could  not  be  divided, 
and  it  was  valued  at  $4(300 ;  and  on  the  same  day,  rule  at  the  in- 
stance of  Daniel,  upon  the  other  heirs,  to  show  cause  why  he  should 
not  take  the  land  at  the  valuation  :  23d  March  1812,  proof  of  the 
services  of  this  rule  on  the  other  heirs  was  made: — 28th  December, 
1815,  a  rule  was  again  taken  upon  the  heirs,  to  show  cause  why 
the  land  should  not  be  confirmed  to  Daniel  the  eldest  son  : — 19th 
June  1816,  the  land  was  confirmed  to  Daniel  Bavington,  upon  his 
entering  into  recognisance,  with  sufficient  security,  to  pay  over  to 
the  other  heirs,  their  respective  proportions  according  to  law : — 21st 
June  1816,  4'  Daniel  Bavington,  Thomas  Clarke,  and  Andrew 
Kerr  tent  jointly  and  severally  in  the  sum  of  $1)000,  to  be  void  on 
this  condition  ;  that  Daniel  Bavington  pay  over  to  the  other  heirs 
and  representatives  of  the  said  John  Bavington,  deceased,  their 
respective  shares,  and  proportional  part  of  the  said  estate." — 1819, 
April  12th,  judgment  John  Defrance  "  against  Daniel  Bavington 
for  31000 : — June  Term  1820,  fi,  fa.  levied  on  a  tract  of  land 
containing  120  acres  with  a  grist-mill,  saw-mill,  &c.,  which  was 
condemned.  In  the  list  of  liens  exhibited  for  the  condemnation  of 
the  property,  were  included  the  sums  awarded  to  the  different  heirs 
of  John  Bavington,  deceased,  by  arbitrators,  in  the  case  of  Daniel 
Bavington  v.  Thomas  Bavington  and  others,  as  will  be  hereafter 
referred  to.  December  Term  1821,  al.  ven.  expos.  "  Property 
sold  to  James  Clarke  for  $640."  December  31st  1821,  deed  Rob- 
ert Officer,  sheriff,  to  James  Clarke,  "  defendant's  interest  being  the 
two-ninth  parts,  more  or  less."  March  Term,  1822,  ^f.  fa.  for  resi- 
due :  "  Levied  on  the  undivided  seven-ninth  parts  of  a  tract  of 
land  in,  &c.,  containing  400  acres,  more  or  less,  adjoining,  &c.,  be- 
ing the  residue  of  the  land  which  was  not  sold,  upon  which  John 
Bavington,  father  of  Daniel  Bavington,  lived  and  died  ;"  which  was 
condemned,  &c.,  5th  July  1825,  this  fi.  fa.  levy,  and  all  subse- 
quent proceedings  were  set  aside.  September  Term,  1825,  al.  Ji. 
fa.  "  Levied  on  all  the  right,  title,  interest  and  claim  of  the  defend- 
ant, Daniel  Ravington,  in  a  certain  tract  of  land  in,  £c.,  contain- 
ing 400  acres  more  or  less,  subject  to  the  previous  sale  to  Daniel 
Bavington  and  subject  to  the  claims  of  the  heirs  in  the  recogni- 
sance in  the  Orphans'  Court  of  1811."  Inquisition  held  and  con- 
demned, ven.  expos,  to  December  Term  1825,  which  was  returned, 
"  sold  to  James  Clarke  for  $700  :  to  whom  Sheriff  Workman  made 
a  deed,  27th  December  1825. 
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The  defendants,  to  sustain  their  defence,  produced  and  offered 
James  Stevenson  to  prove,  that  at  the  time  of  holding  the  inquisi- 
tion, under  the  writ  issued  by  the  Orphans'  Court,  the  inquest  was 
directed  by  Daniel  Bavington  arid  his  brethren  not  to  attempt  a 
division  of  the  land  into  two  or  more  parts,  but  to  appraise 
and  value  it  merely ;  that  they  had  agreed  to  work  together  upon 
the  land  for  some  time,  and  afterwards  Daniel  and  his  brothers  had 
agreed  to  make  a  division  of  the  land  between  them,  and  to  pay 
their  sisters  their  proportions  in  money.  And  further,  in  connec- 
tion with  this  proof,  the  defendants  proposed  to  prove,  that  an 
agreement  to  this  effect  was  reduced  to  writing  arid  signed  by  Dan- 
iel and  his  brethren  ;  and  in  pursuance  thereof,  an  artist  was  em- 
ployed in  the  fall  of  1814,  to  make  partition  according  to  the 
terms  of  the  same ;  that  such  partition  was  made,  by  running  and 
marking  the  lines  thereof  on  the  ground  ;  and  that  Daniel  took 
possession  of  the  purpart  and  allotment  of  the  land,  which,  by 
their  agreement  fell  to  him ;  and  his  brothers  their  respective  por- 
tions. In  connexion,  also,  with  the  submission  of  Daniel  Bavirig- 
ton  and  his  brothers  and  sisters  of  all  matters  in  variance  between 
them,  embracing  the  decree  of  the  Orphans'  Court,  and  their 
respective  rights  to  the  land  in  dispute,  to  the  final  award  and 
arbitrament  of  David  Shields,  Daniel  Moore,  Thomas  McGiltm 
and  Thomas  McKennan,  and  the  award  of  the  arbitrators.  The 
plaintiffs'  counsel  objected  to  this  testimony,  and  read  the  affidavits 
of  Ruth  Thomas,  John  Bavington,  David  Crawford,  John  Malone, 
Robert  Patterson,  John  McDonald  and  Andrew  Kerr,  filed  in  the 
Orphans'  Court,  to  prove  that  objections  were  made  to  the  making 
of  the  decree,  and  were  passed  upon  by  the  court.  They  also 
called  Daniel  Bavington  a  witness,  who  said,  that  the  written 
agreement  referred  to  by  the  defendants,  and  offered  to  be  given 
in  evidence,  was  read  in  court  by  Mr.  Jennings,  who  was  counsel 
for  some  of  the  heirs  of  John  Bavington,  deceased  ;  but  when,  or 
whether  at  the  time  the  Orphans'  Court  decreed  the  land  to  him, 
witness  cannot  recollect.  He  further  says,  that  Mr.  Jennings  was 
employed  by  Backhouse  and  Peterson,  husbands  of  two  of  the 
daughters — was  not  employed  by  witness — understood  by  his 
pleading  that  Mr.  Jennings  was  employed  for  all  against  him. 

Judge  Mercer,  being  called,  further  stated,  that  he  had  an  im- 
pression on  his  mind,  that  at  the  time  the  decree  aforesaid  of  the 
Orphans'  Court  was  made,  that  all  the  matters  and  things  pro- 
posed by  the  defendants  to  be  given  in  evidence,  were  examined 
into  and  heard,  but  cannot  be  positive. 

The  court  rejected  the  evidence  of  the  agreement  between  the 
heirs,  as  offered  to  be  proved  by  James  Stevenson,  to  which  the 
defendants  took  an  exception. 
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The  defendants  then  read  the  following  submission  and  award, 
viz ; 

Washington  county,  ss.  In  the  Common  Pleas,  No.  21,  September 
Term  1819. 


Daniel  Bavington  v.  Thomas 
and  Henry  Bavington,  C.  B. 
Peterson  and  wife  Elizabeth,  late 
Bavington,  Thomas  Backhouse 

O  ' 

and  wife  Sarah,  late  Bavington, 
Ruth  Bavington,  Thomas  Burns 
and  wife  Catharine,  late  Baving- 
ton, Nancy  Hartford,  Polly, 
John,  and  Charles  Bavington. 


Amicable  Action. 
In  order  to  adjust,  and  finally 
settle  the  disputes  of  the  parties, 
and  the  claims  of  each,  either  as 
they  relate  to  real  estate  or  per- 
sonal accounts  it  is  hereby  agreed 
and  stipulated,  that  all  matters 
at  variance  between  the  parties, 
touching  either  real  or  personal 


estate  or  accounts,  shall  be  and  are  hereby  submitted  to  the  deci- 
sion and  determination  of  Thomas  McGiffin,  Th.  M.  T.  McKennan, 
David  Shields  and  Daniel  Moore,  or  a  majority  of  them  ;  the 
meeting  to  take  place  on  the  premises,  on  Monday,  the  12th  day 
of  July  next.  This  agreement  and  the  decision  which  may  be 
made  thereupon  to  be  final  and  conclusive  between  the  parties, 
May  12th  1819. 

PARKER  CAMPBELL, 

Attorney  for  plaintiffs. 

P.  DODDRIGE  and  J.  PENTECOST, 

for  defendants. 

July  13th  1819.  It  is  hereby  further  explained,  that  by  the 
power  above  conferred,  the  parties  meant,  and  now  agree,  that  they 
will  be  bound  by  any  decree  the  arbitrators  may  make ;  whether 
that  be  for  a  sale  of  the  estate  real  or  any  part  thereof,  or  for  a 
division  among  some  of  the  members  of  the  family,  of  the  real 
estate,  and  charging  the  parties  to  whom  parts  of  the  real  estate 
may  be  set-off  and  allotted ;  charging  those  who  may  receive  parts 
of  the  real  estate  with  certain  sums,  such  as  the  arbitrators  may 
award  in  favor  of  those  who  may  receive  no  part  of  the  real 
estate. 

P.  DODDRIGE  and  J.  PENTECOST, 

for  defendants. 
DANIEL  BAVINGTON. 

AWARD. — In  pursuance  of  the  annexed  agreement,  we  have 
proceeded  to  the  hearing  of  the  parties,  their  witnesses  and  counsel ; 
and  after  due  examination,  we  do  award  and  decree  as  follows  : 

1.  The  plaintiff  is  not  entitled  in  law  or  equity,  to  the  property 
under  the  decree  of  the  Orphans'  Court,  under  which  he  claims. 

2.  lie  is  not  entitled  in   law  or  equity  under  the  agreement 
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signed  by  the  principal  members  of  the  heirs,  and  dated  the  loth 
day  of  February,  year  unknown. 

3.  We  find  that  the  plaintiff  is  entitled  to  the  sum  of  $1000  for 
extra  labor  and  service,  in  relation  to  the  estate,  and  for  moneys 
paid  by  him  on  account  of  the  estate  of  his  deceased  father  ;  and 
we  do  adjudge  and  award,  that  the  same  be  deducted  from  the  ag- 
gregate valuation  of  the  estate,  to  be  in  full  of  all  claim  arid  charges 
against  the  estate,  and  each  member  of  the  family. 

4.  We  find,  that  the  tract  of  land  whereupon  the  mill,  mansion 
house  and  other  improvements  are  erected,  containing  four  hundred 
and   twenty-five  acres,  strict  measure,  may  be  divided  into  three 
shares,  which  is  accordingly  so  done,  in  the  following  manner,  to 
wit,  one  hundred  and  twenty  acres,  strict  measure  (as  per  diagram 
No.  1,  hereto  annexed),  whereupon  the  mill  is  erected,  and  the  house 
where  Daniel  resides,  to  be  one  share  or  portion  ;  which  is  selected 
by,  and  awarded  to  Daniel,  the  oldest  son,  and  is  appraised  at  $6000  ; 
and  we  do  hereby  award  and  decree  that  the  said  Daniel  Bavington 
pay  his  mother,  Ruth  Bavington,  widow  and  relict  of  John  Baving- 
ton, deceased,  in  semi-annual  instalments,  $100  per  year,  for  and 
during  her  natural  life ;  to  be  recovered  by  distress,  if  not  punctu- 
ally paid  ;  and  to  be  and  I'emain  a  lien  and  encumbrance  upon  his 
portion  of  the  land  and  estate.     That  the  said  Daniel  shall  pay  to 
Nancy  Ilarsford,  late  Bavington,  the  sum  of  §024.91,  in  the  follow- 
ing manner,  to  wit,  $61(3.61,  on  or  before  the  1st  day  of  April  next, 
and  the  remaining  $308.30,  within  thirty  days  from  and  after  the 
death  of  Ruth  Bavington,  aforesaid.     The  said  payment  to  be  a 
lien  until  satisfaction  shall  be  entered  therefor  of  record.     We  fur- 
ther award  and  decree,  that  the  said  Daniel  shall  pay  unto  John 
Bavington  $924.91  ;  $616.61,  on  or  before  the  1st  April  1820,  and 
the  remaining  $308.30,  within  thirty  days  from  and  after  the  death 
of  Ruth  Bavington,  widow  as  aforesaid.     The  said  payments  to  be 
a  lien  as  aforesaid.     We  do  further  award  and  decree  that  the  said 
Daniel  shall  pay  the  heirs  and  legal  representatives  of  Margaret 
Wright,  late  Bavington,  deceased,  $924.91 ;  $616.61,  on  or  before 
the  1st  April  1820,  and  the  remaining  $308.30,  within  thirty  davs 
after  the  death  of  the  said  Ruth  Bavington.     The  said  payments 
to  remain  as  a  lien  upon  the  property  as  aforesaid.     We  do  further 
award  and  decree  that  the  said  Daniel  shall  pay  unto  C.  B.  Peter- 
son and  Elizabeth,  his  wife,  the  sum  of  $375.43  ;  $250.29,  on  or 
before  the  1st  April  1820,  and  $125.14  within  thirty  days  after  the 
death  of  Ruth  Bavington,  widow  as  aforesaid.     The  said  payments 
to  operate  as  a  lien  on  the  land  as  aforesaid. 

5.  We  do  find,  that  Daniel  Bavington,  the  plaintiff,  is  entitled 
by  purchase  to  the  share  of  Charles  Bavington,  in  the  above  de- 
scribed land,  belonging  to  their  father,  J.  Bavington  ;  and  do  award 
and  decree  the  same  to  him. 
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6.  We  do  further  award  and  decree,  that  the  portion  of  the  said 
tract  of  land  which  is  embraced  in  survey  No.  2,  hereto  annexed, 
containing  one  hundred  and  seventeeen  acres,  strict  measure,  be  set 
apart,  and  fs  adjudged  to  Henry  Bavington  (Thomas  Backhouse 
and  Thomas  Bavington  becoming  securities  for  the  payment  of  the 
dower  and  distributary  shares  charged  thereon) :  and  we  do  value 
the  same  at  $-700,  and  do  decree  that  the  said  Henry  pay  to  Ruth 
Bavington  $54  per  annum,  during  her  natural  life,  to  be  paid  semi- 
annually,  recoverable  by  distress,  and  to  remain  a  charge  or  lien 
upon  the  land.     We  do  further  award,  that  the  said  Ruth  Baving- 
ton be  permitted  to  reside  in  the  mansion  house,  if  she  thinks  pro- 
per, during  her  natural  life.     And  we  do  award  and  decree,  that 
the  said  Henry  shall  pay  to  Thomas  Backhouse  and  Sarah,  his  wife, 
late  Bavington,  or  the  lawful  heirs  of  the  said  Sarah,  $924.91 ; 
$(316.61,  on  or  before  the  1st  day  of  April  1820,  and  the  remaining 
$308.30,  within  thirty  days  after  the  death  of  the  said  Ruth  Bav- 
ington.    And  we  do  further  award  and  decree,  that  the  said  Henry 
pay  unto  Thomas  Burns  and  wife,  Catharine,  or  the  lawful  heirs 
of  the  said  Catharine,  $850.18  :  $566.79,  on  or  before  the  1st  April 
1820,  and  $283.39,  within  thirty  days  after  the  death  of  the  said 
Ruth  Bavington.     The  said  payments  to  remain  as  a  lien  or  charge 
upon  the  said  portion  of  the  land. 

7.  We  further  award  and  decree  the  remaining  portion  of  the 
said  land,  which  is  embraced  in  survey  No.  3,  hereto  annexed,  con- 
taining  one   hundred   and  eighty-eight  acres,  strict    measure,  to 
Thomas  Bavington  ;  and  do  value  the  same  at  $2124 ;  and  direct 
that  the  said    Thomas  pay  to  Ruth  Bavington,  widow  and  relict 
aforesaid,  the  sum  of  $42.48  per  annum,  to  be  paid  semi-annually, 
recoverable  by  distress,  and  to  remain  a  lien  or  charge  upon  the 
said  portion  of  land.     And  we  do  further  award  and  decree,  that 
the  said  Thomas  pay  unto  his  sister  Polly,  $924,91  ;  $616.61,  on 
before  the  1st  April  1820,  and  $308.30,  within  thirty  days   from 
and  after  the  death  of  Ruth  Bavington,  widow  as  aforesaid.     The 
said  payments  to  remain  as  a  lien  and  charge  upon  the  said  portion 
of  land,  until  they  are  satisfied.    We  do  further  award  and  decree, 
that  the  said  Thomas  pay  unto  C.  B.  Peterson  and  Elizabeth,  his 
wife,  or  the  legal  heirs  of  the  said  Elizabeth,  $199.46  ;  $132.99,  on 
or  before  the  1st  April  1820,  and  $66.49,  within  thirty  days  after 
the  death  of  the  said  Ruth  Bavington.     The  said  payments  to  re- 
main a  lien  as  aforesaid.     We  do  further  award  and  decree,  that 
the  said  Thomas  pay  to  Thomas  Burns  and  wife,  Catharine,  or  the 
legal  heirs  of  the  said  Catharine,  $74.42  ;  $49.82,  on  or  before  the 
1st  April  1820,  and  $24.90,  within  thirty  days  after  the  death  of 
the  said  Ruth.     The  said  payment  to  remain  a  lien  as  aforesaid. 

8.  We  do  further  award  and  decree  unto   C.  B.  Peterson  and 
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Elizabeth,  his  wife,  and  to  the  legal  heirs  of  the  said  Elizabeth, 
one  hundred  acres  of  land,  more  or  less,  belonging  to  the  estate  of 
John  Bavington,  deceased,  situate  in  the  state  of  Ohio,  being  lot 
No.  2,  in  the  1st  quarter,  9th  township,  8th  range  of  the  tract 
appropriated  for  satisfying  warrants  for  military  services,  which  we 
value  at  $350,  which,  together  with  the  sums  to  be  paid  them  by 
Daniel  and  Thomas,  constitute  their  share  of  $024.91. 

9.  The  costs  to  be  divided  equally  among  all  the  heirs. 

10.  We  do  further  award  and  decree  that  all  the  accounts  be- 
tween each  and  every  member  of  the  Bavington  family  have  been 
adjusted  and  settled  ;  and   that  no  one  member   has   any   claim 
against  any  of  the  other,  further  than  that  mentioned  in  the  above 
award  or  decree.     Daniel  is  entitled  to  credit  for  any  moneys  he 
has  paid  to  Mrs.  Hartford  on  account  of  her  share  in   the  estate 
since  May  1814.     In  testimony  whereof  we  have  hereunto  set  our 
hands  and  seals  this  14th  day  of  July  1819. 


THOMAS  McGuriN, 

DANIEL  MOORE, 

D.  SHIELDS, 

TIL  M.  T.  McKBNNAN, 


SEAL. 
SEAL. 


SEAL. 
SEAL. 


The  defendant  then  gave  some  parol  evidence  to  prove  that,  at 
the  time  of  the  sheriff's  sale,  James  Clark  knew  of  this  proceed- 
ing between  the  heirs ;  and  then  said  that  he  was  "  buying  a 
lawsuit." 

The  defendant's  counsel  then  asked  the  court  to  charge  the  jury 
in  favor  of  the  defendant  on  the  following  points,  viz. : 

1.  That  the  recognisance  entered  into  by  Daniel  Bavington  and 
the  securities  is  defective,  and  therefore  void. 

2.  That  as  Daniel  Bavington  never  entered  into  a  valid  recog- 
nisance, the  decree  is  therefore  invalid,  and  gave  no  title. 

3.  If  this  position  is  correct  that  Daniel  Bavington  had  only  an 
an  individual  interest,  it  was  therefore  competent  for  him  and  his 
brothers  and  sisters  to  make  the  arrangement  for  partition,  not- 
withstanding the  judgment  had  attached  in  the  meantime. 

4.  That  said  partition   having  been  made,  the  judgment  must 
attach  to  the  share  that  had  been  assigned  to  Daniel,  and  more 
especially  as  the  judgment-creditor,  by  his  levy  on  that  share,  and 
the  description  recognised  the  partition  which  had  been  made,  and 
also  by  giving  in  evidence  to  the  jury  of  inquest  the  list  of  liens 
created  by  the  award  of  the  arbitrators  appointed  to  make  the 
partition. 

5.  That  although  the  recognisance  may  not  be  so  defective  as  to 
be  void,  yet  Defrance,  the  judgment-creditor,  has,  by  his  proceed- 
ing on  his  judgment,  recognised  the  partition  by  taking  that  part 


122  SUPREME  COURT  [Pittsburgh 

[Bnvin^ton  v.  Clark.] 

assigned  to  Daniel,  and  describing  it  as  set  forth  by  the  arbitrators, 
and  by  his  exhibiting  the  award  and  the  liens  created  to  the 
inquest. 

(j.  That  the  purchaser  at  sheriff's  sale  being  fully  apprised  of  all 
this,  as  appears  by  his  declaration,  that  the  title  was  not  good,  all 
equity  is  taken  away"  from  him  ;  and  he  is  left  in  no  better  situation 
than  the  judgment-creditor  stood  in. 

Which  instruction  the  court  refused  to  give,  but  on  all  the  points 
gave  their  opinion  in  favor  of  the  plaintiff.  To  which  opinion  of 
the  court  the  defendant's  counsel  excepted. 

A  verdict  and  judgment  were  rendered  for  the  plaintiff. 

The  opinion  of  the  court,  rejecting  the  parol  evidence  mentioned 
in  the  bill  of  exception,  and  their  charge  to  the  jury  were  assigned 
for  error. 

Kennt'ilij.  for  plaintiff  in  error. 

It  did  not  certainly  appear  whether  the  agreement  between  the 
heirs  of  John  Bavington  had  been  passed  upon  by  the  Orphans' 
Court  when  they  confirmed  the  land  to  Daniel ;  it  should  therefore 
have  been  submitted  to  a  jury  as  a  matter  of  fact,  whether  it  had 
been  or  not.  This  agreement  would  have  established  the  fact  that 
the  land  was  awarded  and  confirmed  to  Daniel  in  trust  for  himself 
and  all  the  other  heirs.  The  subsequent  submission  and  award 
was  a  declaration  of  that  trust  and  a  division  of  the  trust  estate. 
Nor  was  such  division  either  an  actual  or  a  legal  fraud  upon  the 
judgment-creditor  of  Daniel  Bavington  ;  for  it  was  a  proceeding 
and  result  which  any  one  of  the  heirs  of  John  Bavington,  deceased, 
might  have  instituted  and  produced ;  and  that  which  one  may  be 
compelled  to  do  by  a  legal  proceeding  he  may  do  amicably  and  by 
consent ;  and  when  done,  all  are  bound  by  it :  Coke  Lit.  172,  a  ; 
/ouch  ex  dcm.  v.  Parsons,  3  Burr.  1801. 

The  lien  of  the  judgment  would  attach  to  that  part  of  the  land 
which,  by  the  award,  was  allotted  to  Daniel :  Jackson  v.  Pierce,  10 
Johns.  R.  414. 

The  judgment-creditor  recognised  the  validity  of  the  partition 
between  the  heirs  by  levying  on  the  part  allotted  to  Daniel  ;  and 
by  exhibiting  to  the  inquest,  which  condemned  the  land,  the  liens 
which  were  created  by  that  amicable  partition. 

McDonald^  for  defendant  in  error. 

The  adjudication  to  Daniel  Bavington  was  made  upon  the  fullest 
hearing  before  the  Orphans'  Court,  and  after  the  date  of  the  agree- 
ment between  Daniel  and  the  other  heirs.  Could  this  adjudication 
be  avoided  or  affected  by  a  prior  agreement  between  the  parties 
in  interest,  when  that  effect  is  to  operate  upon  a  stranger  to  the 


Sept.  1830.]  OF  PENNSYLVANIA.  123 

[Bavington  v.  Clark.] 

agreement,  who  purchased  afterwards  a  title  founded  upon  such 
adjudication  of  a  court  of  record.  In  contemplation  of  law, 
the  Orphans'  Court  must  have  been  satisfied,  that  the  agreement 
was  rescinded ;  at  all  events  it  is  enough  to  know  that  that  court 
had  power  to  pass  upon  its  effects,  and  they  did  so.  Thompson  v. 
Tolmie,  2  Peters  162;  Perkins  v.  Fairfield,  11  Mass.  227. 

The  decree  was  made  to  Daniel  Bavington,  upon  his  entering 
into  a  recognisance  conditioned  for  the  payment  to  the  other  heirs, 
of  their  share ;  this  he  did  do.  The  Act  of  Assembly  requires  no 
set  form  of  words  to  make  a  recognisance ;  a  mere  acknowledg- 
ment of  indebtedness  to  the  other  heirs,  entered  of  record,  and 
which  is  a  lien  upon  the  land,  is  sufficient.  That  it  should  be 
taken  in  the  name  of  the  Commonwealth  is  not  required ;  nor  does 
the  practice  of  our  courts  generally  sanction  such  a  mode.  Welch 
v.  Vanbebber,  4  Yeates  559. 

This  case  is,  in  a  few  words,  this :  that  there  is  a  regular  pro- 
ceeding in  the  Orphans'  Court,  by  which  the  title  to  the  land  is 
vested  absolutely  in  Daniel  Bavington  ;  after  which  a  judgment  is 
obtained  against  him,  which  is  a  lien  upon  the  land.  And  it  is 
contended  by  the  plaintiff'  in  error,  that  the  person  thus  vested  with 
the  legal  title,  subject  to  this  lien,  has  it  in  his  power  to  make  an 
jirrangement  with  his  brothers  and  sisters,  by  which  the  judgment- 
creditor  is  deprived  of  his  vested  rights. 

As  to  the  knowledge  of  Clarke  it  does  not  affect  the  question ; 
for  it  was  a  knowledge  that  a  transaction  had  occurred,  without  his 
participation,  adverse  to  his  rights,  and  by  which  he  was  not  bound. 
His  recognition  of  the  division  would  not  destroy  his  rights;  any- 
thing he  did  was  for  the  benefit  of  the  defendants,  by  levying  on 
and  selling  a  part  only  of  the  land. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — Although  when  land  is  purchased,  the  deed  is 
made  to  one  man,  it  may,  nevertheless,  be  held  in  whole  or  in  part 
in  trust  for  another ;  so  where  the  eldest  son  takes  the  land  of  an 
intestate  in  the  Orphans'  Court  at  the  appraisement,  although  by 
the  record  it  may  appear  to  be  his,  yet  it  may,  as  to  certain  parts 
of  it,  be  in  trust  for  others ;  and  this  trust,  when  in  writing,  may 
be  proved ;  and  to  admit  the  proof,  does  not  impugn  the  sanctity 
or  validity  of  the  decree  of  the  Orphans'  Court ;  it  is  consistent 
with,  and  founded  on  the  decree.  It  is  also  possible  that  one  per- 
son who  has  purchased  lands,  and  got  his  deed,  and  given  bonds, 
may  find  himself  entirely  unable  to  pay  those  bonds;  and  the 
creditor  vendor,  knowing  this,  may  make  an  entirely  new  contract, 
and  take  back  the  whole  or  part  of  the  lands,  and  release  the 
whole  or  part  of  the  debt.  So  where  one  of  the  children  has  taken 
land  under  a  decree  of  the  Orphans'  Court,  and  holds  it,  subject 
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to  the  payment  of  what  is  due  to  his  brothers  and  sisters,  those 
brothers  and  sisters  finding  him  unable  to  pay,  may  enter  into  an 
agreement  to  release  him  from  his  present  situation,  may  themselves 
agree  to  take  land  instead  of  money,  and  specify  how  much  land 
they  are  to  get ;  or  it  may  be  agreed  to  submit  the  whole  matter  to 
arbitrators,  as  in  this  case,  with  full  power  to  rescind  or  vary,  &c. ; 
this  also  does  not  impugn  the  decree  which  gave  the  land  to  the 
eldest  son  ;  but  admitting  that  to  be  good  and  valid,  it  substitutes 
a  new  arrangement  instead  of  it. 

There  is  nothing  contrary  to  morality  or  law  in  any  of  these  two 
supposed  cases.  The  eldest  son  a  few  years  ago  took  lands  at  a 
price,  from  which  decrease  in  value,  ruined  all  who  had  been  un- 
fortunate enough  to  be  the  eldest  sons,  and  to  take  the  estate  of  their 
fathers'  at  the  appraised  value.  In  some  cases,  the  brothers  and 
sisters  pressed  their  demands,  and  never  received  half  the  amount ; 
but  in  some  cases,  they  forgave  part,  and  in  some  made  a  new  valu- 
ation and  partition  by  consent ;  and  where  this  was  done,  it  has 
justly  been  considered  an  act  of  brotherly  kindness,  honorable  to 
the  parties. 

The  only  possible  objection  to  an  arrangement  of  this  kind  must 
come  from  some  creditor,  who  alleges  injury  to  himself,  from  this 
second  arrangement. 

In  the  present  case,  the  first  agreement  is  material  on  this  ac- 
count ;  for  if  it  is  fully  proved  that  thaeldest  son  never  had  a  right 
to  the  whole,  no  one  but  an  innocent  purchaser  from  him,  without 
notice  of  the  trust,  could  pretend  to  hold  the  whole  land  in  opposi- 
tion to  the  trust.  Daniel,  by  this,  never  owned  the  whole  land  ;  he 
was,  at  the  very  time  the  whole  was  decreed  to  him,  only  tenant  in 
common  with  others ;  and  a  judgment  against  him  bound  only  to 
his  interest. 

A  judgment  against  a  tenant  in  common  does  not  prevent  par- 
tition. The  tenant  against  whom  the  judgment  is,  or  any  other 
of  the  tenants  in  common,  may  sue  out  a  writ  of  partition,  and 
proceed  to  have  the  share  of  each  set  out  in  severally.  The  judg- 
ment in  such  case  binds  the  part  set  out  for  the  one  against  whom 
it  is  entered,  and  it  binds  no  more.  So,  also,  in  case  of  a  mort- 
gage on  an  undivided  share:  Jackson  v.  Pierce,  10  Johns.  414, 
417. 

And  so  it  is  if  partition  is  made  without  suit,  provided  it  is  fair. 

Where  any  person,  even  an  infant,  does  that  which  by  law  he  is 
compelled  to  do,  that  is,  makes  equal  partition,  he  is  bound :  3 
Burr.  1801. 

Whether  this  whole  proceeding  was  known  to  Clarke,  and  how 
far  his  declarations,  and  the  fact  that  he  made  his  levy  on  the  pre- 
cise part  allotted  to  Daniel,  will  make  or  not  make  him  a  pur- 
chaser with  notice,  we  forbear  to  intimate.  The  evidence  of  the 
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defendant  below  was  rejected ;  we  are  of  opinion  that  evidence  is 
admissible ;  not  to  invalidate  the  proceedings  of  the  Orphans' 
Court,  but  to  prove  the  rights  and  interests  of  the  parties  under 
those  proceedings  ;  or  to  prove  that  the  rights  acquired  under  them 
were,  by  the  parties  in  interest,  afterwards  varied ;  perhaps  that 
the  trust  which  existed  at  the  time  Daniel  took,  was  afterwards  car- 
ried into  effect. 

Much  was  said  as  to  the  validity  or  invalidity  of  the  recognisance  ; 
perhaps  it  is  not  necessary  to  decide  on  that  point.  Certainly  if 
there  was  no  recognisance,  the  land  never  vested  in  Daniel.  This 
being  the  very  words  and  spirit  of  the  Act  of  Assembly.  If  it 
bound  the  land,  still  if  the  second  arrangement  by  the  heirs  among 
themselves  is  valid,  that  second  arrangement  put  an  end  to  the  re- 
cognisance ;  and  the  validity  of  the  arrangement  by  the  arbitrators 
will  not  depend  on  the  validity  of  the  recognisance.  If  it  was 
valid,  all  the  heirs  could  by  consent  make  a  new  contract  which 
discharged  it ;  if  it  was  invalid  trie  interest  of  the  heirs  was  still 
in  each  of  them,  and  they  could  submit  the  whole  matter  to  the 
arbitrators. 

If  the  fact  of  Daniel  having  the  whole  allotted  to  him  was  known 
and  acted  on  by  Clarke,  he  must  have  known  it  was  allotted  subject 
to  paying  the  other  heirs,  and  that  the  amount  due  each  of  them 
would  be  preferred  to  any  judgment  he  could  obtain,  or  had  obtained, 
except  as  to  Daniel's  own  portion  perhaps. 

It  would  be  improper  to  go  further.  When  this  testimony  re- 
jected, is  received,  the  facts  and  circumstances  may  be  very  differ- 
ent from  what  they  now  appear  to  be,  and  it  would  only  embarrass 
the  cause  to  proceed  to  give  an  opinion  on  a  case,  existing  in  our 
imagination,  and  which  may  differ  essentially  from  this  cause  when 
tried  again. 

Judgment  reversed  and  a  venire  de  novo  awarded. 

Referred  to,  1  II.  380;  11  Id.  103;  6  Smith  127. 

See  Act  22d  April  1856,  sect.  4,  P.  L.  533,  and  Harrold  v.  Lane,  3  Smith 
268. 
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Penrod  against  Morrison. 

IN    ERROR. 

A.  being  indebted  to  B.  held  certain  choses  in  action,  which  he  assigned 
to  C.  without  consideration,  and  took  the  benefit  of  the  insolvent  law.  Held, 
that  if  this  arrangement  was  made  between  A.  and  C.,  for  the  purpose  of 
preventing  B.  from  recovering  his  debt,  that  they  are  both  liable  iu  an  action 
for  a  conspiracy  at  the  suit  of  B. 

Such  action  will  not  abate  upon  the  death  of  the  plaintiff,  but  will  survive 
to  his  personal  representative. 

Quaere.  Will  it  survive,  upon  the  death  of  the  defendant,  against  his  per- 
sonal representative.1 

ERROR  to  the  Common  Pleas  of  Somerset  county. 

This  was  an  action  on  the  dose  for  a  conspiracy,  brought  by 
James  Mitchell  in  his  lifetime,  against  David  Penrod,  the  plaintiff 
in  error,  and  Alexander  Morrison.  Penrod  alone  made  defence ; 
judgment  was  obtained  against  Morrison  by  default.  The  plaintiff, 
in  his  lifetime,  had  obtained  three  several  verdicts  and  judgments 
against  the  defendants,  for  $1200,  31000  and  $1*00  ;  all  of  which 
were  reversed  by  the  Supreme  Court,  after  which  he  died  ;  his  death 
having  been  suggested  upon  the  record,  a  scire  facias  was  issued  to 
the  defendant,  to  show  cause  why  his  administrator,  Abraham  Mor- 
rison, should  not  be  substituted.  To  this  writ  the  defendant  de- 
murred, on  the  ground  that  the  action  was  abated  by  the  death  of 
the  plaintiff.  The  plaintiff  joined  in  the  demurrer,  and  the  court 
(Young,  president,)  gave  judgment  against  the  defendant,  quod 
respondeat  ouster.  This  was  the  subject  of  the  first  bill  of  excep- 
tion. 

The  plaintiffs  declaration  set  out  specially  the  following  facts. 
That  in  1815,  Alexander  Morrison  entered  into  a  contract  with  the 
Stoystown  and  Greensburg  turnpike  company,  to  make  one  mile 
of  the  road,  at  315.50  a  perch  ;  subsequently  he  made  a  contract 
with  James  Mitchell  to  make  a  part  of  that  mile  of  road  at  $13.50 
a  perch,  who  completed  his  contract ;  whereby  Morrison  became 
indebted  to  Mitchell  in  a  sum  of  money,  for  which  a  suit  was 
brought,  and  rule  of  reference  entered  by  the  plaintiff,  in  March 
iKl'J;  arbitrators  were  chosen,  who  met  several  times,  from  the 
22d  April  until  the  17th  May,  when  they  made  a  report  in  favor 
of  the  plaintiff,  for  $1321.87,  from  which  there  was  no  appeal. 

1  See  Act  24th  February  1834,  sect*.  26,  27,  28,  P.  L.  77.  78.  All  personal 
actions,  except  for  slander,  libels  and  wrongs  done  to  the  person,  survive : 
Miller  c.  Wilaon,  12  II.  122. 
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Upon  this  judgment  afi.fa.  was  issued,  which  was  returned  nulla 
bona. 

The  declaration  of  the  plaintiff  then  concludes  thus,  "  although 
in  truth,  the  said  Alexander  Morrison,  at  the  time  the  said  fi.  fa. 
was  in  the  hands  of  the  sheriff,  had  sufficient  effects  wherewith  to 
satisfy  the  same,  which  the  said  Alexander  then  arid  there  refused 
to  deliver  or  discover  to  the  said  sheriff,  hut  fraudulently  concealed 
the  same.  Yet  the  said  David  Penrod  and  Alexander  Morrison, 
not  being  ignorant  of  the  premises,  but  well  knowing  the  same,  the 
1st  day  of  August  in  the  year  last  aforesaid,  at  the  county  afore- 
said, secretly,  falsely,  fraudulently  and  corruptly  did  combine  arid 
conspire  together,  the  said  Jarnes  Mitchell  of  the  said  $1321.87,  so 
awarded  to  him  as  aforesaid,  to  defraud,  in  pursuance  of  the  said 
false,  corrupt  and  fraudulent  design,  did  corruptly  combine  and 
agree  together  that  the  said  Alexander  should  assign  and  make  over 
to  him,  the  said  David,  all  the  property  and  effects  of  the  said  Al- 
exander, and  that  the  said  Alexander  should  surrender  himself  to 
the  jail  of  said  county,  and  there  apply  for,  and  take  the  benefit 
of  the  Acts  of  Assembly  made  for  the  relief  of  poor  and  insolvent 
debtors,  and  in  pursuance  and  execution  of  their  said  false,  corrupt 
and  fraudulent  design,  he,  the  said  Alexander,  did  on  the  day  and 
year  last  aforesaid,  at  the  county  aforesaid,  without  any  consider- 
ation whatever,  other  than  his  corrupt  design  to  defraud  the  said 
James,  as  aforesaid,  assign,  transfer  and  make  over,  to  the  said 
David,  all  his  property  and  effects,  to  the  amount  of  $-000,  and 
upwards ;  and  the  said  David  in  pursuance  and  execution  of  the 
said  false,  corrupt  and  fraudulent  design,  so  as  aforesaid  entered 
into  by  and  between  the  said  David  and  the  said  Alexander,  with-, 
out  any  consideration  other  than  his  design  to  defraud  the  said 
James  as  aforesaid,  on  the  day  and  year  last  aforesaid,  at  the  county 
aforesaid,  did  take  and  accept  of  the  said  assignment  and  transfer 
of  property  as  aforesaid,  so  made  by  the  said  Alexander  to  the  said 
David,  as  aforesaid.  And  in  further  execution  of  the  said  con- 
spiracy, so  falsely,  fraudulently  and  corruptly  entered  into  by  the 
said  David  and  Alexander  as  aforesaid,  he,  the  said  Alexander, 
afterwards  and  before  the  institution  of  this  suit,  to  defraud  the  said 
James  of  the  money  so  awarded  to  him  as  aforesaid,  did  corruptly 
and  fraudulently  surrender  himself  to  the  jail  of  said  county,  and 
the  said  Alexander,  in  further  execution  of  said  fraudulent  design 
so  as  aforesaid  formed  with  the  said  David,  afterwards  and  before 
the  institution  of  this  suit,  did  falsely  and  fraudulently  procure 
himself  to  be  discharged  from  his  said  imprisonment  by  virtue  of 
the  Act  of  Assembly  aforesaid,  made  for  the.  relief  of  poor  and 
insolvent  debtors,  under  the  false  and  fraudulent  pretence  that  he 
was  unable  to  support  himself  in  prison.  By  reason  of  which  said 
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false,  corrupt  and  fraudulent  combination  and  conspiracy,  so  as 
aforesaid  entered  into,  by  and  between  the  said  Alexander  and 
David,  with  design  as  aforesaid,  to  defraud  the  said  James  out  of 
his  debt  aforesaid,  so  as  aforesaid  due  and  payable  to  the  said  James 
by  the  said  Alexander,  the  said  James  saith  he  hath  been  prevented 
from  recovering  his  said  debt,  and  that  he  is  injured  and  hath 
suffered  damage  $3000,  and  therefore  he  brings  suit,  <fcc. 

To  this  declaration  the  defendant  pleaded  not  guilty.     ISSUE. 

The  plaintiff  having  given  in  evidence  the  record  of  the  judg- 
ment, which  he  obtained  against  Morrison,  proved,  that  after  the 
road  had  been  completed  according  to  contract,  the  turnpike  com- 
pany being  unable  to  pay,  Morrison  procured  their  certificates  of 
the  amount  due  to  him.  He  also  gave  in  evidence  the  record  of  a 
judgment  before  a  justice  of  the  peace,  Thomas  Howard,  for  the 
use  of  David  Penrod  against  Alexander  Morrison,  for  $13.28,  ob- 
tained 26th  May  1819,  and  an  execution  which  issued  thereon, 
upon  which  Morrison  was  imprisoned,  and  subsequently  was  released 
by  taking  the  benefit  of  the  insolvent  law.  He  also  gave  in  evi- 
dence by  the  constable,  that  at  the  time  he  took  Morrison  to  prison 
he  had  a  large  roll  of  "  turnpike  money/'  Two  or  three  turnpike 
certificates  were  given  in  evidence,  one  for  $600,  the  other  for 
$287.50.  with  an  assignment  endorsed  thereon,  dated  22d  April 
1819,  Alexander  Morrison  to  David  Penrod  ;  these  were  produced 
by  the  defendant's  counsel  on  a  notice  of  the  plaintiff.  Some  parol 
evidence  of  the  declarations  of  Penrod  and  Morrison,  at  different 
times,  was  given,  in  order  to  make  out  the  case. 

As  this  trial  progressed,  the  defendant  objected  to  all  the  evi- 
dence which  the  plaintiff  offered,  which  objections  were  overruled, 
and  exceptions  taken.  It  is  not  necessary  to  state  the  evidence 
more  particularly,  as  the  whole  cause  gave  rise  to  these  two  ques- 
tions : 

1.  Can  the  action  be  supported  at  all,  on  the  evidence  stated  ? 

2.  Does  the  action  survive  to  the  personal  representatives  of  the 
plaintiff? 

A  verdict  and  judgment  were  rendered  in  the  court  below  for 
$1656.22,  which  the  defendant  removed  here  by  writ  of  error,  and 
the  same  questions  were  argued  by 

A.   W.  Foster,  for  plaintiff  in  error. 

Taking  it  for  granted  that  the  plaintiffs  proof  made  out  the 
case  laid  in  the  declaration,  it  amounted  to  this,  that  Morrison 
had  assigned  to  Penrod  the  certificate  which  he  had  obtained  from 
the  turnpike  company  without  any  consideration.  There  are  sev- 
eral reasons  why  this  will  not  support  an  action  against  Penrod. 
Those  certificates  were  not  the  subject  of  a  levy,  nor  could  the 
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plaintiff  have  obtained  any  advantage  from  Morrison  s  retaining 
them  in  his  own  hands  by  the  process  which  he  issued  upon  his 
judgment.  Nor  does  it  appear  that  those  certificates  were  of  any 
value  whatever,  either  to  Penrod  or  Morrison,  or  that  they  would 
have  been  of  any  value  to  Mitchell  if  he  had  obtained  them  by  any 
means.  No  evidence  was  given  that  they  had  been  paid  to  Penrod, 
or  that  the  turnpike  company  was  at  all  able  to  pay  them.  This 
evidence  was  essential  to  the  plaintiff's  case. 

At  common  law,  an  executor  or  administrator  represented  noth- 
ing but  the  personal  property  and  contracts  of  his  testator  or  intes- 
tate. So  it  was  until  the  statute  of  4  Edward  3,  c.  7.  It  was 
only  by  an  equitable  construction  of  that  statute  that  an  action  on 
the  case  survived,  because  it  was  ex  contractu.  It  was  construed 
to  extend  to  an  action  against  a  sheriff  for  an  escape  \  but  this  was 
because  a  previous  statute  gave  an  action  of  debt  as  the  remedy. 
The  cause  of  an  action  in  this  case  is  not  embraced  within  any  of 
these  reasons.  It  is  purely  an  action  for  a  conspiracy,  an  action  of 
tort,  in  which  the  damages  recoverable  are  not  measured  by  any 
contract  between  the  parties  to  it.  It  does  not  therefore  survive  to 
the  personal  representative :  1  Saund.  216,  in  note ;  Sommer  v. 
Wilt,  4  S.  &  R.  28 ;  Shoemaker  v.  Keely,  2  Dall.  213  ;  Lattimore 
v.  Simmons,  13  S.  &  R.  183. 

Williams,  for  defendant  in  error. 

The  form  of  action  which  the  plaintiff  has  adopted  is  the  only 
one  which  he  could  sustain ;  and  by  the  equitable  construction  of 
the  statute  of  4  Edw.  3,  c.  7,  Robt.  Dig.  248,  it  survives  to  the 
personal  representative.  The  case  cited  by  the  plaintiff  in  error  in 
1  Saund.  is  that  of  the  death  of  the  defendant ;  but  the  statute 
provides  for  the  death  of  the  plaintiff. 

When  the  party  doing  the  wrong  receives  a  pecuniary  benefit, 
the  action  will  survive  to  the  executors  of  the  person  injured,  and 
this  distinction  is  discoverable  from  the  decisions  upon  the  cases 
which  do  not  survive :  Williams  v.  Carey,  4  Mod.  403 ;  1  Chit. 
PI.  56 ;  Hambly  v.  Trott,  Cowp.  374 ;  Rogers  v.  Simmons,  13  S. 
&  R.  183.  Every  creditor  has  such  a  claim  upon  the  property  of 
his  debtor  as  will,  under  certain  circumstances,  authorize  a  pursuit 
of  that  property.  Such  as  a  fraudulent  transfer  of  it  to  a  relation. 

That  the  action  will  lie :  1  Ld.  Raym.  973,  quarto  ed.  ;  Kite  r. 
Boyd,  16  S.  <fc  R.  300. 

The  opinion  of  the  court  was  delivered  by 
ROGERS,  J. — The  plaintiff  in  error  alleges  that  no  suit  can  be 
sustained,  because  Mitchell  had  not  at  the  time  of  the  transfer  anv 
2  P.  &  W.— 9 
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specific  lien  on  the  property.  This  was  an  action  on  the  case  for 
a  conspiracy,  by  which  the  plaintiff  has  been  prevented  from  recov- 
ering his  debt.  Morrison  being  indebted  to  Mitchell,  suit  was 
commenced,  which  was  in  a  course  of  prosecution  to  judgment  and 
execution.  Although  Mitchell  could  not  collect  his  debt  by^'.  fa. 
and  levy,  as  a  chose  in  action  is  not  the  subject  of  execution;  yet 
satisfaction  might  have  been  attained  by  compelling  Morrison  to 
assign  for  the  benefit  of  his  creditors.  There  was  at  least  a  chance 
of  satisfaction  of  which  he  ought  not  to  be  deprived  by  any  fraud- 
ulent combination  with  his  debtors.  The  argument  of  the  plaintiff 
in  error  would  be  the  same  if  Mitchell  had,  at  the  time  of  transfer, 
an  execution  in  the  hands  of  the  sheriff,  inasmuch  as  it  would  not 
have  been  a  lien  on  a  chose  in  action.  It  would  be  monstrous  to 
say  that  at  tli£  moment  when  he  was  about  to  attain  the  fruits  of 
his  judgment,  the  property  of  the  defendant  could  be  withdrawn  in 
this  manner  from  the  reach  of  his  creditors.  The  absurdity  and 
injustice  of  the  doctrine  would  be  too  glaring  to  admit  of  argument. 
No  authority  has  been  cited  to  sustain  the  distinction,  and  none 
such,  I  am  sure,  can  be  produced.  It  is  unnecessary  to  throw 
temptations  in  the  way  of  fraudulent  debtors. 

It  was  a  principle  of  the  common  law  that  if  an  injury  was 
done  to  the  person  or  property  of  another,  for  which  damages 
only  could  be  recovered  in  satisfaction,  the  action  died  with  the 
person  to  whom  or  by  whom  the  wrong  was  done,  As  this  was 
calculated  to  do  injustice,  we  find  the  rule  gradually  relaxed.  For 
where  the  goods  remained  in  specie,  in  the  hands  of  the  wrong- 
doer or  his  executors,  it  was  decided  that  replevin  or  detinue 
would  lie  for  or  against  the  executor,  to  recover  back  the  spe- 
cific goods  :  Sir  William  Jones  173,  174.  And  if  the  goods  were 
consumed,  it  was  ruled  that  an  action  for  money  had  and  received 
would  lie  to  recover  the  value :  Cowp.  377.  These  decisions 
proceed  on  the  principle  that  here  there  was  not  only  an  injury 
to  the  plaintiff,  but  a  benefit  to  the  wrongdoer,  who  either  had  the 
goods  in  specie,  or  had  used  them,  or  they  had  gone  into  the  pos- 
session of  his  executors,  and  swelled  the  amount  of  assets.  This 
was  a  departure  from  the  ancient  rule,  the  propriety  and  jus- 
tice of  which  cannot  be  questioned.  These  cases  were  decided 
at  common  law,  independently  of  the  statute  of  the  4  Edw.  3, 
c.  7,  which  has  made  further  alteration  in  the  rule  actio  person- 
all*  moritur  cum  persona.  The  statute  de  bonis  asportatis, 
which  recites  that  in  times  past  executors  have  not  had  actions 
for  a  trespass  done  to  their  testators,  as  of  the  goods  and  chattels 
of  the  said  testators,  carried  away  in  the  life ;  and  so  as  such  tres- 
passers have  remained  unpunished,  enacts,  that  the  executor,  in 
such  cases,  shall  have  an  action  against  the  trespassers,  and  recover 
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their  damages  in  like  manner  as  they  whose  executors  they  ho, 
should  have  had,  if  they  were  living.  This  statute,  which  is  further 
extended  to  executors  of  executors,  hy  the  2f>  Edward  3,  c.  ">,  and 
to  administrators,  hy  the  31  Edward  3,  c.  11,  is  in  full  force  in 
Pennsylvania.  These  statutes  heing  remedial  have  always  been 
construed  liberally.  They  have  been  extended  to  cases  which,  al- 
though not  within  the  words,  were  thought  to  be  within  the  mischief 
intended  to  be  redressed.  In  giving  them  a  construction,  the  courts 
have  not  looked  to  the  form  of  action,  but  to  the  nature  of  the 
injury.  Whatever  remedy  the  testator  may  have  had,  the  same  is 
given  to  the  executors ;  whether  it  be  trespass,  trover  or  case,  is 
immaterial.  Substance,  not  form,  has  been  regarded.  The  statute 
says,  they  shall  recover  the  damages  in  like  manner  as  they  whose 
executors  they  be.  Upon  a  careful  review  of  all  the  authorities, 
it  will  be  found,  that  the  executors  of  a  deceased  plaintiff  will  have 
the  same  remedy  as  the  testator  himself,  when  the  wrong  has  inured 
to  the  benefit  of  the  defendant,  or  has  increased  the  assets  in  the 
hands  of  his  executors.  Whether  the  same  rule  will  apply  when 
the  defendant  dies,  it  is  unnecessary  to  decide  ;  although  this, 
which  must  be  admitted  to  be  just  and  reasonable,  would  seem  to 
have  been  the  opinion  of  the  court,  in  Keite  v.  Boyd,  1<>  S.  &  R. 
300.  I  speak,  of  course,  of  wrongs  done  to  personal  property;  not 
to  the  person,  or  to  the  freehold  of  the  testator.  And  this,  we  con- 
ceive, was  the  evident  intent  of  the  statute,  de  bonis  asportatis. 
Thus  an  executor  may  have  an  action  of  trespass  or  trover :  Russel's 
Case,  5  Rep.  27  ;  Sir  William  Jones  174.  An  action  for  a  false 
return  :  Williams  v.  Carey,  4  Mod.  403.  For  an  escape  :  Berwick 
v.  Andrews,  2  Ld.  Raym.  973.  Debt  on  a  judgment  against  ex- 
ecutors suggesting  a  devastavit :  1  Salk.  314.  Action  for  remov- 
ing goods  taken  in  execution  before  the  testator  (the  landlord)  was 
paid  a  year's  rent :  Polgrave  v.  Windham,  1  Stra.  212;  and  other 
actions  of  a  like  kind,  for  injuries  done  to  the  personal  estate  of 
the  testator  in  his  lifetime.  In  some  of  the  cases  cited,  the  remedy 
is  given  to  the  executor,  merely  because  the  personal  property  is 
made  less  beneficial  to  the  executor,  and  this  without  regard  to  the 
form  of  action.  Much  more  then  will  he  be  entitled  to  relief,  when 
the  wrong  lias  been,  not  only  injurious  to  the  plaintiff,  but  beneficial 
to  the  defendant.  It  cannot  be  that  the  death  of  the  plaintiff 
should  enable  the  wrongdoer  or  his  executors  to  enjoy  the  fruits  of 
his  injustice.  We  have  seen  that  the  form  of  the  action  matters 
not;  what  then  is  the  nature  of  the  injury  of  which  the  plaintiff 
complains?  The  substance  of  the  case  is  that,  by  the  fraudulent 
conduct  of  the  defendant  and  his  son-in-law,  Morrison,  the  plaintiff 
has  been  prevented  from  recovering  a  just  debt.  This  is  doubtless 
an  injury  to  the  plaintiff,  for  which  the  law  should  provide  some 
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remedy.  It  moreover  appears,  that  the  debtor  and  his  fraudulent 
transferee,  have  retained  in  their  possession  the  turnpike  orders,  or 
checks,  by  which  they  are  benefited,  and  the  plaintiff  injured  to  the 
amount  of  their  value.  It  is  not  an  injury  to  his  person  or  free- 
hold, but  to  personal  property,  and  therefore  within  the  equity  of 
the  statute.  Most  of  the  cases  cited  at  the  bar  were,  when  the 
defendant  dies  which  are  not  embraced  by  the  statute  4  Edward  3. 

Judgment  affirmed. 

Referred  to,  6  W.  306  ;  3  Barr  97,  98  ;  6  H.  254 ;  14  Wr.  83. 


Ogle  against  Graham. 


IN    ERROR. 


One  who  executes  a  note  as  a  surety,  and  gives  it  to  the  principal  to  be 
executed  by  him,  and  delivered  to  the  payee,  but  who,  before  so  doing  alters 
the  amount  mentioned  in  the  note  from  a  greater  to  a  less  sum,  cannot  take 
advantage  of  such  alteration  upon  the  plea  of  non  est  fa,ctum. 

Nor  does  it  affect  the  validity  of  a  note,  that  it  was  executed  by  one  of  the 
payers  in  the  presence  of  one  witness,  and  by  the  other  in  the  presence  of 
another  :  although  it  purports  to  be  executed  by  both,  in  the  presence  of  two 
subscribing  witnesses. 

ERROR  to  Somerset  county. 

George  Graham,  the  defendant  in  error,  brought  this  action  of 
debt,  upon "  a  note  under  seal,  against  Adam  Johnston  and  Al- 
exander Ogle.  The  writ  was  served  upon  Ogle  alone,  who  ap- 
peajed  and  plead  non  eist  factum.  Upon  this  issue  the  cause  was 
tried. 

The  evidence  given  made  out  this  case :  Johnston  was  about  to 
borrow  $400  from  the  plaintiff,  Graham,  and  Ogle  agreed  to  be  his 
security ;  a  joint  and  several  note  for  that  amount  was  written  and 
signed  by  Ogle  in  the  presence  of  one  subscribing  witness,  and 
given  to  Johnston,  who  afterwards,  not  in  the  presence  of  Ogle  or 
Graham,  struck  out  "  $400,"  and  interlined  in  lieu  thereof  "  $323  ;" 
then  executed  it  himself,  in  the  presence  of  another  subscribing 
witness,  and  delivered  it  to  Graham,  for  a  valuable  consideration. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury  : 

1.  If  they  believe  that  the  erasure  and  interlineation  were  made 
after  the  note  was  executed  by  Ogle,  and  without  his  knowledge  or 
consent,  there  can  be  no  recovery  against  him. 
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2.  If  the  subscribing  witnesses  were  not  both  present  when  each 
of  the  defendants  executed  the  note,  the  plaintiff  cannot  recover. 

The  court  (Young,  president,)  charged  the  jury  in  substance, 
that  the  alteration  of  the  note,  without  the  knowledge  or  consent  of 
Ogle,  rendered  it  void  as  to  him ;  unless  the  jury  believed  that 
lie  had  given  authority  to  Johnston  to  alter  it ;  in  which  case  he 
was  liable  to  pay  it  as  altered. 

The  second  point  the  court  answered  in  the  negative. 

The  jury  found  a  verdict  for  the  plaintiff. 

J.  B.  Alexander  for  plaintiff  in  error. 

If,  after  the  execution  of  a  bond,  an  alteration  be  made,  which  is 
material,  without  the  consent  of  all  parties,  it  avoids  it.  Consent 
must  be  proved,  not  conjectured,  Barrington  u.  The  Bank  of  Wash- 
ington 14  S.  &  R.  424. 

An  alteration  in  the  sum,  although  for  the  benefit  of  the  obligor 
avoids  the  writing :  Markham  v.  Gonaston,  Cro  Eliz.  627  :  Lev. 
35 :  Dyer  261  ;  Stevens  v.  Graham,  7  S.  &  R.  508.  The  reason 
of  this  is,  that  the  law  presumes  the  alteration  to  be  beneficial  to 
him  who  makes  it,  although  it  may  not  appear  to  be  so ;  such  as  an 
alteration  of  a  note  from  one  hundred  to  ninety-nine  dollars,  for 
the  purpose  of  giving  jurisdiction  to  a  justice  of  the  peace,  that 
the  obligee  might  thereby  hasten  his  judgment,  which  would  clearly 
avoid  the  note. 

If  the  obligee  procure  persons  to  put  their  names  as  witnesses  to 
a  bond,  it  renders  it  void,  without  a  new  delivery  :  Marshall  v. 
Gougler,  10  S.  &  R.  164 ;  Babb  v.  Clemson,  Id.  424 ;  Pigott's 
Case,  11  Coke  27. 

Austin,  for  defendant  in  error. 

The  note  upon  which  this  suit  is  brought,  was  not  altered  after 
its  delivery,  nor  was  it  altered  by  the  payee ;  which  distinguishes 
it  from  those  cited  by  the  plaintiff  in  error.  Nothing  but  a  fraud- 
ulent alteration  of  a  paper,  by  a  party  to  it,  will  avoid  it.  An 
alteration  by  one  who  is  not  a  party  will  not  avoid  it.  Chit,  on 
Bills  131-6-7 ;  Hunt  v.  Adams,  6  Mass.  510.  But  in  this  case 
Johnston  was  authorized  by  Ogle  to  make  the  alteration  ;  such  is 
the  legal  inference  from  the  nature  of  the  obligation,  and  the  acts 
of  the  payers  :  Smith  v.  Croker,  5  Mass.  538. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — Giving  the  testimony  of  the  defendant  on  the  plea 
of  won  est  factum,  the  whole  force  to  which  it  is  entitled,  and  it 
amounts  to  this:  Alexander  Ogle  agreed  to  become  the  bail  of 
Adam  Johnston,  for  a  sum  not  exceeding  $-100.  Ogle  drew  a 
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note  for  that  sum,  with  a  blank  for  the  time  when  it  was  to  be  made 
payable  and  executed  in  the  presence  of  a  witness.  The  note  was 
put  into  the  hands  of  Johnston,  \vho,  not  having  use  for  so  much 
money,  altered  the  sum  of  $400  to  $323,  and  filled  the  blank  with 
the  words,  "  the  first  of  December  next."  The  note  was  also  exe- 
cuted by  him  in  the  presence  of  a  witness,  but  in  the  absence  of 
Ogle,  and  then  delivered  to  Graham,  who  advanced  him  the  money. 
There  is  no  pretense  to  say  that  Graham  made  any  alteration  in 
the  note,  or  that  any  alteration  was  made  by  any  other  person, 
after  the  delivery.  It  is  contended,  that  this  is  not  the  deed  of 
Ogle.  We  are  of  opinion  that  it  is  his  deed.  The  facts  justify 
the  jury  in  believing,  that  Johnston  was  the  agent  of  Ogle,  and  as 
such,  authorized  to  make  the  alteration,  and  fill  the  blank.  It  be- 
came his  deed  from  the  time  of  the  delivery  by  his  agent,  and  not 
when  it  was  executed  and  handed  over  to  Johnston.  Graham  is 
not  chargeable  with  anything  improper  in  the  transaction  ;  and  if  the 
alteration  had  been  made  to  the  prejudice  of  Ogle,  which  this  mani- 
festly was  not,  it  would  be  unjust  that  Graham  should  be  injured. 
The  loss,  if  any,  should  rather  fall  on  Ogle,  who  puts  it  in  the 
power  of  Johnston  to  impose  upon  a  person,  who  for  aught  that 
appears,  was  free  from  biame.  This  principle  has  already  received 
the  sanction  of  the  Supreme  Court  in  two  adjudged  cases  :  Sig- 
fried  v.  Levan,  6  S.  &  R.  308 ;  Wiley  et  al.  v.  Moore  et  al.  17  Id. 
438. 

The  objection  that  the  note  was  signed  in  the  presence  of  but 
one  of  two  subscribing  witnesses,  and  not  in  the  presence  of  each 
other,  is  destitute  of  any  weight  whatever. 

Judgment  affirmed. 

Commented  on,  infra  202. 
Followed,  4  Wh.  21. 
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Hoover  against  Shields. 

The  sale  of  part  of  mortgaged  land  by  the  sheriff,  upon  a  judgment 
against  one  to  whom  the  mortgagor  had  sold,  divests  the  lien  of  the  mortgage 
pro  tan  to :  and  a  subsequent  sale  of  such  part  by  the  sheriff  upon  the  mort- 
gage, vests  no  title  in  the  purchaser. 

The  circumstance  that  the  proceeds  of  the  sale  upon  the  judgment  were 
received  by  the  plaintiff  in  that  judgment  does  not  alter  the  case ;  nor  in  it 
sufficient  evidence  to  establish  the  fact  that  such  plaintiff  purchased  the  land 
subject  to  the  mortgage. 

APPEAL  by  the  plaintiff  from  the  Circuit  Court  of  Washington 
county,  held  by  Justice  Huston. 

This  was  an  action  of  ejectment  for  one  hundred  acres  of  land 
on  the  Monongahela  river,  brought  by  Manuel  Hoover  against 
David  Shields. 

Manuel  Hoover,  Sr.,  the  father  of  the  plaintiff,  under  whom  both 
parties  claimed,  was  the  owner  of  two  hundred  and  twenty-seven 
acres  of  land,  of  which  the  land  in  dispute  was  a  part.  On  the 
13th  March  1815,  he  sold  and  conveyed  the  same  to  Charles  De 
Hass  for  $7958,  and  at  the  same  time  took  a  mortgage  to  secure 
the  payment  of  $3659,  part  of  the  purchase-money.  This  mort- 
gage was  sued  in  1820,  and  in  1822  a  judgment  was  obtained 
thereon  for  $2020.43.  Subsequently  the  plaintiff  died,  and  Man- 
uel Hoover,  his  executor,  the  present  plaintiff,  was  substituted ;  he 
procured  a  levari  facias  to  issue,  upon  which  the  mortgaged  pre 
mises  were  sold  to  him  for  $400,  and  for  which  he  obtained  the 
sheriff's  deed  30th  March  1827.  This  was  the  plaintiff's  case. 

For  the  defendant  it  appeared  that  on  the  30th  December  1815, 
Charles  De  Hass  sold  and  conveyed  in  fee-simple  one  hundred  and 
forty-two  acres  of  the  land  conveyed  to  him  by  Hoover,  and  which 
embraced  the  land  in  dispute,  to  John  Neal  for  $4779.  In  1820  a 
judgment  was  obtained  in  favor  of  David  Shields  and  others 
against  John  Neal  for  $6190,  upon  which,  in  1825,  an  alias  fi.  fa. 
issued,  which  was  levied  on  the  one  hundred  and  forty-two  acres, 
which  was  condemned  and  sold  on  a  vend.  ex.  to  David  Shields,  the 
defendant,  for  $550,  who  obtained  the  sheriff's  deed  therefor  on  the 
4th  April  1826.  It  also  appeared  that  the  proceeds  of  this  sale 
was  applied  to  David  Shields's  judgment. 

The  opinion  of  his  honor  who  tried  the  cause,  was  that  the  first 
sale  of  the  land,  upon  the  judgment  of  Shields  and  others,  divested 
the  lien  of  the  mortgage:  and  that  the  second  sale  upon  the  mort- 
gage-judgment vested  no  title  in  the  plaintiff". 
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The  jury  found  accordingly  for  the  defendant,  upon  which  judg 
ment  was  entered,  and  the  plaintiff  appealed. 

Kennedy,  for  the  appellant,  contended  that  this  case  differed 
materially  from  the  ordinary  case  of  a  sale  of  mortgaged  land  upon 
a  junior  judgment;  in  this,  that  in  this  case  but  a  part  of  the  mort- 
gaged premises  was  sold.  To  decide  that  the  lien  of  this  mortgage 
was  divested  by  a  sale  of  a  part  of  the  mortgaged  premises,  would 
be  to  establish  the  principle  that  it  is  in  the  power  of  a  mortgagor 
to  fritter  up  the  property  mortgaged,  and  have  the  same  sold  by 
piecemeal  to  the  manifest  prejudice  of  the  mortgagee,  and  in  viola- 
tion of  his  contract. 

But  it  should  have  been  submitted  to  the  jury  to  determine 
whether  Shields  did  not  purchase  subject  to  the  mortgage;  and  the 
circumstance  of  his  having  received  the  proceeds  of  the  first  sale 
upon  his  own  judgment  is  strong  evidence  of  that  fact. 

Walter  Forward,  for  the  appellee. 

The  right  to  divide  property  is  incident  to  the  title  of  a  mort- 
gagor ;  but  the  assumption  of  the  fact  that  a  division  of  property 
deteriorates  its  value,  is  gratuitous,  and  generally  not  realized  by 
experience. 

Whether  a  purchaser  at  sheriff's  sale  buys  subject  to  a  mortgage, 
is  a  matter  of  evidence ;  and  it  requires  strong  and  unequivocal 
proof  to  establish  it.  Here  there  is  no  such  proof;  and  if  there  is 
any  inference  at  all,  it  is  very  weak. 

Judgment  affirmed. 

Commented  on,  1  H.  102. 

Followed,  7  W.  478. 

See  Act  6  April  1830,  sect.  1,  P.  L.  293. 
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Williams  against  Glenn. 


IN    ERROR. 


In  an  action  of  trespass  quare  clausum  fregit,  and  carrying  away  goods. 
a  recovery  of  $5  damages  by  the  plaintiff  will  entitle  him  to  recover  full 
costs. 

ERROR  to  Crawford  county. 

This  was  an  action  of  trespass  brought  by  John  Glenn  against 
William  Williams.  The  plaintiff  in  his  declaration  set  out  his 
cause  of  action  to  be,  "  that  the  defendant  broke  and  entered  his 
close,  took  and  carried  away  two  hundred  pounds  of  flour,"  to  his 
damage,  £c. 

The  defendant  pleaded  not  guilty. 

The  cause  was  referred  to  arbitrators,  at  the  instance  of  the 
plaintiff,  who  reported  in  his  favor  $5  damages ;  for  which  judg- 
ment was  entered.  The  plaintiff  took  out  an  execution  for  debt  and 
costs. 

The  defendant  moved  in  the  court  below,  that  the  execution 
be  set  aside  so  far  as  respects  the  costs ;  which  motion  was  re- 
fused. 

At  a  previous  term,  Green,  for  plaintiff  in  error,  assigned  this 
error  :  "  That  the  judgment  does  not  carry  costs,  therefore  the  exe- 
cution for  costs  is  erroneous." 

No  appearance  for  plaintiff  in  error. 
J.  S.  Riddle,  for  defendant  in  error. 

The  twenty-sixth  section  of  the  One  Hundred  Dollar  law,  does 
not  require  an  affidavit  to  be  filed  in  actions  of  trespass.  In  this 
case  a  justice  would  have  no  jurisdiction  :  Masteller  v.  Trimbly, 
6  Binn.  33  ;  1  Browne  331.  In  these  cases,  the  principle  was  es- 
tablished that  a  justice  has  jurisdiction  only  in  cases  where  the 
injury  consequent  upon  the  trespass  is  immediate  to  real  or  per- 
sonal property.  The  act  of  the  22  &  23  Car.  2,  which  provides, 
that  in  the  event  of  a  recovery  of  a  sum  less  than  40s.  there  shall 
be  no  more  costs  than  damages,  does  not  apply  to  trespass  quare 
clausum  fregit :  1  Salk.  208  ;  Bull.  Nisi  Prius  329  ;  3  Wils.  319. 

Judgment  and  execution  affirmed. 
Commented  on,  26  Smith  437. 
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Black  against  Marvin. 


IX    ERROR. 


One  partner  is  not  a  competent  witness  for  his  co-partner  in  an  action 
brought  against  him,  which  arose  out  of  a  partnership  transaction;  nor  can 
he  be  made  so  by  a  release  from  liability  to  contribute. 

WRIT  of  error  to  the  Common  Pleas  of  Crawford  county. 

This  was  an  action  brought  by  Marvin  against  Black,  for  not 
delivering  goods,  which  he  had  undertaken  to  carry. 

The  defendant  offered  Gibson  as  a  witness,  who  was  objected  to 
by  the  plaintiff,  on  the  ground  of  his  having  been  a  partner  of 
Black  in  the  transaction  out  of  which  this  suit  arose.  Whereupon 
Black  executed  a  release  to  Gibson,  of  which  the  following  is  an 
extract,  "  do  hereby  release,  discharge  and  acquit  herefrom  all  lia- 
bility, negligence  in  hauling  butter,  cheese,  &c.,  from  Centre 
county ;  and  from  actions,  causes  of  action,  suits  or  demands,  aris- 
ing out  of  the  said  transaction  in  way  or  manner  whatever  ;  hereby 
totally  discharging  the  said  Robert  from  all  kind  of  responsibility 
in  the  same." 

The  court  (Shippen,  president,)  rejected  the  witness. 

Sclden,  for  plaintiff  in  error. 

Whether  the  plaintiff  recovered  in  this  action  against  Black  or 
not,  he  could  not  sustain  another  action  against  Gibson.  And  as 
to  Gibson's  liability  to  Black,  he  was  released  from  it. 

Wallace,  for  defendant  in  error. 

There  are  two  grounds  why  a  partner  is  not  a  competent  witness. 
One  is,  that  the  joint  funds  are  diminished  by  a  recovery.  And 
the  other  that  he  is  liable  to  contribution.  In  this  case  the  first 
reason  is  conclusive  why  the  witness  was  properly  rejected. 

PER  CURIAM. — The  interests  of  the  witness  and  defendant  were 
inseparable.  They  were  partners  as  carriers,  and  the  joint  funds 
would  be  decreased  by  an  execution  against  either  ;  so  that  the  wit- 
ness had  an  interest  paramount  to  the  release ;  the  words  of  which 
too  are  scarcely  comprehensive  enough  to  include  his  responsibility 
even  to  the  defendant. 

Judgment  affirmed. 

Followed.  2  W.  351  ;  1  Wh.  398. 

Kernedied  by  Act  15th  April  1869,  sect.  1.  P.  L.  30. 
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Cowles  against  Cowles. 


IK   ERROR. 


The  petition  and  affidavit  of  a  party  to  a  suit,  to  compel  the  production 
of  papers  by  the  opposite  party,  need  only  describe  such  papers  with  reason- 
able certainty. 

On  an  application  to  compel  the  production  of  papers,  very  much  is  left 
to  the  sound  discretion  of  the  court;  and  when  it  is  exercised  it  will  require 
a  strong  case  to  induce  this  court  to  reverse  their  judgment. 

A  judgment  by  default  against  a  defendant,  in  an  action  on  the  case,  for 
the  non-production  of  papers,  or  for  not  assigning  sufficient  reason  why 
he  does  not  produce  them,  is  an  interlocutory  judgment;  and  the  sum  due 
may  be  liquidated  by  inquisition. 

WRIT  of  error  to  the  Common  Pleas  of  Crawford  county. 

This  was  an  action  on  the  case,  brought  by  Michael  Cowles 
against  Oliver  Cowles.  The  plaintiff  filed  a  declaration  containing 
four  counts.  1st.  For  money  had  and  received.  2.  For  money 
lent.  3.  For  work  and  labor  done.  4.  Quantum  meruit  for  work, 
&c. 

The  defendant  pleaded  non  assumpsit  infra  sex  annos,  payment 
and  set  off,  with  leave,  &c. 

On  the  14th  February  1828,  the  plaintiff  presented  and  filed  the 
following  petition ; 

"  Plaintiff  saith  that  the  defendant  being  indebted  to  him,  gave 
him  two  promissory  notes,  dated  in  the  year  1819,  he  thinks  both 
dated  19th  September  1819 ;  one  for  3431  or  thereabouts,  payable 
in  one  year ;  the  other  for  $772  or  $775  or  thereabouts,  payable 
in  three  years.  The  notes,  with  other  papers  of  the  plaintiff,  were 
left  in  a  tin  trunk  belonging  to  him,  at  the  house  of  the  defendant, 
and  in  his  possession  ;  and  upon  application  to  the  defendant  since, 
he  has  refused  to  give  them  up." 

Whereupon  the  court  made  an  order  upon  the  defendant,  under 
the  Act  of  27th  February  1798,  to  produce  said  notes,  &c. 

On  the  15th  April  1828,  the  defendant  made  and  filed  the  fol- 
lowing affidavit : 

"  Crawford  county,  ss. 

"  Oliver  Cowles,  being  duly  sworn,  doth  depose  and  say,  that 
it  is  certainly  out  of  his  power  to  produce  the  notes  called  for  in 
the  within  affidavit  and  notice ;  and  that  if  such  notes  ever  did 
exist,  they  have  long  since  been  fully  and  entirely  satisfied.  And 
that  at  the  time  the  notice  was  served  on  the  defendant,  nor  at  any 
time  since,  was  it  in  his  power  to  produce  said  notes." 
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The  plaintiff  having  objected  to  this  affidavit,  on  the  ground  of 
its  being  evasive  and  insufficient,  the  defendant  appeared  in  court, 
and  underwent  the  following  examination. 

Oliver  Cowles  being  sworn  to  make  true  answers,  says — he 
never  saw  the  notes  described  in  the  notice,  to  his  knowledge.  I 
have  no  knowledge  or  recollection  of  ever  having  giving  such 
notes.  There  was  a  tin  trunk  left  in  my  possession  by  \V.  Cowles ; 
it  was  locked,  there  was  a  lock  on  it.  I  never  examined  it  to  see 
if  it  was  locked ;  I  never  examined  the  contents  of  the  trunk.  I 
do  not  know  what  became  of  the  trunk.  It  is  not  in  my  house  to 
my  knowledge.  I  have  not  seen  it  since  before  the  suit  was  brought. 
W .  Cowles  had  lived  at  my  house  and  was  gone  about  a  year  be- 
fore. It  was  a  small  trunk,  nine  by  six  inches — he  has  other  pro- 
perty there  now.  I  have  looked  for  this  little  box  where  it  used  to 
stand.  I  have  no  knowledge  what  has  become  of  it. 

Cross-examined  by  plaintiff: 

I  did  give  W.  Cowles  two  notes  a  number  of  years  ago.  I  can't 
tell  if  they  were  given  in  1819 ;  one  was  not  for  $431.  I 
can't  tell  the  exact  sum,  but  it  was  for  less  than  $400,  it  was  not 
near  $400.  I  think  it  was  upwards  of  $300.  I  can't  tell  what  the 
other  note  was.  Question:  Was  it  for  $500,  $600  or  $700? 
Answer :  I  can't  tell  certainly  if  it  was  for  upwards  of  $500 — I 
gues  it  was — it  was  not  for  upwards  of  $600.  W.  Cowles  did  tell 
me  that  these  notes  were  in  that  trunk,  and  requested  me  to  give 
him  up  that  trunk.  I  did  not  refuse  to  deliver  it.  I  told  him  he 
might  have  it ;  that  was  in  October  or  September  1826  ;  I  have  not 
seen  it  to  my  recollection  for  some  time  previous  to  that.  I  can't 
say  when  I  did  see  it.  It  commonly  stood  on  the  bureau,  or  back 
of  it,  when  he  left  it  there.  I  did  not  remove  the  trunk  from  that 
place,  nor  tell  any  other  person  to  remove  it.  I  did  not  know  any 
other  person  removed  it.  I  believe  he  kept  his  papers  in  that 
box.  When  I  told  him  he  might  have  it,  I  did  not  know  but  what 
it  was  then  on  the  bureau.  No  person  had  told  me  W.  Cowles  was 
coining  for  his  trunk,  that  I  recollect  of;  a  Mr.  Reynolds  did 
not  tell  me  so.  I  have  never  told  W.  Cowles,  to  my  knowledge, 
that  he  should  never  take  those  notes  away  from  my  house. 
I  don't  know  or  recollect  that  I  had  any  conversation  with  W. 
Cowles  about  taking  them  away.  I  believed  I  wished  him  not 
to  take  those  notes  away ;  and  I  believe  I  expressed  that  wish  to 
him.  Q.  Did  you  not  tell  W.  Cowles  when  he  came  to  the  field  to  ask 
for  the  trunk,  that  it  was  where  he  could  not  get  it  ?  A.  I  did  not — 
the  trunk  had  been  on  the  bureau  for  a  year  or  two.  -The  latter 
part  of  the  harvest,  before  W.  C.  talked  with  me  about  set- 
tling; and  we  had  a  settlement  by  agreement.  The  trunk  was  in 
sight  at  the  time  of  that  conversation.  I  think  he  talked  of  taking 
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away  the  trunk  at  the  time.  I  do  not  recollect  that  I  expressed  a 
wish  lie  should  not  take  the  trunk  away.  I  know  the  family  did. 
I  guess  it's  likely  I  did.  I  told  him  if  he  would  come  down  in  six 
weeks  I  would  do  just  as  I  had  agreed  with  him.  I  did  not  tell 
him  I  would  settle  with  him  and  secure  him.  I  told  him  to  come  to 
Meadville  and  finish  the  settlement.  Q.  Did  you  then  go  from  the 
harvest  field  to  the  house  together  ?  A.  No,  I  went  in  when  he  was 
there.  lie  took  the  notes  out  of  the  trunk,  and  said,  if  you  wish 
to  be  an  honest  man  you  can.  I  told  him  I'd  just  do  as  I  had 
agreed.  I  believe  I  did  put  the  notes  in  there  again.  •  I  guess  I 
did  not  tell  my  little  boy  to  take  the  trunk  and  put  it  on  the 
bureau.  I  can't  tell  how  long  it  remained  on  the  bureau.  State 
the  amount  of  these  notes.  I  can't  tell  more  than  I  have.  I  can't 
tell  their  date  nor  the  year.  I  can't  tell  the  exact  amount ;  I  guess 
one  was  for  about  $500  and  the  other  $325.  j  can't  speak  with 
certainty  as  to  the  amount.  Q.  How  can  you  say  you  never  saw  the 
notes  described  in  this  notice  ?  A.  Because  I  don't  think  they 
were  so  large.  I  do  not  know  the  date  was  1819;  the  notes  were 
on  interest.  I  can't  tell  certainly  if  they  were  payable  on  demand. 
I  guess  one  was  payable  in  one  year.  I  can't  tell  if  the  whole  was 
payable  in  three  years  or  two  years.  The  smaller  note  was  pay- 
able in  one  year.  The  other  was  on  longer  credit.  My  family 
consisted,  when  the  trunk  was  missing,  of  a  wife  and  five  sons ;  but 
four  at  home.  Mr.  Day's  daughter  was  at  my  house  part  of  the 
time,  between  August  and  October ;  she  was  living  there  when 
Wickliff  came  down. 

The  court  (Shippen,  president,)  gave  judgment  by  default  for  the 
plaintiff,  and  directed  an  inquest  to  be  taken  at  the  next  term  to 
ascertain  for  what  sum  final  judgment  should  be  given. 

At  the  next  term  the  cause  was  tried  before  a  jury,  and  a  verdict 
was  rendered  for  the  plaintiff  for  $1958.70,  the  amount  of  two  notes, 
and  $360  for  six  years'  services,  amounting  to  $'2318.70. 

In  this  court  these  errors  were  assigned : 

1.  The  facts  disclosed  in  the  petition  of  the  plaintiff  below  are 
not  sufficient  to  warrant  the  court  to  render  a  judgment  by  default 
against  the  defendant. 

2.  The  court  erred  in  rendering  a  judgment  by  default  on  all  the 
facts  disclosed. 

Derickson  and  S.  B.  Foster,  for  plaintiff  in  error. 

To  authorize  a  judgment  by  default,  under  the  Act  of  27th  Feb- 
ruary 1798,  three  things  are  necessary :  1.  The  paper  must  be  in 
the  possession  of  the  opposite  party.  2.  Material  to  the  issue.  3. 
Described  with  certainty.  These  things  must  appear  by  the  affi- 
davit of  the  plaintiff ;  and  they  must  appear  with  certainty,  so  as 


142  SUPREME  COURT  [Pittsburgh 

[Cowles  r.  Cowles.] 

to  enable  the  prothonotary  to  enter  the  judgment  for  the  proper 
amount:  Rose  v.  King,  5  S.  &  R.  244.  It  does  not  appear  by  the 
affidavit  of  the  plaintiff  in  this  case,  that  the  defendant  had  the 
notes  in  his  possession  ;  the  defendant  swears  positively  that  he  had 
them  not.  There  could  be  no  judgment  entered  by  the  prothono- 
tary upon  the  plaintiff's  affidavit,  because  of  its  uncertainty. 

J.  J.  Pearson  and  Wallace,  for  defendant  in  error. 

The  papers  are  described  with  sufficient  certainty  to  apprise  the 
defendant  of  what  was  called  for ;  no  prudent  man  could  describe 
them  with  more  certainty.  The  judgment  by  default  did  the  de- 
fendant no  harm,  because  the  amount  of  the  notes  were  made 
certain  by  evidence  before  the  inquest.  The  answer  of  the  defend- 
ant is  not  sufficient,  because  it  does  not  satisfy  the  court  why  he 
does  not  produce  the  papers ;  in  an  investigation  about  the  exist- 
ence of  papers,  much  must  be  left  to  the  discretion  of  the  court: 
Wright  v.  Crane,  13  S.  &  R.  447. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — There  is  nothing  in  the  plaintiff's  exceptions  which 
has  not  already  been  decided  in  Wright  v.  Crane,  13  S.  &  R.  450. 
The  Act  of  the  27th  February  1798,  under  which  this  proceeding 
is  had,  does  not  require  that  the  affidavit  should  be  positive.  It 
would  weaken  the  act  very  much,  says  Chief  Justice  Tilghman,  to 
decide  that  positive  proof  was  necessary  of  the  existence  of  the 
papers  called  for,  or  of  their  being  in  the  possession  of  the  adverse 
party.  The  affidavit  on  which  the  court  made  the  order  is  as  posi- 
tive as  the  nature  of  the  case  would  admit,  as  much  so  as  a  regard  to 
truth  would  allow.  And  this  is  all  that  can  be  reasonably  required. 
The  deponent  avers  the  existence  of  two  notes,  given  by  the  defend- 
ant to  him,  dated  in  the  year  1819,  and  thinks  that  both  were  dated 
the  19th  September  1819.  That  one  was  for  the  sum  of  $431,  or 
thereabouts,  payable  in  one  year;  the  other  for  3772  or  §775,  or 
thereabouts,  payable  in  three  years.  He  also  distinctly  avers  that 
these  papers  were  left  by  him  in  a  tin  trunk,  at  the  house  of  the 
defendant,  and  in  his  possession  ;  that  he  had  applied  to  the  defend- 
ant for  their  re-delivery,  and  that  he  had  refused  to  give  them  up. 
From  this  description  the  defendant  could  be  at  no  loss  to  know 
what  papers  the  plaintiff  required  him  to  produce.  Nor  is  it  won- 
derful that  the  plaintiff  should  be  unable  to  fix  the  precise  date,  or 
ascertain  the  exact  amount ;  this  is  an  occurrence  that  may  well 
happen,  and  frequently  does,  particularly  to  persons  extensively 
engaged  in  business,  or  where  their  recollection  may  have  failed 
from  lapse  of  time.  Under  these  circumstances  it  was  incumbent 
on  the  defendant  to  deny  the  plaintiff's  allegation  altogether,  or  tn 
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admit  they  were  once  in  his  possession,  and  to  assign  some  reason 
why  it  was  not  in  his  power  to  produce  them.  If  he  had  denied  the 
existence  of  the  notes,  or  had  said  that  they  were  never  in  his  pos- 
session, that  he  had  re-delivered  them  to  the  plaintiff,  or  that  they 
had  been  destroyed  by  accident,  if  these  allegations  had  been  made, 
and  had  been  believed,  it  would  have  accounted  satisfactorily  for 
their  non-production. 

The  Court  of  Common  Pleas,  who  were  the  judges  of  the  whole 
case,  were  not  satisfied  with  the  answer;  nor  can  we  say  there  was 
anything  wrong  in  this.  It  would  be  perilous  for  us  to  reverse 
their  decision,  on  a  mere  difference  of  opinion,  in  regard  to  the 
weight  of  testimony ;  particularly  when  it  is  recollected  that  they 
had  the  advantage  of  a  viva  voce  examination  of  the  defendant. 
But  here  there  is  something  more  than  a  presumption  that  the  notes 
were  once  in  the  possession  of  the  defendant.  It  is  certain  they 
were  at  one  time  in  his  custody.  Why  then  does  he  not  produce 
them  or  give  some  reason  why,  in  the  language  of  the  act,  it  is  not 
in  his  power  so  to  do  ?  This  is  a  proceeding  in  the  nature  of  a 
bill  of  discovery,  and  as  such,  should  be  viewed  with  a  favorable 
eye.  The  object  is  to  wrest  from  the  defendant  papers  fraudulently 
withheld  from  the  wrightful  owner.  The  court  must  decide,  not 
from  detached  sentences,  but  from  the  whole  examination.  From 
this  the  inference  is  strong,  that  the  defendant  could  have  given 
reasons,  if  it  had  suited  his  purposes,  why  it  was  not  in  his  power 
to  produce  the  notes.  If  the  defendant  has  been  injured,  it  is  his 
own  fault,  as  it  is  manifest,  there  has  been  a  want  of  candor  and 
fair  dealing  on  his  part.  The  act  imposes  no  hardships. 

Besides,  we  do  not  see  that  the  defendant  has  been  injured  ;  as 
the  plaintiff  was  bound,  notwithstanding  the  judgment  by  default, 
to  prove  the  amount  of  the  notes.  This  was  an  action  on  the  case, 
in  which  the  declaration  contained  the  money  counts  only ;  the 
judgment  fixed  nothing,  arcertained  no  sum.  It  was  therefore 
necessary  for  the  plaintiff  to  give  evidence  of  the  amount  of  the 
notes.  In  this,  the  uncertainty  is  said  to  consist ;  for  the  complaint 
is,  that  the  affidavit  ascertains  no  certain  sura,  for  which  judgment 
by  default  can  be  given.  The  judgment  being  interlocutory,  a 
defect  in  that  particular  can  be  remedied  by  evidence  at  the  trial. 
And  this  was  done  here. 

Judgment  affirmed. 

Referred  to,  2  Gr.  55. 
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McCleary  against  Allen. 

IN    ERROR. 

In  an  action  brought  by  a  landlord  against  his  tenant  to  recover  the  rent, 
it  is  not  competent  tor  the  tenant  to  give  in  evidence  that  immediately  after 
the  term  had  ended  for  which  the  rent  was  claimed,  the  landlord  was  ejected 
from  the  land  by  an  execution  which  issued  upon  a  judgment  in  an  action 
of  ejectment,  which  had  been  brought  against  the  landlord  and  the  tenant 
during  the  pendency  of  the  lease. 

ERROR  to  the  Common  Pleas  of  Mercer  county. 

This  was  an  action  of  covenant,  brought  by  Jonathan  Allen 
against  Thomas  McCleary,  upon  a  lease,  dated  26th  February  1823, 
to  recover  three  years'  rent  of  a  tract  of  land  from  1st  April 
1823,  till  1st  April  1826. 

The  defendant  offered  in  evidence  the  record  of  an  action  of 
ejectment  brought  by  Mathias  Flock  against  Jonathan  Allen  and 
Thomas  McCleary  to  May  term  1824,  to  recover  the  land  for  which 
the  rent  sued  for  was  claimed,  by  which  it  appeared  that  the  cause 
was  tried  on  the  22d  August  1826,  and  a  verdict  and  judgment 
were  rendered  for  the  plaintiff,  upon  which  an  habere  facias  posses- 
sionem  issued  7th  December  1827,  which  the  sheriff  returned, 
"  turned  defendants  out  of  possession  ;  plaintiff  had  notice,  but  did 
not  attend  to  receive  possession."  The  defendant  also  offered  to 
accompany  this  offer  with  evidence  that  a  notice  was  served  upon 
him  by  Flock  that  he  was  the  owner  of  the  land. 

This  evidence  was  objected  to  by  the  plaintiff. 

SIPPIN,  president. — As  the  eviction  by  Flock  was  not  until  after 
the  lease,  upon  which  suit  is  brought,  had  expired,  and  McCleary, 
the  tenant,  enjoyed  all  the  benefits  of  the  lease,  the  evidence  offered, 
if  true,  would  not  be  either  a  legal  or  equitable  defence  against  the 
payment  of  the  rent.  It  is  therefore  rejected. 

The  rejection  of  this  evidence  was  here  assigned  as  error. 

Selden  and  »9.  B.  Foster,  for  plaintiff  in  error,  cited  Bauders  v. 
Fletcher,  11  S.  &  R.  419. 

Banks,  for  defendant  in  error,  cited  1  Saund.  204,  in  note  ;  IIo- 
bart's  Rep.  190,  in  note  to  Donel  v.  Andrews,  Ld.  Raym.  370 ; 
Cowp.  242  ;  1  Espinasse  N.  P.  266  ;  1  Salk.  277. 

Judgment  affirmed. 


Sept.  1830.]  OF  PENNSYLVANIA.  145 


Southerland  against  Purry. 

IN    ERROR. 

S.  sold  to  P.  a  tract  of  land  by  articles  of  agreement,  by  the  terms  of  which 
a  part  of  the  purchase-money  was  to  be  paid  in  hand  and  the  balance  "  as 
soon  as  S.  should  deliver  P.  a  deed,  or  give  him  good  security  for  the  deli- 
very of  such  deed."  Twenty-two  years  after  the  date  of  the  agreement,  P. 
obtained  a  patent  for  the  land  from  the  Commonwealth.  Held,  that  S.  could 
not  sustain  an  action  of  ejectment  to  compel  the  payment  of  the  balance  of 
the  purchase-money,  without  first  having  tendered  a  deed  to  P. 

ERROR  to  Mercer  county. 

This  was  an  action  of  ejectment,  in  which  the  plaintiff  in  error 
was  the  plaintiff  below  ;  brought  to  compel  the  payment  of  the  bal- 
ance of  purchase-money  of  a  tract  of  land. 

The  following  agreement  between  the  parties  was  given  in  evi- 
dence : 

"  Article  of  agreement  made  this  14th  day  of  June  1799,  between 
John  Southerland,  of  the  county  of  Westmoreland  and  state  of 
Pennsylvania,  of  one  part,  and  John  Purry,  of  same  county  and 
state  of  the  other  part,  viz.,  that  John  Southerland  sells  a  certain 
tract  of  land,  of  two  hundred  acres,  to  John  Purry,  lying  on  the 
waters  of  Wolf  creek,  the  third  district  adjoining  lands,  &c.,  and 
said  Southerland  is  to  make  a  good  clear  deed,  without  encumbrance, 
as  soon  as  the  office  is  open  for  said  land ;  and  said  Purry  is  to  pay 
to  the  said  Southerland  58£.  15s.  of  the  purchase-money,  in  hand, 
and  said  Southerland  sells  to  said  Purry  the  aforesaid  lands,  at  82 
per  acre,  and  said  Purry  is  to  pay  the  balance  of  the  remainder 
purchase-money,  as  soon  as  said  Southerland  delivers  him  the  deed  ; 
or  gives  him  security  for  the  delivery  of  said  deed  ;  then  said  Purry 
is  to  pay,  on  or  before  the  opening  of  said  land  office :  and  the  true 
performance  parties  bind  themselves  in  the  sum  of  3007." 

In  1821,  Purry  obtained  a  patent  for  the  land  himself. 

The  defendant  requested  the  court  to  instruct  the  jury,  that  the 
plaintiff  could  not  recover;  not  having  tendered  a  deed  to  the  de- 
fendant before  suit  brought. 

SHIPPEN,  president. — I  assent  to  the  argument  of  plaintiffs 
counsel,  who  urged  that,  by  this  article,  the  money  was  not  pay- 
able till  the  deed  was  made ;  that  a  presumption  of  payment  after 
the  lapse  of  twenty  years,  does  not  apply  to  this  case ;  nor  does 
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the  Act  of  Limitation  apply.  According  to  the  terms  of  their  ar- 
ticle, and  the  testimony  in  the  case,  Southerland  was  bound  to  exe- 
cute his  deed  to  defendant  before  he  could  bring  suit — but  he  ne- 
glected from  1801  to  1821  to  take  out  a  patent,  and  then  in  1821 
Purry  takes  out  the  patent  himself.  After  so  unreasonable  a  delay, 
Purry  was  right  in  doing  so ;  still  Southerland  should  have  ten- 
dered to  Purrv  his  deed  of  confirmation  or  release  (signed  also  by 
his  wife,  if  he  had  one),  before  he  brought  suit ;  and  when  he  has 
done  so,  he  may  yet  recover  the  balance  due,  without;  he  ought 
not  to  recover  in  this  attempt  to  take  the  land. 

An  exception  was  taken  to  the  opinion  of  the  court. 

Ayres  and  S.  B.  Foster,  for  plaintiff  in  error. 

The  defendant  had  a  perfect  title  to  the  land,  and  was,  therefore, 
bound  to  pay  the  purchase-money.  He  had  the  equitable  title  by 
the  agreement  with  the  plaintiff,  and  he  had  the  legal  title  by  his 
patent  from  the  Commonwealth.  No  deed  from  the  plaintiff  was 
necessary. 

J.  J.  Pearson  and  Banks,  for  defendant  in  error. 

The  plaintiff  had  not  complied  with  the  covenants  in  the  agree- 
ment, which,  on  his  part,  were  to  be  performed ;  he  could  not, 
therefore,  support  an  action  of  debt  or  covenant.  It  is  as  certain 
that  he  cannot  obtain  the  same  objects  by  any  other  form  of  action. 
A  deed  from  him  is  essential  to  his  right  of  action  ;  he  has  a  wife, 
whose  right  of  dower  is  not  conveyed. 

The  plaintiff  having  parted  with  his  equity,  by  the  agreement, 
and  not  having  obtained  any  legal  estate,  he  cannot,  therefore,  sup- 
port an  ejectment. 

The  opinion  of  the  court  was  delivered  by 

SMITH,  J. — The  errors  assigned  are  to  the  charge  of  the  court : 

1.  That  the  court  erred  in  instructing  the  jury,  that  Southerland 
was  bound  to  execute  a  deed  and  tender  it  to  Purry,  before  he  could 
bring  suit. 

We  cannot  see  error  in  this  instruction  of  the  court.  Souther- 
land  settled  on  the  land  in  controversy  in  1796,  and  sold  it  to 
Purry  on  the  14th  of  June  1799,  by  an  article  of  agreement,  for 
^2  per  acre ;  58/.  15«.  were  to  be  paid  in  hand,  and  the  residue 
of  the  purchase-money  as  soon  as  Southerland  would  deliver 
Purry  a  deed,  or  give  him  good  security  for  the  delivery  of  such 
deed.  It  would  appear,  that  when  the  ejectment  was  instituted, 
it  was  intended  to  recover  on  the  original  settlement,  but  when 
the  defendant  produced  his  article  of  agreement,  the  plaintiff 
abandoned  his  original  ground,  and  considered  his  suit  an  equit- 
able ejectment,  brought  to  compel  the  payment  of  the  purchase- 
money  ;  but  the  court  decided  that  the  plaintiff  could  not  recover 
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unless  he  made  a  deed  to  the  defendant.  In  this  the  court  were 
certainly  right,  for  all  this  was  required  to  he  done  by  the  plaintiff 
by  his  article  of  agreement,  and  although  there  was  an  alternative 
to  deliver  a  deed  to  Purry,  or  give  him  security  for  such  delivery, 
it  is  not  pretended  that  the  plaintiff  performed  either  ;  he  could 
not  recover  unless  he  had  performed  the  one  or  the  other  of  the 
alternatives.  There  was,  then,  no  error  in  this  instruction  to  the 

JUI7- 

2.   It  is  said  the  court  erred  in  charging  the  jury  that  after  Purry 

had  taken  out  the  title  himself  from  the  land  office,  Southerland 
was  bound  to  tender  a  deed  of  confirmation  or  a  release  before  he 
could  bring  this  suit. 

We  do  not  see  any  error  in  this  instruction.  The  bringing  of 
this  very  ejectment  shows  that  the  plaintiff  lays  claim  to  the  land ; 
and  does  so  although  the  defendant  has  the  legal  title  for  it,  and 
why  does  not  the  plaintiff  release  this  claim  before  he  calls  on  the 
defendant,  and  claims  from  him  the  purchase-money  ?  by  his  article 
he  has  undertaken  to  make  a  good  and  clear  deed  without  encum- 
brance ;  but  this  he  has  not  done,  and  therefore  cannot  sustain  this 
suit.  It  is  the  common  case  of  a  man  who  buys  a  tract  of  land, 
but  who  is  not  to  pay  until  a  deed  is  made  to  him  for  it  clear  of  all 
encumbrances.  If  the  vendor  dpes  not  do  this,  and  the  vendee 
discharges  or  pays  off  the  encumbrances,  still  there  is,  in  law  and 
justice,  a  conveyance  due  by  their  contract  from  the  vendor  to  the 
vendee,  and  until  this  is  made  to  him  by  the  vendor,  the  vendee  is 
not  bound  to  pay  the  purchase-money  ;  for  such  is  the  very  contract 
of  the  parties,  and  as  made  by  them,  so  it  must  be  performed. 

Besides,  it  would  appear  the  first  payment  was  actually  made  to 
Southerland  at  the  date  of  the  article  ;  no  more  was  to  be  paid 
until  a  clear  deed  was  made  for  the  land,  or  security  given  for  a 
deed  of  this  description ;  this  I  stated  before  was  not  done,  but  a 
considerable  sum  was  paid  by  the  defendant  (if  not  directly  to  the 
plaintiff  to  the  Commonwealth),  to  obtain  a  patent  for  the  land. 
The  law,  then,  as  laid  down  by  the  Court  of  Common  Pleas  was, 
in  our  opinion,  correct ;  and  there  is  no  error  in  this  part  of  their 
charge.  Judgment  affirmed. 

Commented  on,  5  W.  167. 
Followed,  5  W.  169. 

Overruled,  9  W.  318,  319:  4  Barr  253,  254;  Markley  v.  Swartzlander.  8 
\V.  &  S.  172. 
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Barclay  et  ux.  against  Thompson. 

IN    ERROR. 

An  action  of  slander  will  not  lie  in  Pennsylvania  for  words  spoken  in  an- 
other state,  when  the  offence  charged  by  those  words  is  not  indictable  in  that 
state,  although  it  may  be  indictable  here. 

ERROR  to  the  Common  Pleas  of  Warren  county. 

This  was  an  action  of  slander  brought  by  Barclay  and  wife 
against  Thompson.  The  declaration  charged  the  defendant  with 
having  said  of  the  plaintiff's  wife  that  she  had  been  guilty  of 
adultery. 

The  evidence  established  the  fact  that  the  words  were  spoken  in 
the  state  of  New  York  ;  and  the  place  where  the  defendant  alleged 
the  offence  to  have  been  committed  was  also  in  New  York. 

Shippen,  president,  instructed  the  jury  that  the  plaintiff  could  not 
support  his  action  ;  and  this  on  the  ground  that  the  crime  of 
adultery  was  not  an  indictable  offence  in  the  state  of  New  York. 

The  jury  found  a  verdict  accordingly. 

Galbreath  and  Barritt,  for  plaintiff  in  error,  cited  Vananhin  v. 
Westfall,  14  Johns.  R.  233;  4  Cowen  508;  Church  v.  Hubbard,  2 
Cranch  187. 

The  place  where  the  words  were  spoken  can  only  be  taken  advan- 
tage of  by  special  plea:  Collett  v.  Ld.  Keith,  2  East  273;  Mostyn 
v.  Farrigas,  Cowp.  174 ;  Stark.  Ev.  567.  A  foreign  law  must  be 
pleaded  and  proved. 

Pearson,  for  defendant  in  error,  whom  the  court  declined  to 
hear. 

Judgment  affirmed. 

Referred  to,  16  Smith  144. 


Sept.  1830.]  OF  PENNSYLVANIA.  149 

Cotton  ayninst  Huidekoper. 

IN     ERROR. 

The  words  of  a  witness  contained  in  a  deposition  must  be  construed  ac- 
cording to  the  general  understanding;  they  must  not  he  used  in  their  gram- 
matical sense,  hut  in  common  parlance,  thus,  "  as  deponent  understood  by 
said  11.,"  means  "  as  deponent  understood  said  II.  to  say." 

It  is  not  competent  in  an  action  for  malicious  prosecution  for  the  defend- 
ant to  give  in  evidence  the  substance  of  what  a  number  of  witnesses  swore 
before  the  magistrate  who  took  the  information  in  order  to  establish  probable 
cause. 

If  two  or  more  join  in  a  prosecution,  without  reasonable  or  probable  cause, 
one  and  all  are  answerable  in  damages.  It  is  joint  and  several. 

One  who  participates  voluntarily  in  such  a  prosecution,  and  it  is  carried 
on  with  his  consent,  countenance  and  approbation,  is  a  partner  in  the  trans- 
action, and  liable  for  the  consequences. 

A  non-joinder  of  a  participator,  can  only  be  taken  advantage  of,  if  at  all, 
by  plea  in  abatement. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Crawford 
county. 

This  was  an  action  on  the  case,  for  a  malicious  prosecution, 
brought  by  James  Cotton  against  Harm  Jan  Huidekoper ;  plea,  not 
guilty. 

The  plaintiff  had  been  indicted  in  the  Quarter  Sessions  of  War- 
ren county,  for  shooting  at  the  defendant,  with  intent  to  kill 
him. 

Many  bills  of  exception  were  taken  during  the  progress  of  the 
trial  to  the  opinion  of  the  court,  admitting  and  rejecting  evidence ; 
it  is  only  necessary  to  mention  those  which  gave  rise  to  serious 
questions  of  law. 

After  the  plaintiff  had  given  in  evidence  a  certified  copy  of  the 
record  of  the  indictment,  and  the  finding  "  ignoramus  "  by  the 
grand  jury,  he  offered  the  deposition  of  Daniel  Horn  ;  to  the  ad- 
mission of  a  part  of  which,  to  wit,  these  words  :  "  As  II.  J.  Heidc- 
koper  was  on  his  way  to  Warren  as  deponent  understood  by  said 
Huidekoper,  to  prosecute  said  James  Cotton,  for  shooting  said 
Huidekoper's  horse,  said  Heidekoper  told  deponent,  &c.,"  defendant 
objected.  The  objection  was  sustained,  which  formed  the  first  bill 
of  exception. 

The  defendant  having  given  in  evidence,  by  the  testimony  of 
John  B.  Wallace,  Esq.,  as  follows  :  "  On  a  hearing  before  the  judge, 
after  Cotton  was  brought,  there  were  divers  witnesses  examined. 
I  cannot  undertake  to  state  the  substance  of  what  each  witness 
swore,  but  I  recollect  the  substance  of  the  testimony — there  was  no 
contradiction.  Thomas  Irwin,  James  Irwin,  Esq.,  Joseph  Wright, 
11.  J.  Coles,  and  others  were  sworn  for  the  Commonwealth.  I 
had  taken  down  notes  of  the  testimony  as  I  do  here.  I  gave 
those  notes  to  Mr.  Derrickson  as  prosecuting  attorney."  And 
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having  given  in  evidence,  by  the  testimony  of  D.  Derrickson,  Esq., 
as  follows  :  "  I  have  a  faint  recollection  of  having  had  those  notes 
— 1  know  1  have  not  got  them — Mr.  Wallace  has  called  and  asked 
for  them  several  times."  The  defendant  then  offered  to  prove  by 
the  testimony  of  the  same  witness  (Mr.  Wallace),  the  substance  of 
the  whole  testimony  before  Judge  Hackney.  This  the  plaintiff 
objected  to ;  but  the  court  overruled  the  objection  and  sealed  a 
bill  of  exception. 

The  following  deposition  was  also  read  in  evidence : 

"•  Personally  appeared  before  me,  Jesse  Moore,  Esq.,  president 
judge  of  the  sixth  judicial  district,  in  the  Commonwealth  of  Penn- 
sylvania, Harm  Jan  Iluidekoper,  who  being  duly  sworn,  deposeth 
and  saith,  that  on  Saturday,  the  sixth  day  of  September  1823,  this 
deponent  was  travelling  alone  on  horseback,  from  Sugar  Grove 
village,  towards  Meadville,  along  the  state  road,  and  that  on  reach- 
ing a  bridge,  situate  about  two  miles  south  of  Little  Brokenstraw 
creek,  it  being  then  about  half  after  ten  o'clock  in  the  forenoon,  this 
deponent  was  fired  at  with  a  rifle  gun,  by  some  person  or  persons  con- 
cealed in  the  woods,  on  the  left  side  of  the  road  ;  by  which  shot, 
the  horse  of  this  deponent  was  severely  wounded  in  his  left  thigh. 
This  deponent  further  says,  that  he  did  not  see  the  person  or  per- 
sons who  fired  at  him,  but  that  it  is  his  firm  belief,  that  the  said 
shot  was  fired  at  him  wilfully  and  maliciously,  with  the  intent  to 
kill  him,  this  deponent." 

The  plaintiff  requested  the  court  to  charge  the  jury  on  the  fol- 
lowing points  : 

1.  The  court  are  requested  to  charge  the  jury,  that  if  they  find, 
that  the  defendant  made  the  affidavit  given  in  evidence,  without  any 
legal  compulsion,  with  a  view  to  the  prosecution  of  the  defendant, 
whether   at    the    request  of  any  other  person    or  not,    and  gave 
that  affidavit  to  any  third  person,  to  make  such  use  of  it  as  he  saw 
proper,  he  thereby  constituted  him  his  agent  for  that  purpose,  and 
he  is  responsible   for  all  the  consequences,  whether  acting  within 
or  without  the  express  authority  given  him. 

2.  That  if  the  defendant  participated  voluntarily  in  the  prosecu- 
tion of  the  plaintiff,  and  it  was  carried  on  with  his  consent,  coun- 
tenance and  approbation,  he  is  a  partner  in  the  transaction,  and 
liable  for  the  consequences,  whether  there  were  others  who  partici- 
pated in  it  or  not. 

3.  Whether  the  defendant  participated  in  the  prosecution  of  the 
plaintiff  or  riot,  is  a  fact  exclusively  for  the  decision  of  the  jury. 

4.  The  defendant's  making  the  oath  as  given  in  evidence  (no 
matter  as  respects  the  right  of  action,  whether  at  the  request  and 
direction   of  another  person   or   not),    his  disclosing  the  name  of 
the  plaintiff,  before  those    who  attended  to  the  transaction,   pro- 
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posed  or  undertook  it,  arid  his  going  voluntarily  before  the  grand 
jury,  are  circumstances  for  the  consideration  of  the  jury,  arid  from 
which  they  may  infer  his  participation  and  privity,  so  as  to  render 
him  liable. 

To  which  the  court  answered  :  Whether  the  defendant  partici- 
pated in  the  prosecution  of  the  plaintiff  or  not,  is  a  fact  exclusively 
for  the  decision  of  the  jury :  and  this  alone  is  a  full  answer  to  al) 
these  points. 

The  charge  was  excepted  to. 

Errors  assigned : 

1.  The  court  erred  in  overruling  the  objection  to  the  evidence  as 
contained  in  the  first  and  second  bills  of  exception. 

2.  The  court  did  not  answer  the  plaintiffs  points,  as  they  were 
requested  to  do. 

Q-albreath  and  Barritt,  for  plaintiff  in  error 

The  deposition  offered  in  evidence  should  have  been  received  ; 
for  the  witness  expressed  the  idea,  in  language  well  understood  in 
the  country,  "  that  he  understood  from  Huidekoper"  that  he  was 
going  to  Warren  to  prosecute,  &c.  It  will  not  do  to  construe  depo- 
sitions according  to  grammatical  rules,  but  according  to  the  sense 
of  expressions  as  generally  understood  :  Sampson  v.  Sampson,  4 
S.  &  R.  329. 

The  court  permitted  a  witness  to  testify  what  was  the  substance 
of  the  evidence  of  six  or  ten  witnesses,  given  before  a  magistrate, 
which  was  clearly  erroneous.  1.  Because  the  witness  did  not  pre- 
tend to  know  what  each  witness  swore.  2.  Because  it  was  not  the 
best  evidence  in  the  power  of  the  party.  The  witnesses,  the  sub- 
stance of  whose  testimony  was  given,  all  resided  within  the  juris- 
diction of  the  court,  and  might  have  been  produced  to  testify  again 
what  they  had  said  before. 

John  Banks  and  Wallace,  for  defendant  in  error. 

The  defendant  does  not  say  that  he  understood  "  from  Huide- 
koper." This  deposition  was  taken  without  any  cross-examination 
of  the  defendant,  and  should  therefore  be  construed,  at  least  accord- 
ing to  the  rules  of  good  English. 

Of  what  importance  could  it  be  to  give  evidence  of  what  each 
witness  swore,  if  the  substance  of  what  they  all  swore  was  given  ? 
This  the  witness  would  have  undertaken  to  testify  to ;  and  it  estab- 
lished beyond  all  controversy  probable  cause,  which  defeated  and 
always  must  defeat  the  plaintiff's  action. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — This  is  an  action  on  the  case  for  a  malicious  prose- 
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cution,  in  indicting  the  plaintiff  without  reasonable  or  probable 
cause,  for  an  assault,  with  an  intent  to  kill  and  murder.  The  in- 
dictment against  Cotton  was  returned  by  the  grand  jury,  ignoramus, 
but  as  no  prosecutor  was  endorsed,  it  became  necessary  to  prove, 
aliunde,  that  the  defendant,  Huidekoper,  was  the  prosecutor.  For 
this,  and  other  purposes,  depositions  were  taken  on  notice,  for  the 
exclusion  of  parts  of  which  errors  are  assigned.  And  first,  as  to 
the  part  of  the  deposition  of  David  Horn,  which  states,  "  that  as 
Harm  Jan  Huidekoper  was  on  his  way  to  Warren,  as  deponent  un- 
derstood, by  the  said  Iluidekoper,  to  prosecute  said  Cotton,  for 
shooting  said  Huidekoper,  said  Huidekoper  told  deponent,"  &c. 

This  is  a  common  mode  of  expression,  and  is,  in  my  opinion, 
equivalent  to  saying,  "  that  Huidekoper  had  told  him  he  was  on 
his  way  to  Warren  to  prosecute  Cotton."  I  agree  with  Justice  Dun- 
can, that  if  depositions  taken  in  the  country  were  strictly  scanned, 
most  of  them  must  be  rejected.  The  words  of  the  witness  were 
not  used  in  their  grammatical  sense,  but  in  common  parlance,  and 
must  be  construed  according  to  the  general  understanding,  and 
particularly  in  the  case  of  depositions  taken  in  the  country,  before 
persons  unskilled,  inapt  and  without  the  aid  of  counsel.  It  is  com- 
mon, when  it  is  desired  to  carry  the  idea  of  what  you  have  heard 
others  say,  to  make  use  of  these  expressions  :  I  understood  him  to 
say,  or,  I  understood  from  him,  or  I  understood  of  him,  or  as  in 
this  case,  that  as  Harm  Jan  Huidekoper  was  on  his  way  to  Warren, 
as  deponent  understood,  by  the  said  Huidekoper,  to  prosecute  said 
Cotton,  for  shooting  said  Huidekoper,  &c.  It  is  not  open  to  the 
objection,  that  this  understanding  of  his  may  have  been  derived 
from  the  information  of  others.  The  witness  says,  he  understood 
this  by  the  said  Iluidekoper,  so  that  all  the  knowledge  he  had  of 
the  transaction,  and  of  Huidekoper's  views  in  going  to  Warren,  was 
attained  from  the  defendant  himself.  It  is  said  the  expressions  are 
equivocal;  if  so,  they  might  have  been  explained,  as  the  defendant 
had  the  opportunity  to  cross-examine,  of  which,  if  he  did  not  choose 
to  avail  himself,  it  was  his  fault.  At  any  rate,  we  think  the  evi- 
dence should  have  been  submitted  to  the  jury,  and  in  this  there 
would  have  been  no  danger,  under  proper  directions  from  the  court, 
as  to  what  attention  should  be  given  to  the  testimony,  provided  the 
jury  believed  that  the  witness  did  not  hear  Iluidekoper  say,  he  was 
on  his  way  to  Warren  to  prosecute  Cotton. 

The  rejection  of  Scott's  deposition  comes  within  the  same  prin- 
ciple. 

Next  we  will  consider  the  objection  to  the  testimony  of  Messrs. 
Blossom  and  Wallace.  The  furthest  the  decisions  have  hereto- 
fore gone  is,  to  admit  a  witness  to  testify  to  the  substance  of  what 
another  has  sworn  on  a  former  trial.  It  has  not  been  supposed  to 
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extend  so  far  as  to  permit  proof  of  the  substance  of  the  whole  tes- 
timony. And  even  in  such  cases,  the  testimony  has  been  received 
only  where  the  witness  is  dead,  or  beyond  the  reach  of  process. 
It  appears  singular  to  me  thart  this  inferior  and  secondary  proof 
should  have  been  resorted  to,  when  the  witnesses  were  alive,  and 
subject  to  the  jurisdiction  of  the  court.  The  effect  is,  to  deprive 
the  plaintiff  of  a  benefit  of  a  cross-examination,  to  which  we  think 
he  is  entitled.  There  was  error,  then,  in  allowing  the  witness  to 
testify  to  the  substance  of  the  evidence  given  before  Judge  Hacknev. 
To  extend  the  rule  further  than  has  been  already  done,  would  be 
attended  with  danger.  As  a  general  rule,  the  best  evidence  must 
be  given,  although  at  the  same  time,  we  do  not  now  say,  that  none 
but  the  witnesses  who  testify  before  Judge  Hackney  can  be 
examined;  yet  we  are  clearly  of  the  opinion,  that  the  substance  of 
what  each  witness  swore,  must  be  given. 

The  plaintiff  further  alleges  there  was  error  in  not  responding 
distinctly  and  fully  to  the  first,  second,  and  fourth  points  submitted 
to  the  court. 

I  shall  confine  my  attention  to  the  second  point,  which  is  most 
material,  and  in  which,  we  think  the  court  erred.  That  if  the 
defendant  participated  voluntarily  in  the  prosecution  of  the  plaintiff, 
and  it  was  carried  on  with  his  counsel,  countenance  and  approba- 
tion, he  is  a  partner  in  the  transaction,  and  liable  for  the  conse- 
quences, whether  there  were  others  who  participated  in  it  or  not. 
This  was  an  important  question  for  the  plaintiff,  to  which  he  was 
entitled  to  an  affirmative  answer.  If  he  did  participate  in  the 
prosecution,  it  is  no  excuse  for  him,  under  the  circumstances  of 
this  case,  to  say,  that  others  were  equally  engaged  in  conducting 
the  prosecution.  If  two  or  more  join  in  a  prosecution,  without 
reasonable  or  probable  cause,  one  and  all  are  answerable  in  damages. 
It  is  joint  and  several.  Besides,  even  if  it  were  otherwise,  the  only 
method  by  which  the  defendant  could  take  advantage  of  the  mis- 
joinder  of  the  others,  would  be  by  plea  in  abatement,  in  which  he 
would  give  the  plaintiff  a  better  writ.  It  cannot  be  permitted, 
that  a  wealthy  man  indulge  his  malice  by  using  the  name  of  others, 
and  in  this  way  escape  the  consequences.  If  the  defendant  partici- 
pated voluntarily  in  the  prosecution,  and  it  was  carried  on  with  his 
approbation  and  with  his  counsel,  he  is  liable  in  damages,  whether 
there  were  others  who  were  concerned  in  it  or  not.  This  was  the 
substance  of  the  plaintiff's  second  point,  to  which  I  discover  no 
answer. 

Judgment  reversed  and  a  venire  de  novo  awarded. 

Referred  to,  9  W.  317. 
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Le  Barren  against  Harriott  et  al. 


In  an  action  of  debt  on  bond,  conditioned  for  the  performance  of  the  cove- 
nants contained  in  a  certain  article  of  agreement  therein  referred  to,  to  which 
the  defendants  pleaded  "  covenants  performed  and  no  breach,  &c.,"  Held,  that 
an  award  of  arbitrators,  finding  a  sum  due  by  the  plaintiff  to  the  defend- 
ant, is  jrood. 

The  powers  of  arbitrators  are  not  less  extensive  than  those  of  a  court 
and  jury. 

If  a  jury  can,  under  any  form  of  pleadings,  find  a  sum  in  favor  of  a  defend- 
ant, arbitrators  can  do  it  in  the  same  cause,  without  regard  to  the  pleadings. 

A  verdict,  finding  a  sum  in  favor  of  a  defendant,  may  be  given,  in  debt, 
covenant,  or  any  action  on  contract,  where  two  persons  have  been  dealing 
together. 

ERROR  to  Crawford  county. 

James  Harriott  and  William  McGrady  of  the  one  part,  and 
William  Le  Barron  of  the  other  part,  entered  into  an  article  of 
agreement,  by  which  the  party  of  the  first  part  were  bound  to 
deliver  to  the  party  of  the  second  part  a  certain  quantity  of  timber, 
at  specified  prices.  The  party  of  the  first  part,  together  with  John 
Bennett  as  their  security,  gave  a  bond  to  the  plaintiff,  in  the 
penalty  of  $2000,  conditioned  for  the  faithful  performance  of  their 
contract. 

This  suit  was  brought  upon  that  bond. 

The  defendant  craved  over  of  the  bond  and  condition,  which, 
together  with  the  article  of  agreement  referred  to  therein,  were  set 
out  at  length  upon  the  record.  They  then  pleaded  ''covenants 
performed;  no  breach,  &c." 

A  rule  of  reference  was  then  entered  by  the  defendants,  arbitra- 
tors were  chosen,  who  heard  the  parties,  and  made  a  report  in  favor 
of  the  defendant  for  $300?  which  became  a  final  judgment,  and  to 
reverse  which  this  writ  of  error  was  sued  out  by  the  plaintiff  below. 

Error  assigned — "  That  this  being  an  action  of  debt  on  bond, 
conditioned  for  the  performance  of  a  contract,  of  which  the  defend- 
ants craved  over,  arid  had  the  condition  set  out,  and  then  pleaded 
"covenants  performed,  no  breach,  &c.,"  without  pleading  payment 
or  set-off,  or  giving  any  notice  of  special  matter,  the  arbitrators 
could  not  legally  award  a  sum  of  money  for  the  defendants." 

•/.  S.  ltifl<llr  and  Ji/niks,  for  plaintiff  in  error. 
The  bond  upon  which  suit  was  brought  contained  no  stipulation 
for  the  payment  of  money,  it  was  an  action  brought  to  recover 
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damages  from  the  defendants,  for  a  non-performance  of  their  con- 
tract ;  and  no  evidence  was  competent  on  their  part,  hut  that  which 
would  have  the  effect  of  showing  that  they  had  performed  their 
covenants,  or  a  good  and  legal  reason  why  they  did  not.  The  de- 
fendants pleaded  "covenants  performed  and  no  breach,  &c.,"  which 
was  a  notice  of  a  legal  or  equitable  defence ;  but  was  not  notice 
that  they  intended  to  claim  a  set-off,  and  recover  money  from  the 
plaintiff.  Cited  King  v.  Diehl,  9  S.  &  R.  409  ;  Calvin  v.  McClure, 
IT  Id.  385. 

Derrickson  and  Wallace,  for  defendant  in  error. 

When  a  cause  is  referred  to  abitrators,  under  the  arbitration  law 
of  1810,  it  is  a  tribunal  before  whom  everything  may  be  tried, 
which  can  be  tried  under  any  state  of  pleading,  which  the  action 
will  admit;  and  this  is  so,  whether  there  is  any  pleading  on  the 
record  or  not.  "  All  matters  in  variance  between  the  parties  "  are 
referred ;  by  which  it  would  seem,  that  the  legislature  intended  to 
extend  the  powers  and  jurisdiction  of  this  tribunal,  even  beyond 
that  of  a  court  and  jury  having  jurisdiction  to  try  the  same 
cause. 

The  form  of  the  oath  administered  to  the  arbitrators  is,  that  they 
will  try  "all  matters  submitted  to  them:"  not  by  the  pleadings, 
but  by  the  whole  transaction,  out  of  which  the  cause  of  action 
originated.  As  in  this  case,  the  defendants  had  performed  their 
contract,  to  an  amount  beyond  the  payments  of  the  plaintiff,  was 
it  not  a  matter  "  in  variance  between  the  parties"  how  much  the 
one  party  and  the  other  had  done,  in  pursuance  of  their  contract ; 
and  which  was  indebted  to  the  other?  Why  should  the  right  of 
the  defendants,  to  recover  against  the  plaintiff,  be  determined  by 
the  pleadings  ?  If  the  rule  to  refer  be  entered  by  the  defendant, 
as  it  was  in  this  case,  the  law  requires  no  pleadings  as  preliminary 
to  such  reference ;  the  plaintiff'  need  not  declare,  the  defendant 
need  not  plead.  Here  there  was  no  issue.  For  the  purpose  of 
conducting  the  proceedings  before  arbitrators,  the  pleadings  are  bv 
parol ;  and  the  fact  of  the  defendant  having  obtained  an  award  of 
$300,  is  conclusive  evidence  that  they  insisted  upon  their  right  so 
to  recover,  which  is  equivalent  to  a  plea.  The  6th  section  of  the 
act  of  1705,  Purd.  Dig.  411,  authorized  amendments  in  the  plead- 
ing to  be  made  at  any  time  ;  and  there  is  no  reason  that  the  amend- 
ments should  not  be  made  before  arbitrators,  as  well  as  elsewhere. 

The  argument,  that  the  plaintiff  was  taken  by  surprise,  not 
having  had  notice,  by  the  pleadings  of  the  defendants,  or  otherwise, 
of  their  intention  to  claim  a  set-off,  and  a  recovery  of  money,  is 
riot  sound  ;  because  if  so,  it  would  have  been  a  good  cause  to  post- 
pone the  trial ;  so  as  to  give  him  an  opportunity  to  meet  it.  But 
there  was  move  than  one  meeting  of  the  arbitrators  in  this  case. 
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In  Lewis  v.  Culbertson,  11  S.  &  R.  59,  there  was  no  plea  of  set- 
off,  and  the  defendants  recovered  a  sum  from  the  plaintiff;  there 
was  no  fault  found  with  this. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — I  had  supposed  the  extent  of  the  authority  of  ar- 
bitrators, in  a  case  submitted  to  them,  was  pretty  plainly  expressed 
in  the  Act  of  Assembly,  and  long  settled  by  decision. 

The  power  of  courts  and  juries  in  cases  of  mutual  accounts  or 
bargains,  under  the  Act  of  1715,  was  well  settled.  The  Act  of 
20th  March  1810,  gave  the  parties  a  power  of  entering  their  de- 
termination to  have  arbitrators  chosen  in  any  civil  suit  or  action, 
&c.,  and  no  lawyer  ever  seriously  thought,  and  no  court  have  ever 
decided,  that  the  powers  of  the  arbitrators  were  less  extensive  than 
those  of  a  court  and  jury.  Their  powers  are,  by  the  10th  section 
of  the  Act  of  1810,  very  extensive;  they  are  judges  of  law  and 
fact,  and  equity  ;  and  their  report  was  to  have  the  effect  of  a 
judgment  against  the  parti/  against  whom  it  is  made,  and  be  a 
lien  on  his  real  estate  until  reversed  by  appeal.  Here  it  is  con- 
templated that  the  judgment  and  lien  may  be  against  either  party. 
And  in  the  12th  and  14th  sections,  regulating  the  recognisance  of 
bail  on  appeal,  the  plaintiff,  if  he  shall  not  recover  a  sum  greater, 
or  a  judgment  as  or  more  favorable,  $c.,  which  last  words  have 
always  been  held  to  apply  to  a  case  in  which  there  has  been  a  report 
for  a  sum  in  favor  of  the  defendant ;  and  on  appeal,  he  has  lessened 
the  amount  of  such  finding  for  defendant. 

At  first  it  was  not  necessary,  in  order  to  the  determination  of  a 
cause  before  arbitrators,  that  there  should  be  either  declaration,  state- 
ment, plea  or  issue — nor  are  the  arbitrators  to  keep  a  record  of 
their  proceedings:  6  Binn.  177,  333;  1  S.  &  R.  19,  435.  The 
Act  2Hth  March  1820,  compelled  the  plaintiff  to  file  a  narr.  before 
he  could  enter  a  rule  to  arbitrate ;  but  the  defendant  may  arbitrate 
before  narr.  filed,  or  plea  pleaded.  No  one  who  lived  at  or  since 
1810  ever  supposed  it  was  the  intention  of  the  law  that  the  pro- 
ceedings of  the  arbitrators  could  be  at  all  trammelled  by  the  plead- 
ings. Where  a  narr.  or  statement  is  filed,  they  look  at  it,  to  see 
for  what  cause  the  suit  is  brought;  but  it  never  was  expected  or 
intended  that  they  should  judge  of  sufficiency  in  point  of  form  of 
either  narr.  or  subsequent  pleadings.  To  their  powers,  in  certain 
respects,  a  limit  has  been  established  by  the  court,  to  wit  :  that 
they  shall  not  give  costs,  where  an  express  law  forbids  them,  and 
some  such  cases. 

If  the  plaintiff  in  error  is  right,  a  proceeding  before  arbitrators 
is  more  trammelled  by  form  than  a  trial  in  court ;  for  in  court 
if  it  becomes  necessary,  to  reach  justice  the  plea  may  be  changed, 
or  a  new  one  added  during  the  trial ;  but  no  such  power  is  given  to 
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arbitrators ;  and  it  never  was  expected  they  would  or  could  exer- 
cise it. 

I  may  then  safely  say  that  if,  in  the  case  trying,  a  jury  could, 
under  any  form  of  pleadings,  find  a  sum  in  favor  of  a  defendant, 
arbitrators  can  do  it  in  the  same  cause,  without  regard  to  the  plead- 
ings. It  has  not  even  been  pretended,  and  it  cannot  be  pretended, 
that  a  verdict  finding  a  sum  in  favor  of  the  defendant  may  not  be 
given  in  debt  or  covenant,  or  any  action  on  contract,  wherever  two 
persons  have  been  dealing  together. 

I  shall  refer  to  one  or  two  decisions  bearing  directly  on  the  point 
in  dispute :  2  S.  &  R.  106.  A  report  had  been  made  against  the 
defendant,  who  filed  two  exceptions.  The  court  say,  "  the  excep- 
tions must  be  dismissed  ;  the  defendant  complains  that  the  arbitra- 
tors erred  in  point  of  law  in  rejecting  his  evidence  ;  but  if  so,  his 
remedy  is  not  by  filing  exceptions,  but  by  appeal;  the  Act  of 
Assembly  gives  the  arbitrators  the  power  of  deciding  on  the  compe- 
tency of  the  evidence  as  well  as  its  credibility;  and  to  determine 
all  questions  in  the  cause,  as  ivell  of  law  as  of  fact." 

And  again  in  4  S.  &  R.  140,  the  court  say,  the  Act  of  March 
1810,  has  introduced  a  new  system,  giving  to  the  arbitrators  all 
the  necessary  powers  for  hearing  and  deciding,  without  the  inter- 
ference and  control  of  the^  court.  They  are  constituted  the  sole 
judges  of  the  competence  of  evidence,  and  of  every  question  of  law 
or  fact  arising  in  the  cause,  &c."  And  again,  "  The  appeal  seems 
to  be  the  only  remedy  immediately  contemplated  by  the  legisla- 
ture." The  case  then  goes  on  to  state  that  it  must  appear  that 
arbitrators  were  properly  chosen,  &c.,  and  notice  given  before  juris- 
diction attaches  in  them,  &c.,  and  adds,  "But  when  the  jurisdiction 
of  the  arbitrators  has  completely  attached,  the  cause  is  out  of  court, 
nor  can  the  court  afterwards  make  inquiry  into  the  proceedings 
before  the  arbitrators,  &c."  This  case  was  fully  argued  by  very 
able  counsel,  and  I  supposed  had  settled  the  law.  Again,  in  8  S. 
&  R.  391,  the  court  say,  "'  if  the  award  was  illegal  on  its  face,  as  is 
alleged  here,  the  dissatisfied  party  might  appeal  to  the  Court  of 
Common  Pleas."  The  Court  of  Common  Pleas  had  in  that  case 
interfered  without  appeal,  and  this  court  reversed  what  it  had  done, 
and  reinstated  the  award. 

After  such  a  uniform  course  of  decision,  acquiesced  in  for  twenty 
years,  and  a  decision,  as  we  think,  in  conformity  with  the  letter  and 
spirit  of  the  act,  this  matter  ought  to  be  at  rest.  Let  the  dis- 
satisfied party  appeal,  or  acquiesce,  without  calling  on  this  court 
constantly  to  be  revising  and  repeating  the  same  matter. 

Judgment  affirmed. 

Referred  to.  f>  Wh.  311:  9  Barr  224. 
Commented  on,  5  Wh.  501. 
Followed,  infra.  158. 
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Pride  against  Thompson. 


IN    ERROR. 


An  award  of  arbitrators,  in  an  action  of  covenant,  finding  a  sum  due  to 
the  defendant  by  the  plaintiff,  is  good. 

WRIT  of  error  to  Venango  county. 

This  was  an  action  of  covenant,  in  which  the  plaintiff  in  error 
was  the  plaintiff  below. 

Defendant  pleaded  "  covenants  performed,  absque  hoc ;"  no 
breach.  Issue. 

The  cause  was  referred  under  the  compulsory  arbitration  act, 
and  the  arbitrators  made  an  award  in  favor  of  the  defendant  for  $20. 

Error  assigned :  "  The  arbitrators  had  no  power  in  an  action  of 
covenant,  and  on  the  defendant's  plea  to  award  a  sum  in  favor  of 
defendant ;  or  to  receive  evidence  of  set-off,  which  they  must  have 
done." 

Galbreath  and  Pearson,  for  plaintiff  in  error. 
Bredin,  for  defendant  in  error. 

See  opinion  in  Le  Barren  v.  Harriott,  ante  153. 

•  Judgment  affirmed. 

Referred  to,  5  Wh.  311. 
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Allen  against  Flock. 

IN    ERROR. 

If  a  jury,  in  an  action  of  ejectment,  find  a  verdict  for  the  plaintiff  and  that 
he  shall  pay  the  defendant  a  specified  compensation  for  improvements,  and 
make  that  a  condition  of  the  recovery,  a  judgment  upon  such  finding  would 
be  erroneous.  But  if  in  such  case  the  jury  award  just  compensation  to 
the  defendant  for  improvements,  it  is  uncertain,  and  perhaps  would  not 
vitiate  the  part  which  is  certain,  the  verdict  being  complete  without  it. 

A  verdict,  in  an  action  of  ejectment,  for  the  plaintiff,  and  which  gives 
costs  to  the  defendant,  is  bad,  and  would  be  reversed  on  error,  but  it  cannot 
be  treated  as  a  nullity. 

When  damages,  or  costs,  or  both,  ought  to  be  assessed,  if  the  jury  omit  to 
assess  either,  the  plaintiff  may  still  make  the  verdict  good,  by  releasing  his 
right  to  either  or  both. 

The  waiver  of  a  writ  of  error  by  the  plaintiff,  in  this  case,  is,  in  effect,  a 
waiver  of  costs. 

ERROR  to  Mercer  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  brought  by 
Math i as  Flock  against  Jonathan  Allen  and  Thomas  McClcary,  in 
which  the  following  verdict  was  given  :  "  We  find  for  the  plaintiff 
for  his  claim,  according  to  his  patent  to  the  district  line,  and  that 
defendants  receive  a  just  compensation  for  the  improvements,  up  to 
the  suit  was  entered  ;  and  the  plaintiff  pay  all  costs  of  suit." 

The  plaintiffs  counsel  moved  the  court  to  enter  judgment  gener- 
ally upon  the  verdict  for  the  plaintiff,  which  was  done. 

The  plaintiff  taxed  his  bill  of  costs,  and  issued  a  fi.  fa.  therefor, 
when  this  writ  of  error  was  sued  out. 

Pearson  and  Banks,  for  plaintiff  in  error,  contended  that  the 
execution  was  erroneous,  that  if  the  plaintiff  below  assented  to  the 
verdict  he  must  accept  of  it  as  it  was  rendered  by  the  jury. 

S.  B.  Foster,  for  the  defendant  in  error. 

In  an  action  of  ejectment  a  jury  have  no  power  over  the  costs  ; 
the  plaintiff  had  a  right  to  consider  their  finding  in  that  particular 
as  surplusage  and  treat  it  as  such. 

PER  CURIAM. — So  much  of  the  verdict  as  awards  a  just  compen- 
sation to  the  defendant  for  improvements,  is  uncertain  ;  but,  per- 
haps, it  would  not  vitiate  the  part  which  is  certain,  the  verdict  being 
complete  without  it :  Cro.  Car.  210  ;  2  Saund.  208  ;  Dowdales's 
Case,  6  Rep.  57.  But  it  would  seem  that  if  the  compensation  had 
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been  specified  and  made  a  condition  of  the  recovery,  the  judgment 
would  have  been  erroneous  :  Collins  v.  Rush,  7  S.  &  R.  155.  But 
the  verdict  was  clearly  bad  in  giving  costs  to  the  defendant :  Trials 
per  pais  159.  And  the  question  is  whether  the  plaintiff  can  dis- 
regard this,  and  take  execution  as  if  costs  were  found  for  him. 
Where  damages  or  costs,  or  both,  ought  to  be  assessed,  if  the  jury 
omit  to  assess  either,  the  plaintiff  may  still  make  the  verdict  good 
by  releasing  his  right  to  either  or  both :  2  Lill.  Abr.  798.  Is  not 
the  waiver  of  a  writ  of  error,  in  effect,  a  waiver  of  costs  here  ? 
The  plaintiff  might  have  reversed  the  judgment ;  but  he  was  con- 
tent to  let  it  stand,  and  he  must  take  it  as  it  is.  In  this,  the  ver- 
dict did  not  find  a  thing  which  was  not  in  the  issue,  but  a  part  of 
the  issue  erroneously,  and  it  cannot  be  treated  as  a  nullity.  The 
award  of  execution  for  costs  was  therefore  erroneous. 

Execution  reversed. 

Referred  to,  4  Wh.  359. 


Foster  against  Andrews. 

IN    ERROR. 

A  due-bill  signed  by  one  partner,  or  by  the  clerk,  in  the  name  of  the  firm, 
is  prima  facie  evidence  that  it  was  given  for  the  debt  of  the  firm. 

If  a  note  be  given  by  one  partner,  in  the  name  of  the  firm,  for  his  own 
private  debt,  and  the  other  partner  upon  being  informed  of  the  transaction, 
does  not  dissent  or  give  notice  to  the  payee,  that  he  will  not  be  liable,  he  shall 
be  bound. 

WRIT  of  error  to  Crawford  county. 

This  was  an  action  of  assumpsit  brought  by  Daniel  Andrews 
against  William  Foster,  surviving  partner  of  the  firm  of  William 
&  James  Foster,  on  a  note  signed  "  for  Wm.  &  J.  Foster,  Wm.  A. 
Foster." 

The  note  was  signed  by  William  A.  Foster,  the  clerk,  in  pre- 
sence of  James  Foster,  upon  a  settlement  made  between  him  and 
the  plaintiff.  It  was  alleged  by  the  defendant,  that  this  note  was 
given  for  the  private  debt  of  James  Foster  ;  the  clerk  who  was  ex- 
amined did  not  recollect  what  the  consideration  of  it  was,  further 
than  what  the  books  exhibited. 

Several  points  were  put  to  the  court  upon  which  to  instruct  the 
jury  ;  two  only  are  material,  which,  together  with  the  court's 
answers,  will  fully  explain  the  case. 

1.  That  one  of  two  partners  in  trade  cannot  charge  the  partner- 
ship with  his  private  separate  debt,  without  the  consent  of  his  co- 


Sept.  1830.]  OF  PENNSYLVANIA.  161 

[Foster  v.  Andrews.] 
partner ;  and  that  such  consent  must  be  satisfactorily  proved  to  a 

JUI7- 

2.   That  it  was  not  necessary  for  the  defendant  to  give  notice  to 

the  plaintiff  of  his  dissent,  if  the  note  was  given  for  the  private 
debt  of  James  Foster  to  the  plaintiff;  and  that  the  plaintiff'  knew 
the  fact  at  the  time. 

SIIIPPEN,  president. — It  is  clear  law,  that  if  one  partner  without 
the  knowledge  of  the  other  gives  the  note  of  the  firm  for  his  own 
private  debt,  it  did  not  bind  the  firm.  But  if  the  other  partner 
were  present,  and  permitted  it  to  be  done,  it  would  bind  both ;  so, 
if  it  has  met  his  subsequent  assent. 

In  the  present  case  William  Foster  was  absent ;  but  what  appears 
material  to  the  court  is,  that  the  present  transaction  (differing  from 
Livingston  v.  Roswell),  was  in  the  store  of  the  firm,  was  done  by 
the  clerk  and  agent  of  the  firm,  was  entered  on  the  books  of  the 
firm,  on  the  same  page  that  Daniel  Andrews  was  credited  with 
"one  due-bill,"  for  $95.56£,  James  Foster  was  charged  with  a 
larger  sum  paid  Andrews,  $163 ;  and  in  the  same  pages  of  ledger, 
where  these  matters  are  posted,  other  entries  are  made  by  William 
Foster. 

Did  William  Foster  know  of  these  transactions  after  his  return 
home;  and  did  he  dissent?  These  are  inquiries  for  the  jury.  lie 
did  not  complain  to  his  clerk,  and  I  recollect  no  proof  of  his  disa- 
vowing the  transaction  to  D.  Andrews,  until  after  the  death  of 

O 

James  Foster,  which  happened  nineteen  or  twenty  months  after  his 
return.  If  he  had  dissented  to  Andrews  before  the  death  of  James, 
Andrews  might  have  secured  himself  by  a  resort  to  James.  The 
principal  who  does  not  disavow  the  acts  of  his  agent,  when  apprised 
of  them,  may  be  bound  by  them  :  14  S.  &  R.  -7.  And  if  the 
defendant  knew  of  this  transaction,  as  by  the  books  of  the  firm 
he  should  know,  and  did  not  early  disavow  it,  he  may  be  bound  by 
it." 

J.  8.  Riddle  and  8.  B.  Foster,  for  plaintiff  in  error,  contended 
that  it  was  incumbent  upon  the  plaintiff  to  prove  that  the  note  was 
given  in  the  course  of  partnership  business  ;  and  that  the  note  itself 
was  not  prima  facie  evidence  of  that  fact :  cited  Dob  t>.  Holsey,  lt> 
Johns.  R.  38  ;  Baird  v.  Cochran,  4  S.  &  R.  397  ;  Livingston  r. 
Hastie,  Cane's  Cases  in  Error  -4(j. 

Wallace,  for  defendant  in  error,  whom  the  court  declined  to 
hear. 

Judgment  affirmed. 

Referred  to,  10  C.  349. 

2  p.  &  W.— 11 
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Young  against  Hosack. 


The  3d  sect,  of  the  act  passed  in  1804,  providing  for  the  sale  of  unseated 
lands  for  taxes,  is  a  statute  of  limitations. 

The  defendant  in  ejectment,  having  shown  a  duplicate,  found  in  the  com- 
missioners' office,  in  which  the  land  in  dispute  was  charged  with  a  tax  ;  a 
warrant  to  the  sheriff;  the  sheriff's  sale-list,  and  a  deed  from  the  sheriff  for 
the  land,  and  that  he  had  heen  in  possession  for  ten  years  ;  it  was  held 
that  a  plaintiff  who  had  a  li-^al  title  could  not  recover  the  land  in  an  action 
commenced  more  than  five  years  after  such  sale  by  the  sheriff. 

ERROR  to  the  Common  Pleas  of  Mercer  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land  in  which  the 
plaintiff  in  error  was  the  plaintiff  below. 

The  plaintiff  exhibited  a  regular  chain  of  title  to  the  land  in  dis- 
pute. 

The  defendant  proved,  that  he  took  possession  of  the  land  in  the 
fall  of  1815,  and  has  resided  thereon  ever  since  ;  and  then  offered 
in  evidence  a  deed  from  E.  Sankey,  sheriff,  to  Thomas  Ilosack, 
dated  13th  September  1808,  made  by  virtue  of  a  sale  for  taxes. 

This  evidence  having  been  objected  to  by  the  plaintiff,  on  the 
ground  that  no  authority  to  make  such  sale  was  shown,  it  was  re- 
jected. 

The  defendant's  counsel  then  offered  in  evidence  a  paper  pur- 
porting to  be  an  assessment  of  road  tax,  laid  on  said  lot  for  the 
year  1804,  amounting  to  $1.80  ;  and  also  a  duplicate,  in  which  this 
lot  was  charged  with  the  sum  of  $1.75,  purporting  to  be  the  county 
tax  of  the  year  1805  ;  and  a  duplicate  of  road  tax  for  the  year 
1805,  amounting  to  $1.25  ;  and  a  duplicate  for  the  year  1800,  in 
which  this  lot  was  charged  with  the  sum  of  $1.25,  purporting  to  be 
road  tax  for  said  year  1806.  It  was  proved  by  Thomas  Rogers, 
one  of  the  commissioners  of  Mercer  county,  that  said  duplicates 
were  found  in  the  commissioners'  office,  filed  as  duplicates.  And 
it  was  admitted  said  papers  were  office  papers  ;  it  was  also  proved 
by  John  McCoy,  that  the  defendant  went  into  the  possession  of  tli<> 
land  in  dispute,  in  the  fall  of  the  year  1815,  and  has  resided  there 
ever  since. 

This  evidence  was  objected  to  by  the  plaintiff.  The  objection 
was  overruled  and  exception  taken. 

The  defendant's  counsel  then  offered  in  evidence  a  book  marked 
"sheriff's  sale-list,"  and  proved  by  Hugh  Bingham,  that  said  book 
was  found  in  the  commissioners'  office,  and  was  in  the  handwriting 
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of  their  clerk.  Also,  a  paper  purporting  to  be  a  warrant  from  the 
commissioners  to  sheriff  Sankey  to  proceed  and  sell  land  for  tax, 
dated  23d  April  1808. 

This  evidence  was  objected  to  by  the  plaintiff.  The  objection 
was  overruled  and  exception  taken. 

The  defendant's  counsel  then  offered  in  evidence  the  deed  of 
Ezekiel  Sankey,  sheriff  of  Mercer  county.  To  which  the  plaintiff 
objected  : 

1st.  Because  it  had  not  been  shown  that  any  county  tax  had 
been  assessed  on  said  lot,  at  the  time  of  the  sale,  for  the  years 
1804  and  1806. 

2d.  Because  no  bond  for  the  surplus  had  been  shown  or  offered 
to  be  shown. 

3.  Because  it  had  not  been  shown  that  Ezekiel  Sankey  had  given 
bond  and  recognisance  and  Avas  commissioned  according  to  the  pro- 
visions of  the  Act  of  28th  March  1803. 

The  court  overruled  said  objections,  and  received  the  deed  in  evi- 
dence. To  Avhich  the  plaintiff  excepted. 

Defendant  then  proved  that  he  came  into  possession  of  the  land 
by  agreement  Avith  his  brother,  Thomas  Hosack. 

The  court  were  requested  to  charge  the  jury, 

1st.  That  the  defendant  in  this  case  not  having  shoAvn  that 
notice  was  given  by  the  commissioners  for  four  Aveeks  in  three  of 
the  daily  newspapers  of  the  city  of  Philadelphia,  and  in  one  other 
newspaper  in  or  nearest  the  county,  that  the  tax  for  Avhich  it  is 
alleged  this  land  was  sold  Avas  due,  that  the  sale  is  void. 

2d.  That  ina,smuch  as  the  county  taxes  for  the  year  1804  and 
1806  have  not  been  shoAvn,  that  the  sale  by  the  sheriff  of  the  land 
in  dispute  is  void. 

3d.  That  it  not  having  been  shown  that  Thomas  Hosack,  the  pur- 
chaser, gave  a  bond  for  the  surplus  money  remaining  after  the  taxes, 
which  have  been  shown  in  evidence,  and  the  costs  Avcre  paid  to  the 
sheriff,  that  the  sale  is  void. 

4th.  That  unless  the  jury  are  satisfied  from  the  evidence  that 
the  sheriff's  sale-list  given  in  evidence  Avas  annexed  to  the  commis- 
sioners' Avarrant,  or  given  by  them  to  the  sheriff  with  the  Avarrant 
that  the  sheriff  had  no  authority  to  sell  his  land,  and  that  the  plain- 
tiff in  that  case  Avould  be  entitled  to  recover. 

To  Avhich  the  court  answered, 

SHIPPEN,  .president. — By  the  act  for  the  sale  of  unseated  lands 
for  taxes,  "no  action  for  the  recovery  of  such  lands  shall  lie  unless 
the  same  be  brought  within  five  years  after  the  sale  thereof  for 
taxes."  This  act  has  been  solemnly  decided  by  the  Supreme  Court 
of  the  state  to  be  a  statute  of  limitations ;  and  as  a  statute  of 
limitations,  AVC  arc  bound  to  take  it  as  applicable  to  this  case. 
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Plaintiffs  have  shown  a  patent  title  without  actual  possession. 
The  defendant  has  shown  that  he  entered  on  the  land  in  the  fall  of 
1815,  under  a  deed  made  in  pursuance  of  a  sale  for  taxes  ;  and  that 
he  moved  on  the  land  next  spring,  and  has  continued  there  ever 
since,  and  made  valuable  improvements.  The  sheriff's  deed  under 
the  sale  for  taxes  has  been  shown.  The  warrant  from  the  commis- 
sioner to  the  sheriff  is  shown,  and  the  assessments  of  both  county 
and  road  taxes  are  shown.  The  assessments  are  shown  as  the 
authority  of  the  commissioners  to  issue  their  warrant,  and  the  war- 
rant as  the  authority  of  the  sheriff  to  make  the  sale  and  convey- 
ance. Under  this  proof  and  these  circumstances  the  court  refuse  to 
decide  that  this  deed  is  void,  as  requested  in  the  1st,  2d  and  3d 
points  made  by  the  plaintiffs. 

A  warrant  to  sell  a  tract  of  land  should  describe  the  land,  or  it 
should  be  described  in  a  schedule  annexed  or  accompanying  the 
warrant.  It  is  not  essential  that  it  should  be  fastened  to  the  war- 
rant. I  am  satisfied  of  this  by  the  decision  of  the  Supreme  Court 
in  Luffborough  v,  Junkin,  in  which  case  Mr.  Shannon,  a  commis- 
sioner who  signed  the  warrant,  testified  that  the  list  tvas  not  an- 
nexed when  he  signed  the  warrant,  but  that  the  clerk  was  directed 
to  furnish  the  sheriff  with  a  list  of  tracts  to  sell.  That  warrant 
and  list  was  decided  to  be  good.  Now,  if  the  jury  are  satisfied  that 
the  list  was  made  out  by  the  order  of  the  commissioners  and  accom- 
panied the  warrant,  or  came  to  the  hands  of  the  sheriff,  then  the 
warrant  and  authority  to  the  sheriff  to  sell  is  sufficiently  made  out, 
and  the  sheriff's  deed  would  vest  a  good  title  in  the  purchaser. 

The  charge  of  the  court  was  excepted  to. 

Errors  assigned :  1st.  The  court  erred  in  receiving  in  evidence 
the  assessments  or  duplicates,  sheriff's  sale-list,  commissioners'  war- 
rant and  sheriff's  deed,  as  stated  in  first,  second  and  third  bills  of 
exceptions. 

2d.  In  not  charging  the  jury  as  requested  in  the  first  and  third 
points  put  by  the  plaintiff's  counsel. 

3d.  In  charging  the  jury  that  the  act  for  the  sale  of  unseated 
lands  for  taxes,  operated  as  a  statute  of  limitations,  as  applicable  to 
this  case. 

4th.  In  charging  the  jury  that  if  the  list  was  made  out  by  the 
order  of  the  commissioners,  and  accompanied  the  warrant,  or  came 
to  the  hands  of  the  sheriff,  then  the  warrant  and  authority  to  the 
sheriff  to  sell  is  sufficiently  made  out,  and  the  sheriff's  deed  would 
vest  a  good  title  in  the  purchaser. 

*$'.  B.  Foster  and  Banks,  for  plaintiff  in  error. 

The  limitation  contained  in  the  3d  section  of  the  Act  of  1804, 
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Purd.  Dig.  783,  was  only  intended  to  cure  apparent  irregularities, 
which  the  lapse  of  time  would  make  it  difficult  to  explain,  but  not 
to  dispense  with  the  positive  requisitions  of  the  act  1  Wheaton  470. 
In  this  case  there  was  no  evidence  of  the  appointment  of  assessors, 
no  oath  administered  to  them,  no  advertisement  of  the  tax  due  and 
time  of  sale.  These  are  important  requisites,  the  omission  of  which 
are  not  irregularities,  but  total  omission.  The  2d  section  of  the 
act  provides,  that  one  year  shall  elapse  from  the  time  of  assessment, 
before  a  sale  shall  be  made,  of  which  at  least  four  weeks'  notice  shall 
be  given.  Can  the  court  presume  that  this  time  did  elapse,  and  that 
this  notice  was  given?  There  was  no  evidence  that  a  bond  was 
given  for  the  surplus;  which  renders  the  sale  void:  Sutton  v. 
Nelson,  10  S.  &  R.  238. 

The  duplicate  given  in  evidence,  did  not  prove  the  fact  for  which 
it  was  offered.  It  did  not  prove  that  a  tax  was  due.  The  assess- 
ment of  a  tax  must  be  founded  upon  the  triennial  assessment, 
without  which  it  is  void:  Stewart  v.  Shoenfelt,  13  S.  &  II.  378. 
It  cannot  be  that  a  mere  deed,  without  authority  to  make  the  sale, 
will  give  a  title,  by  which  the  rightful  owner  is  deprived  of  his 
land,  and  that  too,  without  any  evidence  that  a  bond  was  given, 
upon  which  he  might  recover  the  surplus.  Cited,  Wain  v.  Shear- 
man, 8  S.  &  R.  368;  Birch  v.  Fisher,  13  Id.  209;  Stewart  v. 
Shoenfelt,  13  Id.  368. 

Ayres,  for  defendant  in  error.     Stopped  by  the  court. 

Judgment  affirmed. 


Steinbrook  against  Steinbrook. 


IN    ERROR. 


Upon  a  judgment,  entered  on  a  special  verdict,  being  reversed  by  the 
Supreme  Court,  and  sent  back  to  be  more  particularly  stated,  the  cause 
may  be  arbitrated  by  either  party. 

ERROR  to  the  Common  Pleas  of  Crawford  county. 

This  was  an  action  of  ejectment  for  a  tract  of  land,  brought  by 
Jacob  Steinbrook  against  Adam  Steinbrook.  A  jury  having  been 
sworn  and  the  testimony  heard,  the  court  delivered  their  charge  to 
the  jury,  which  the  parties  then  agreed  should  be  considered  in  the 
nature  of  a  special  verdict.  The  court  entered  a  judgment  for  the 
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defendant.  The  plaintiff  sued  out  a  writ  of  error  from  the  Supreme 
Court.  The  judgment  was  then  "  reversed,  a  venire  de  novo 
awarded,  and  record  remitted,  to  be  more  fully  stated." 

When  the  cause  went  back,  the  plaintiff  entered  a  rule  to  choose 
arbitrators ;  the  arbitrators  met,  and  made  a  report  in  favor  of  the 
plaintiff;  from  which  there  was  no  appeal.  The  defendant  made  a 
motion  at  the  next  term  to  strike  off  the  rule  of  reference,  and  all 
subsequent  proceedings.  Upon  argument,  the  court  (Shippen, 
president,)  refused  to  do  this.  The  defendant  then  took  out  a  writ 
of  error. 

S,  B.  Foster,  for  plaintiff  in  error,  contended,  that  the  situation 
of  this  case  was  such,  that  it  could  not  be  referred  to  arbitrators. 
That  there  being  a  special  verdict  agreed  to,  nothing  could  be  done 
in  the  court  below,  but  to  amend  the  same,  according  to  the  order 
of  the  Supreme  Court;  and  which  arbitrators  could  not  and  did 
not  do. 

Derrickson  and  Selden,  for  defendant  in  error,  stopped  by  the 
court. 

Judgment  affirmed. 


Allen  against  Allen. 


IN    ERROR. 


Putting  a  mare  to  pasture,  in  consideration  of  her  services,  does  not  create 
a  temporary  ownership  in  the  person  with  whom  she  was  put  so  as  to  entitle 
him  to  the  increase. 

The  person  to  whom  the  mare  is  put  thus  is  a  naked  bailee. 

ERROR  to  Crawford  county. 

This  was  an  action  of  trover,  brought  to  recover  the  price  of  a 
mare  and  two  colts,  by  Eleanor  Allen  against  Moses  Allen. 

The  mare  belonged  to  the  plaintiff;  the  evidence  of  the  manner 
in  which  the  defendant  obtained  the  possession  of  her  and  her  colts, 
was  thus  stated  by  a  witness : 

"  The  plaintiff  told  the  defendant  she  had  brought  her  mace 
there  to  be  kept  for  her  service  or  work ;  that  she  had  no  pasture. 
Defendant  said,  he  would  keep  her  for  her  work,  and  that  he 
liked  to  ride  her.  Plaintiff  said  it  was  uncertain  how  long  she 
would  leave  her  there.  Defendant  said,  it  was  no  difference 
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how  long  she  would  leave   her,  that  her  work  was  well  worth  her 
keeping." 

During  the  time  the  mare  was  with  the  defendant,  she  had  two 
colts,  and  whether  the  plaintiff  or  defendant  was  the  owner  of  them, 
was  the  question  in  this  eause. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury 
that  the  colts,  under  the  facts  given  in  evidence,  were  the  property 
of  the  defendant.  But  the  court  (Shippen,  president,)  was  of  a 
different  opinion,  and  so  charged  the  jury  ;  which  was  assigned  as 
error. 

Banks,  for  plaintiff  in  error,  cited  2  Kent's  Com.  294. 
8.  B.  Foster,  for  defendant  in  error. 

PER  CURIAM. — There  was  clearly  no  hiring  for  a  definite  time, 
to  constitute  the  defendant  a  temporary  owner,  which  was  necessary 
to  entitle  him  to  the  increase.  The  transaction  was  a  letting  of 
pasture,  in  consideration -of  services  to  be  rendered  by  the  animal 
(It-pastured,  a  contract  altogether  different  from  that  of  hiring. 
The  plaintiff  could,  at  any  time,  have  taken  the  animal  away  with- 
out the  consent  of  the  defendant,  who  was  a  naked  bailee,  lie  was 
therefore  not  entitled  to  the  direction  which  he  required,  and  it  was 
not  error  to  withhold  it. 

Judgment  affirmed. 


Green  against  Hern. 


To  allow  a  prisoner  in  execution  the  liberty  of  the  jail-yard  is  not  an 
escape.  Hut  taking  the  yard  to  be  part  of  the  jail,  as  it  doubtless  is,  an  actual 
escape  from  it  will  fix  the  jailer,  who  can  avail  himself  of  nothing,  as  a 
matter  of  defence,  but  an  act  of  God  or  of  the  common  enemy. 

EKKOR  to  Warren  county. 

Tliis  was  an  action  of  debt  brought  by  James  Green  for  the  use 
of  Benjamin  Chamberlin  against  Daniel  Hern,  sheriff  of  Warren 
county,  for  an  escape. 

The  plaintiff" s  evidence  fully  established  the  fact,  that  Hugh 
Nesbit  was  put  into  the  custody  of  the  defendant,  by  authority  of 
an  execution,  issued  at  the  suit  of  the  plaintiff';  and  that  he  escaped, 
by  breaking  the  wall  around  the  jail-yard. 
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The  defendant  offered  to  prove,  that  the  jail  and  jail-yard  of 
the  county  were  defective,  and  insufficient  to  keep  prisoners ;  and 
to  show  that  they  had  been  examined  by  the  grand  jury,  and  pre- 
sented to  the  court  as  insufficient. 

To  this  evidence  the  plaintiff  objected;  but  the  court  overruled 
the  objection  and  received  the  evidence.  Exception  was  taken  by 
the  plaintiff. 

The  defendant  offered  to  prove  a  custom  or  common  law  in  Penn- 
sylvania, that  debtors  be  permitted  the  use  of  the  jail-yard  in  day- 
light. 

This  was  also  objected  to ;  but  the  objection  was  overruled  and 
exception  taken  by  the  plaintiff. 

Several  points  were  submitted  to  the  court  by  the  counsel  on  the 
one  side  and  the  other,  upon  which  they  were  requested  to  charge 
the  jurv,  the  substance  of  all  which  was  this: 

That  if  the  jury  find  that  Hugh  Nesbit  was  committed  to  prison, 
on  an  execution,  at  the  suit  of  the  plaintiff;  and  that  the  sheriff 
or  his  jailer  suffered  him  to  escape,  he  is  liable  for  the  debt,  interest 
and  costs  for  which  he  was  committed  ;  and  that  no  deficiency  in 
the  strength  of  the  jail  will  excuse  him. 

The  court  did  not  answer  this  affirmatively ;  but  said  that  the 
least  negligence  on  the  part  of  the  sheriff  would  make  him  lia- 
ble. 

The  admission  of  the  evidence  mentioned  in  the  bills  of  excep- 
tion, and  the  charge  of  the  court,  were  assigned  as  error. 

Galligher  and  Barritt,  for  plaintiff  in  error. 

It  is  a  well-established  principle  of  law,  that  when  a  defendant 
is  put  into  the  custody  of  the  sheriff,  he  is  liable  for  him,  until  he 
is  legally  discharged ;  not  even  a  forcible  rescue  would  exonerate 
him  from  liability.  If  it  was  not  so,  the  objects  of  justice  could 
not  be  obtained,  such  a  door  would  be  opened  to  fraud  and  conni- 
vance, that  no  plaintiff,  with  all  the  means  in  his  power,  could  ever 
detect. 

Pearson,  for  defendant  in  error. 

In  England  the  jailer  kept  his  prison  where  he  pleased,  he  was 
therefore  liable  at  all  events;  not  so  here;  for  he  must  take  and 
use  the  common  jail,  as  he  finds  it ;  and  has  no  right  to  expend 
even  his  own  money  in  making  it  a  safe  place  for  prisoners.  By 
the  common  law  of  Pennsylvania  the  jail-yard  is  a  part  of  the 
prison  ;  and  it  was  competent  for  us  to  prove  that  custom.  Shewel 
v.  Fell,  3  Yeates  17. 

The  opinion  of  the  court  was  delivered  by 
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GIBSON,  C.  J. — To  allow  a  prisoner  in  execution  the  liberty  of 
the  jail-yard,  is  certainly  not  an  escape.  But  taking  the  yard  to 
be  part  of  the  jail,  as  it  doubtless  is,  there  was  an  actual  escape 
from  it,  which  according  to  the  common  law  since  the  day  of  Kolle's 
Abridgment,  has  uniformly  fixed  the  jailer,  who  can  avail  himself 
of  nothing  as  matter  of  defence,  but  an  act  of  God  or  of  the 
common  enemy.  This  is  not  denied ;  but  it  is  pressed  upon  us 
that  the  common  law  is  unnecessarily  rigorous  in  this  particular, 
and  in  some  parts  of  the  state  unsuitable  to  the  circumstances  of 
the  inhabitants.  There  cannot,  perhaps,  be  a  greater  calamity 
than  a  disposition  in  the  judges  to  dispense  with  or  modify  the  law 
according  to  their  notions  of  the  exigencies  of  times  and  circum- 
stances. It  destroys,  at  once,  all  confidence  in  the  security  of 
person  or  property ;  and  that,  too,  without  even  a  distant  prospect 
of  a  return  to  any  system  whose  principles  are  known  or  whose 
authority  is  acknowledged.  Surely  there  has  been  sufficient  time 
since  the  foundation  of  the  colony  for  experience  to  mark  the 
necessary  variations  from  the  common  law ;  and  even  had  the 
colonists  started  with  a  new,  instead  of  a  mature  system,  it  would 
be  unreasonable  to  treat  the  jurisprudence  of  their  descendants,  at 
the  end  of  a  century  and  a  half,  as  still  in  a  state  of  fusion.  It 
was  an  express  condition  of  the  charter,  that  the  laws  should  con- 
form, as  nearly  as  possible,  to  those  of  the  parent  country ;  and 
accordingly  we  find  but  few  alterations,  and  these,  for  the  most 
part  by  the  legislature.  Is  it  not  then  too  late  to  begin  the  work 
of  devastation  in  order  to  make  room  for  experiments?  Unfortu- 
nately a  love  of  novelty  is  abroad;  and  it  has  become  the  fashion 
with  a  class  of  reformers,  to  despise  the  black  letter  maxims  of  a 
system  to  which  their  forefathers  clung  as  their  best  birthright  and 
noblest  inheritance  !  There  would  be  just  cause  for  alarm  did  the 
same  fashion  obtain  on  the  bench. 

But  conceding  the  competency  of  judicial  legislation,  I  am 
unable  to  perceive  how  the  ends  of  justice,  or  even  of  convenience, 
would  be  better  answered  by  a  new  rule  here.  The  prisons  in  the 
more  remote  counties  being  insecure,  it  is  said,  sheriffs  and  jailers 
would  be  subjected  to  an  unreasonable  risk  being  held  to  the  rule 
of  the  common  law  ;  and  for  this  we  have  a  Nisi  Prius  dictum 
of  Chief  Justice  Shippen  in  Shewel  r.  Fell,  2  Yeates  21.  But  in 
proportion  to  the  insecurity  of  the  jail,  ought  it  not  to  be  the  policy 
of  the  law  to  increase  the  vigilance  of  the  jailer;  and  would  that 
be  effected  by  decreasing  his  responsibility  ?  The  office  of  a  sheriff 
is  a  responsible,  but  a  lucrative  one ;  and  I  am  unable  to  perceive 
the  justice,  more  than  the  policy,  of  a  rule  that  would  require  us  to 
lose  sight  of  the  creditor's  rights  in  attending  to  the  officer's 
convenience.  Whatever  may  have  'been  the  state  of  our  prisons 
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thirty  years  ago,  they  are  with  an  exception  or  two,  as  secure  as 
those  in  other  countries ;  and  little  would,  perhaps,  be  gained, 
even  on  the  score  of  convenience,  by  establishing  temporary  rules 
of  various  degrees  of  responsibility  in  different  parts  of  the  state. 
Nothing  but  the  hurry  of  a  trial  could  have  prevented  the  Chief 
Justice  from  perceiving  the  uncertainty  and  confusion  of  such  a 
state  of  things,  and  the  danger  there  would  be  in  disturbing  a 
fundamental  principle  of  the  common  law.  Never  was  remark 
more  just,  than  that  "whenever  a  standing  rule  of  law,  of  which 
the  reason,  perhaps,  could  not  be  remembered,  hath  been  wantonly 
broken  in  upon  by  statutes  or  new  resolutions,  the  wisdom  of  the 
rule  hath  in  the  end  appeared  from  the  inconveniences  that  have 
followed  from  the  innovation."  Here,  however,  the  wisdom  of  the 
particular  rule  appears  in  relief  too  prominent  to  be  unperceived  or 
forgotten.  Is  it  to  be  credited  that  if  the  checks  and  restraints  of 
the  common  law  were  removed,  sheriffs  and  jailers  would  be  inac- 
cessible to  those  causes  which  have  made  instances  of  corruption  in 
almost  every  sort  of  pecuniary  trust  so  deplorably  frequent?  Let 
it  be  known  that  the  question  of  liability  is  to  depend  on  what  a 
jury  may  deem  the  proper  degree  of  vigilance,  and  escapes  will 
be  as  common  in  civil  as  they  are  in  criminal  cases.  Responsibility 
will  be  at  an  end;  and  the  interest  of  the  creditor,  who  from  the 
very  nature  of  the  case,  must  be  unable  to  show  negligence  or 
connivance,  will  be  deemed  beneath  the  attention  of  the  jailer, 
although  the  disposable  force  of  the  county  is  placed  at  his  com- 
mand for  its  protection.  No  lawyer  ever  disputed  the  rule  which 
determines  the  liability  of  ferrymen  and  common  carriers ;  yet  the 
reason  of  it  in  regard  to  these  is  precisely  the  same  as  in  regard  to 
the  species  of  bailment  under  consideration.  We  are  of  the  opinion, 
then,  that  the  court  erred  in  receiving  evidence  of  the  insufficiency 
of  the  jail,  and  putting  the  cause  to  the  jury  on  the  point  of 
negligence. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  8  Wr.  512. 
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Moyer  against  Gross. 

The  Act  of  the  7th  February  1812,  which  directs  that  patents  shall  issue  on 
warrants  obtained  under  the  Act  of  2lM  September  1794,  without  further 
evidence  of  settlement  and  improvement  than  that  on  which  the  warrant  was 
granted,  was  not  intended  to  repeal  that  act,  or  to  establish  titles  obtained  in 
fraud  of  it,  but  to  make  the  original  proof  sufficient  to  authorize  the  issuing 
of  the  patent. 

Tins  was  an  appeal  from  the  Circuit  Court  of  Westmoreland 
county. 

The  plaintiff  gave  in  evidence  a  warrant  dated  the  28th  June 
1797,  to  George  Moyer  for  one  hundred  acres  of  land  on  Little 
Sewickly ;  interest  to  commence  from  the  1st  of  March  1794 ; 
application  for  same  certified  by  two  justices  of  the  peace  that 
agreeably  to  the  best  information  the  same  land  was  improved  in 
the  year  1794,  grain  raised,  and  that  a  family  resided  thereon  "  at 
present,"  dated  16th  June  1797. 

A  survey  on  said  warrant  by  the  deputy-surveyor,  on  the  23d  of 
March  1814,  of  one  hundred  and  eight  acres. 

The  defendant  then  offered  to  prove  that  said  George  Moyer 
never  resided  on  the  said  land ;  that  he  resided  on  Brush  creek 
from  1790 ;  and  that  no  person  ever  resided  thereon  until  1829, 
when  the  defendant  entered  on  the  same  and  made  an  actual  per- 
sonal resident  settlement  thereon  with  his  family,  and  continued 
the  same  until  the  commencement  of  the  present  action. 

Which  testimony  so  offered,  being  objected  to  by  plaintiff,  was 
overruled  by  the  court. 

The  court  then  gave  it  in  charge  to  the  jury  that  the  plaintiff's 
warrant  by  the  law  of  the  7th  of  February  1812,  entitled  "an  act 
more  particularly  directing  the  issuing  of  patents,"  became  good 
and  valid  to  every  intent  and  purpose  on  the  execution  thereof, 
except  against  a  title  commencing  prior  to  said  survey ;  and  could 
not  be  impeached  by  proof  of  want  of  settlement  or  improvement, 
at  or  before  the  said  warrant  issued,  or  at  any  time  afterwards,  by 
any  improvement  or  settlement  on  said  land  after  said  survey  for 
the  plaintiff. 

The  rejection  of  the  evidence  offered,  and  the  charge  of  the 
court  to  the  jury,  were  assigned  as  reasons  for  a  new  trial,  which 
being  overruled,  the  defendant  appealed. 

A.   W.  Fost.fr,  for  appellant. 

This  case  depends  upon  the  construction  which  the  court  will 
give  to  the  Act  of  7tli  February  1812,  Purd.  Dig.  ">03.  The  only 
object  of  this  act  was  to  relieve  the  person  applying  for  a  patent 
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from  the  trouble  and  expense  of  making  the  same  proof  of  settle- 
ment which  he  had  made  before  when  he  obtained  his  warrant; 
but  it  was  not  intended  to  supersede  the  necessity  of  a  settlement 
in  order  to  the  validity  of  the  title.  In  this  case  no  patent  had  yet 
issued  to  the  plaintiff,  and  it  will  be  time  enough  when  the  question 
arises  to  discuss  whether,  even  after  a  patent  issues,  an  actual  resi- 
dent settlement  will  not  be  the  better  title. 

-/.  B.  Alexander,  for  the  appellee,  did  not  argue  the  cause,  as  he 
could  only  repeat  what  the  circuit  judge  had  given  as  his  reason  for 
the  decision  below. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J.— The  Act  of  the  7th  February  1812,  which 
directs  that  patents  shall  issue  on  warrants  obtained  under  the  Act 
of  the  22d  of  September  1794,  without  further  evidence  of  settle- 
ment and  improvement  than  that  on  which  the  warrant  was  granted 
was  not  intended  to  repeal  that  act,  or  to  establish  titles  obtained  in 
fraud  of  it,  but  to  make  the  original  proof  sufficient  to  authorize 
the  issuing  of  the  patent.  It  is  the  practice  every  day  to  issue 
patents  that  may  not  vest  an  indefeasible  title ;  nor  would  it  follow 
that  the  title  must  be  necessarily  bad,  unless  the  patentee  should 
prove  the  facts  of  settlement  and  improvement  by  new  evidence,  to 
the  satisfaction  of  the  surveyor-general.  There  would  be  no  incon- 
gruity in  issuing  the  patent  for  the  sake  of  convenience  at  the  risk 
of  the  patentee  as  to  title ;  and  in  leaving  him  to  establish  the 
goodness  of  it  in  an  action  with  any  adverse  claimant.  Had  the 
Act  of  1812  been  a  repeal,  it  would  have  been  unnecessary  for  the 
legislature  to  repeal  the  Act  of  1794,  as  they  have  done,  by  distinct 
provision  two  years  afterwards.  Having  been  a  member  of  the 
legislature  in  1812,  I  know  that  no  repeal  Avas  in  fact  contem- 
plated, the  law  being  introduced  for  the  sake  of  conArenience,  and 
to  obviate  scruples  perhaps  properly  entertained  by  the  secretary 
of  the  land  office.  Since  then  I  have  always  understood  the  con- 
struction to  be  as  I  have  stated  it ;  and  on  this  ground  the  cause  is 
sent  to  another  trial, 

HUSTON,  J.,  dissented. 

Judgment  reversed,  and  a  new  trial  awarded. 
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Monroe  against  Wallace. 


IN    ERROR. 


M.  had  a  judgment  against  W.,  who  conveyed  his  land  to  C. ;  and  on  this 
W.  and  C.  executed  a  bond  and  warrant  to  M.  to  secure  the  judgment-debt 
which  was  ultimately  paid  by  C.,  who  subsequently  reconveyed  to  W.  and 
claimed  to  be  substituted  for  M.  in  the  character  of  a  surety.  Held,  that  C., 
having  had  the  means  of  payment  put  into  his  hands  by  W.  had  himself 
become  the  principal  debtor ;  and  it  was  not  competent  for  C.,  in  order  to 
avoid  the  effect  of  this,  to  allege  that  the  conveyance  to  him  was  fraudulent 
and  void;  its  object  having  been  to  elude  W.'s  creditors. 

ERROR  to  the  Common  Pleas  of  Indiana  county. 
This  was  a  feigned  issue  to  try  the  right  to  money  in  the  hands 
of  the  sheriff,  in  which  the  plaintiff  in  error  was  plaintiff  helow. 
The  case  is  sufficiently  stated  in  the  opinion  of  the  court. 

A.   W.  Foster,  for  plaintiff  in  error. 

White  and  Stannard,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — This  is  a  plain  case.  Monroe  has  a  judgment 
against  Wallace,  who  conveys  his  land  to  Clark  ;  and  on  this  they 
execute  a  bond  and  warrant  to  Monroe  to  secure  the  judgment  debt, 
which  is  ultimately  paid  by  Clark,  who  subsequently  re-conveys  to 
Wallace,  and  now  claims  to  be  substituted  for  Monroe  in  the  char- 
acter of  a  surety.  But  Clark  having  had  the  means  of  payment 
put  into  his  hands  by  Wallace,  had  himself  become  the  principal 
debtor  ;  and  to  avoid  the  effect  of  this,  he  now  alleges  that  the  con- 
veyance to  him  was  fraudulent  and  void,  its  object  having  been  to 
elude  Wallace's  creditors.  But  it  was  undoubtedly  binding  be- 
tween Wallace  and  himself;  and  void  or  otherwise  against  cred- 
itors at  their  election.  In  Cook  r.  Grant,  10  S.  &  R.  \W,  there 
is  a  notice  of  the  case  of  Bell  v,  Laughridge,  which  was  in  all  essen- 
tial respects  like  the  present.  Every  principle  of  honesty  requires 
that  the  creditors  here  shall  not  be  deprived  of  the  legal  advantage 
they  have  gained  by  the  actual  payment  of  the  judgment,  in  order 
to  restore  Clarke  to  the  situation  from  which  he  has  fallen  in  his 
abortive  effort  to  defraud  them.  He  can  derive  no  equity  from 
such  a  source  ;  but  the  actual  payment  which  he  made,  and  which 
was  satisfaction  of  the  judgment  at  law,  must  be  left  to  its  legal 
consequences.  It  was  made  by  him  in  the  assumed  character  of  a 
principal  debtor,  and  he  shall  not  now  be  suffered  to  assert  that  it 
was  in  a  borrowed  one.  The  lien  is  therefore  gone.  The  bills  of 
exception  to  evidence  were  faintly  urged  at  the  argument,  and  as 
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they  depend  on  the  same  principle,  it  is  unnecessary  to  give  them 
a  particular  consideration,  especially  as  the  judgment  is  right  on 
the  merits. 

Judgment  affirmed. 

Referred  to,  3  P.  &  W.  203. 


Kerr  against  Stiffey.' 

K.  obtained  a  judgment  against  I.  which  bound  his  equitable  title  to  a 
tract  of  land  purchased  from  him  and  held  by  articles  of  agreement  with  G. 
G.  subsequently  obtained  a  judgment  against  I.  in  an  action  of  covenant 
to  recover  a  balance  of  the  purchase-money,  upon  which  the  land  was  levied 
and  sold  by  the  sheriff  to  G.,  to  whose  judgment  the  purchase-money  was 
applied  by  a  judgment  of  the  court  in  a  feigned  issue  between  K.  and  G. 
to  try  the  right  thereto.  K.  afterwards  issued  an  execution  upon  his  judg- 
ment and  levied  and  sold  the  same  land  :  he  became  the  purchaser  and  brought 
an  ejectment  against  G.  to  recover  the  land,  after  having  tendered  to  him 
the  balance  of  the  purchase-money  due  by  I.  on  the  articles  :  Held,  that  K. 
was  not  entitled  to  recover. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  action  of  ejectment  for  one  hundred  and  forty-two 
acres  of  land,  in  which  the  plaintiff  in  error  was  the  plaintiff 
below. 

A  special  verdict  was  agreed  upon  between  the  parties.  The  fol- 
lowing facts  therein  contained  are  alone  material. 

On  the  4th  May  1820,  Ebenezer  Kerr,  the  plaintiff,  obtained  a 
judgment  against  Joseph  Irvine  for  $796,  which  was  regularly  re- 
vived until  February  term  1826,  to  which  afi.fa.  issued  on  the  said 
judgment,  which  was  levied  on  the  land  in  dispute.  To  May  term 
1 H26,  a  vend,  ex.  issued,  upon  which  the  land  was  sold  to  Ebenezer 
Kerr  for  $710,  to  whom  a  deed  was  made  by  the  sheriff. 

John  Gallaher,  who  was  the  landlord  of  the  defendants,  was  the 
owner  of  the  land ;  he,  on  the  17th  July  1816,  entered  into  articles 
of  agreement  with  Joseph  Irvine,  for  the  sale  of  the  land  to  him, 
upon  the  following  terms :  purchase-money,  $2200,  $300  of 
uhich  was  to  be  paid  in  hand,  on  the  execution  of  the  article; 
$700  on  the  1st  May  1817  ;  and  the  residue  in  annual  payments 
of  $200  each.  The  hand-money,  the  amount  payable  1st  May 
1817,  and  the  first  annual  payment  of  $200,  due  1st  May  1818, 
were  paid  by  Irvine.  In  1820,  two  annual  payments  being  due 
upon  the  article.  Gallaher  brought  an  action  of  covenant  thereon 
against  Irvine,  and  on  the  8th  October  1821,  obtained  a  judg- 
ment for  $477. f)0,  being  the  balance  due  on  the  contract,  at  the 
time  suit  was  brought,  \fi.fa.  was  issued  on  this  judgment,  to 
November  term  1821,  which  was  levied  on  the  land  in  dispute  A 
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vend.  ex.  pos.  issued  to  February  term  1822,  upon  which  the  land 
was  sold  to  John  Gallaher  for  $705,  who,  on  the  10th  February 
1822,  obtained  the  sheriff's  deed  therefor. 

A  dispute  arose  between  Gallaher  and  Ebenezer  Kerr,  concern- 
ing the  appropriation  of  the  purchase-money  arising  from  this  sale  ; 
a  case  was  stated  for  the  opinion  of  the  court,  in  which  judgment 
was  rendered  in  favor  of  Gallaher.  A  writ  of  error  was  taken 
out  by  Kerr,  arid  the  judgment  was  affirmed  by  the  Supreme 
Court.1 

Before  this  ejectment  was  brought,  Kerr  tendered  to  Gallaher 
the  balance  of  the  purchase-money  due  upon  the  articles  of  agree- 
ment, which  he  was  willing  to  pay,  upon  judgment  being  rendered 
in  his  favor. 

The  court  'Young,  president,)  entered  a  judgment  for  the  defend- 
ants. 

A.    W.  Foster,  for  plaintiff  in  error. 

Kerr  having  the  first  lien  against  the  estate  of  Irvine,  was  enti- 
tled to  the  proceeds  of  the  sale  upon  the  judgment  of  Gallaher,  just 
as  if  a  stranger,  and  not  Gallaher,  had  become  the  purchaser. 
Gallaher,  therefore,  having  paid  no  money  of  his  own,  but  it  being 
money  which  rightly  belonged  to  Kerr,  which  was  the  consideration 
of  the  sheriffs  deed  to  Gallaher,  he  thereby  became  a  trustee,  and 
held  for  Kerr.  And  Kerr's  offer  to  pay  the  balance  of  the  pur- 
chase-money, due  on  the  article  of  agreement,  divested  Gallaher 
of  all  equity,  and  gave  to  him  the  legal  right  to  recover  the  pos- 
session. 

J.  B.  Alexander,  for  defendant  in  error. 

At  the  first  sheriffs  sale  Gallaher  purchased  the  equitable  title 
of  Irvine,  by  which  he  became  vested  with  the  equitable  estate  of 
the  vendee,  and  by  operation  of  law  the  contract  was  thereby  fully 
executed.  After  this  sale,  nothing  was  left  in  Irvine  that  could  be 
levied  and  sold  on  Kerr's  judgment.  Kerr  was,  perhaps,  entitled 
to  the  proceeds  of  that  sale,  to  be  applied  to  his  judgment ;  but 
that  cannot  now  be  inquired  into,  as  there  a  final  judgment  on  the 
subject :  Gurney  v.  Alexander,  14  S.  &  II.  257  ;  Gilmore  v.  Com- 
monwealth, 17  Id.  277. 

The  equity  of  Irvine  is  vested  in  Gallaher,  and  the  money  dis 
posed  of.  This  ends  all  idea  of  trust,  and  settles  the  controversy  : 
McGrew  v.  McLanahan,  1  P.  &  W.  44. 

The  opinion  of  the  court  was  delivered  by 

1  NOTE. — The  judgment  was  not  affirmed  by  the  Supreme  Court.  The  facts 
were  so  imperfectly  stated,  and  the  case  so  irregularly  brought  up,  that  the 
court  decided  that  it  was  not  the  subject  of  a  writ  of  error.  See  8  S.  £  K. 
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HUSTON,  J. — John  Gallaher  owned  the  land  in  question,  and 
contracted  to  sell  the  same  to  Joseph  Irvine,  who  paid  more  than 
half  the  purchase-money.  4th  of  May  1820,  Ebenezer  Kerr  ob- 
tained a  judgment  against  Joseph  Irvine,  which  bound  Irvine's 
equitable  interest  in  this  land.  The  legal  title  was  in  Gallaher,  and 
a  right  to  the  residue  of  the  purchase-money,  before  he  could  be 
compelled  to  part  with  it.  John  Gallaher  brought  suit  to  recover 
some  instalments  due,  and  in  October  1821  recovered  judgment; 
he  took  out  aji.  fa.  to  November  1821,  and  it  was  levied  on  the  land 
in  question.  A  vend.  ex.  pos.  was  issued  to  February  1822,  and  the 
land  was  sold,  and  purchased  by  John  Gallaher.  If  the  land  has 
been  sold  on  Kerr's  judgment,  and  bought  by  Kerr  or  any  stran- 
'ger,  the  purchaser  would  have  bought  only  Irvine's  equitable  inter- 
est, and  must  have  paid  the  balance  due  to  Gallaher  in  order  to 
obtain  the  title.  \Vhen  a  vendor  on  articles  sells  the  land  of  the 
vendee  for  a  balance  of  purchase-money,  perhaps  the  purchaser 
would  take  both  the  legal  and  equitable  title ;  for  he  who  has  the 
legal  title,  having  elected  to  proceed  by  judgment  and  execution 
and  to  sell,  and  could  not,  perhaps,  afterwards  say,  there  was  re- 
maining in  himself  an  interest  not  sold.  But  as  that  case  is  not 
before  us,  I  give  no  opinion  about  it ;  for  here  Gallaher,  the  ven- 
dor, became  the  purchaser.  Irvine  had  an  equitable  interest  ;  that 
was  sold,  the  legal  title  and  remaining  equitable  interest  was  then 
in  Gallaher ;  and  when  he  purchased  all  the  interest  which  Irvine 
had,  the  whole  estate,  legal  and  equitable,  became  united  in  Galla- 
her, and  there  was  no  interest  remaining  in  Irvine. 

Clearly,  Kerr  was  entitled  to  the  money  arising  from  the  first 
sale,  and  claimed  it ;  but  he  lost  it  by  not  pursuing  the  right  mode 
to  obtain  it.  But  we  cannot  do  wrong,  and  unsettle  decisions  and 
fixed  principles  on  that  account.  To  put  it  on  the  most  favorable 
footing  for  Kerr,  Irvine  had  only  an  equitable  right  that  could  be 
levied  on  and  sold,  and  the  purchaser  would  stand  in  Irvine's  place, 
and  must  pay  the  residue  of  the  purchase-money  into  court.  When 
he  had  done  this,  and  got  his  deed,  he  had  nothing  to  do  with  the 
application  of  the  money.  If  the  money  was  misapplied,  or  lost  in 
the  sheriffs  hands,  it  did  not  affect  the  right  of  the  purchaser.  If 
a  stranger  had  purchased,  and  the  money  had  gone  to  Gallaher, 
so  much  the  better  for  him  ;  it  would  have  extinguished  the  legal 
title ;  if  it  had  gone  to  Kerr,  the  legal  title  might  have  been  out 
against  him  ;  but  still  he  had  Irvine's  interest  and  all  Irvine's  inter- 
est. Irvine  had  neither  legal  nor  equitable  title  left  in  him  ;  there 
was  no  right  or  title  on  which  to  levy  the  second  execution  ; 
nothing  to  sell,  aod  the  purchaser  got  nothing,  and  can  recover 
nothing. 

Judgment  affirmed. 

Referred  to,  8  C.  2H2. 
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Hamill  against  Purvis. 

Two  partners  having  a  judgment,  one  of  the  partners  assigned  it  to  a  third 
person,  and  guaranteed  the  payment  thereof.  Held,  that  an  action  could  not 
lie  supported  against  the  firm,  on  such  guaranty,  without  proof  that  both 
partners  assented  to  the  making  of  it,  or  knowing  it,  did  not  dissent. 

WRIT  of  error  to  the  Common  Pleas  of   Westmoreland  county. 

Tliis  was  an  action  brought  by  George  Hamill  against  William 
Purvis  and  Robert  Purvis :  William  not  being  a  resident  of  the 
county,  the  writ  was  served  on  Robert  alone. 

The  plaintiff  stated  his  cause  of  action  to  be,  that  on  the  6th 
February  ]819,  at  Cumberland  county,  William  Purvis  and  Robert 
Purvis  obtained  a  judgment  against  Thomas  Coffey  and  John 
Coffey  for  $756.65  debt,  besides  costs.  That  on  the  17th  June 
1819,  the  said  William  and  Robert,  by  writing,  by  them  duly 
executed,  did,  for  value  received,  assign  over  their  right  and 
interest  in  that  judgment  to  George  Hamill,  and  did  thereby 
guarantee  the  payment  of  the  same.  That  Hamill  endeavored  to 
recover  the  money  from  the  Coffeys,  but  could  not,  as  they  were 
unable  to  pay  ;  that  Purvis  therefore  became  liable  to  pay,  &c. 

The  plaintiff,  to  support  his  right  of  action,  offered  in  evidence  a 
number  of  depositions,  the  substance  of  the  evidence  contained  in 
all  which  was  this  : 

William  Purvis  and  Robert  Purvis  owned  a  farm  and  distillery 
in  Cumberland  county :  they  were  in  partnership  ;  William  was 
the  farmer,  and  Robert  the  distiller.  They  sold  their  property  to 
Thomas  and  John  Coffey,  and  subsequently  obtained  a  judgment 
against  them  on  the  docket  of  a  justice  of  the  peace,  for  3756.05. 
This  judgment  was  assigned  to  George  Hamill,  the  plaintiff,  by 
Robert  Purvis,  by  the  following  endorsement  made  upon  the  back 
of  the  transcript  of  the  said  judgment,  which  was  filed  in  the 
prothonotary's  office,  for  the  purpose  of  creating  a  lien  upon  the 
real  estate  of  the  defendants,  Thomas  and  John  Coffey. 

"  I  do,  for  value  received,  assign  over  all  our  right  and  interest 
of  the  within  judgment  to  Geo.  Hamill,  or  assigns,  and  guarantee 
the  payment.  June  17,  1819. 

WM.  &  ROB'T  PURVIS." 

In  consequence  of  the  inability  of  Thomas  and  John  Coffev,  the 
judgment  could  not  be  collected  from  them. 

This  evidence  was  objected  to  bv  the  defendant,  on  the  ground, 
2  P.  &  W.— 12 
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that  if  true,  it  did  not  entitle  the  plaintiff  to  recover ;  no  authority 
having  been  shown  by  William  to  Robert  Purvis  to  execute  such  a 
guaranty,  which  was  not  in  the  course  of  partnership  business. 

The  court  (Young,  president,)  being  of  this  opinion,  the  evidence 
was  rejected,  and  a  bill  of  exceptions  sealed. 

J.  B.  Alexander,  for  plaintiff  in  error. 

The  question  is,  whether  one  partner,  on  transferring  a  judg- 
ment, which  the  partnership  held  against  a  person,  can  guaranty 
the  payment  of  that  judgment. 

The  rule  is,  that  over  the  partnership  effects  each  partner  has 
equal  authority  with  all  the  partners,  in  the  usual  course  of  busi- 
ness :  Chit,  on  Bills  41.  The  benefit  of  a  guaranty  will  run  along 
with  the  interest  in  a  bond,  to  whomsoever  it  may  be  transferred  : 
Reed  v.  Garvin,  12  S.  &  R.  100;  which  seems  to  establish  the 
doctrine,  that  the  effect  is  the  same,  as  that  of  an  endorsement  on  a 
bill  or  promissory  note.  An  agreement  by  one  partner,  to  refer 
the  partnership  accounts,  is  binding  on  his  copartner :  Taylor  i>. 
Coryell,  12  S.  &  R.  248.  One  partner  may  enter  into  a  composi- 
tion for  a  debt  due  the  firm,  and  may  release  it :  Bruen  v.  Marquand, 
1 7  Johns.  R.  62.  One  partner  may  seal  a  bond  for  the  other : 
Mackay  v.  Bloodgood,  9  Johns.  R.  286.  One  may  execute  under 
seal,  a  bill  of  sale  for  the  other :  Ball  v.  Dunsterville,  4  Dun.  & 
East  313.  In  a  partnership  between  a  conveyancer  and  scrivener, 
one  was  held  accountable  for  the  receipt  of  the  other  of  money  to 
be  loaned  on  mortgage:  Willett  v.  Chambers,  Cowper  814.  One 
partner  may  guaranty  for  the  debt  of  a  third  person,  in  the  name 
of  the  firm  :  Ex  parte  Gardom,  15  Ves.  286. 

An  endorsement  in  the  name  of  the  firm,  by  one  of  the  partners, 
is  good,  and  ought  to  be  declared  on  in  the  name  of  the  firm : 
Manhattan  &  Co.  v.  Ledyard,  1  Caines  192.  If  one  of  the  partners 
sign  in  the  name  of  the  firm,  the  presumption  is,  that  such  is  the 
name  of  the  firm,  and  that  it  was  a  partnership  transaction : 
Drake  v.  Elwyn,  1  Caines  184.  The  act  of  one  partner  shall 
be  presumed  to  be  the  act  of  the  other,  unless  he  shows  a  dis- 
claimer or  refusal  to  be  concerned :  Salk.  292 ;  4  Barr.  Ab.  607 ; 
Notes  to  Green  v.  Beals,  2  Caines  255.  In  every  thing  which 
relates  to  their  partnership  dealings,  one  partner  is  the  agent  of 
the  other :  Gerhard  ?».  Basse,  1  Dall.  119.  See  also  Tyson  v. 
Pollock,  1  P.  &  W.  375.  And  that  there  may  be  a  partnership 
in  buying  and  selling  land :  Campbell  v.  Calhoun,  1  P.  &  W.  140. 

This  was  a  partnership  transaction,  so  far  as  all  the  circumstances 
attending  it,  being  a  joint  concern,  could  make  it  such. 

Armstrong  and  A.  W.  Foster  for  defendant  in  error. 
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The  defendants  may  have  been  partners   in    the  business  of  dis 
tilling  arid  farming,  but   the  sale  of  their  farm   was   necessarily  a 
dissolution  of  partnership.     The  assignment  of  this  judgment  and 
guaranty  was  not  the  business  of  the  partnership,  and  therefore  it 
is  riot  binding  on  the  firm  :  Sutton  v.  Irvin,  12  S.  &  11.  13. 

Alexander,  in  reply,  cited  Fell  on  Guaranty,  103,  149,  151. 

The  opinion  of  the  court  was  delivered  by 

SMITH,  J. — There  was  no  proof  offered,  to  show  that  Robert 
Purvis  had  any  authority  from  William  Purvis  to  sign  the  part- 
nership name  to  the  guaranty  in  question,  nor  any  evidence  to 
show  a  subsequent  recognition  of  the  same  by  William  Purvis. 
In  Sutton  and  McNicklc  v.  Irwin  et  al.,  12  S.  &  R.  15,  the 
rule  applicable  to  partnerships,  is  said  to  be,  that  in  relation  to 
their  joint  concerns,  one  of  the  partners  may  bind  the  other. 
His  authority  to  the  other  partner,  however,  has  its  limitation,  and 
he  cannot  enter  into  any  engagement  to  bind  the  firm,  which  is  un- 
connected with  the  partnership  ;  for  the  law  will  intend,  that  when 
one  deals  with  a  partner,  in  a  matter  not  within  the  compass  of 
the  partnership,  he  does  this  in  his  private  and  individual  capacity. 
Indeed,  an  engagement  by  one  partner,  to  bind  the  partnership 
credit,  in  a  transaction  unconnected  with,  and  not  fairly  and  rea- 
sonably within  the  scope  of  the  partnership,  is,  as  to  the  other 
partner,  fraudulent  and  void. 

Nor  does  it  appear,  in  the  case  before  us,  that  it  was  usual  for 
William  and  Robert  Purvis,  in  the  course  of  their  business,  to  give 
such  guaranties.  The  true  criterion,  whether  the  act  of  one  part- 
ner makes  the  other  responsible,  seems  to  be,  whether  the  act 
was  or  was  not  done  according  to  the  usual  course  of  business : 
1  Salk.  126,  292.  As  then  the  plaintiff  did  not  prove,  nor  offer 
to  prove  the  assent,  or  authority,  or  recognition  of  William 
Purvis,  that  Robert  Purvis  should  sign  the  partnership  name 
or  firm  to  the  guaranty,  which  it  was  incumbent  on  him  to  prove  ; 
nor  that  it  was  in  the  usual  course  of  their  business,  Robert  could 
not  bind  his  partner  William  ;  so  that  the  evidence,  in  our  opinion, 
as  offered,  would  not  have  been  made  out,  or  did  not  make  out,  the 
plaintiff's  case ;  it  was  therefore  correctly  rejected. 

HUSTON,  J.,  dissented. 

Judgment  affirmed. 

Referred  to,  4  W.  &  S.  290. 
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McMasters  against  Bell. 


When  a  person  has  a  right  of  entry  into  lands,  and  does  enter,  it  will  al- 
ways be  taken,  that  he  entered  under  that  rijjht,  and  not  as  a  trespasser. 

If  a  man  enters  on  land  as  guardian  in  ri^ht  of  his  wife,  by  which  his 
possession  would  not  be,  at  first,  adverse,  it  would  require  some  decisive 
act  or  declaration  to  make  it  so,  to  entitle  him  to  hold  by  the  Statute  of 
Limitations. 

Whether  a  possession  is  adverse  or  otherwise,  is  a  fact  for  the  jury. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  action  of  ejectment,  to  recover  a  tract  of  land,  in 
which  the  plaintiff  in  error  was  the  plaintiff  below. 

This  case  covered  a  good  deal  of  paper,  as  presented  to  this 
court.  There  was  much  testimony,  and  that  somewhat  different, 
though  not  exactly  contradictory.  It  presented  this  case : 

Robert  Bell  was  the  owner  of  the  land  in  question  by  improve- 
ment in  the  year  1777  or  1778,  he  had  a  house  and  twenty  or  thirty 
acres  of  land  cleared,  and  fled  from  it,  when  everybody  else  fled, 
on  account  of  depredations  by  the  Indians.  In  1779  or  1780  he 
died,  leaving  a  widow  and  children  ;  as  to  the  age  of  those  children 
there  was  some  uncertainty,  In  a  few  years  William  McMasters 
married  the  widow,  and  had  by  her  one  child,  who  died  many  years 
ago.  About  1787,  McMasters  and  the  family  moved  to  the  land 
in  question,  then  in  a  bad  state.  The  old  cabin  had  been  repaired 
by  one  Jamison,  who,  however,  did  not  claim  it,  and  had  gone  away. 
The  sons  of  Bell  worked  on  the  land  with  their  step-father  ;  but 
as  they  grew  up,  went  down  the  river,  except  John  the  defendant. 
The  daughters  lived  there  until  they  married.  About  1800 
a  new  house  of  two  stories,  with  a  stone  chimney  was  built, 
an  orchard  was  then  on  the  land,  and  fifty  or  sixty  acres  cleared. 
About  that  time  John  Bell  married  and  lived  two  or  three  years  on 
the  land,  in  the  old  cabin  ;  but  on  what  terms  or  agreement 
did  not  appear.  lie  moved  off  and  lived  at  a  tavern  he  had 
rented  until  1*0!);  at  that  time  John  Bell  returned  and  lived  in 
the  kitchen  or  small  house  adjoining  to  McMasters'  large  house  and 
worked  the  fields  for  two  years  with  McMasters'  horses  and  ploughs  ; 
and  gave  him  one-third  of  the  crop.  Bell  continued  in  the  house  : 
but  C.  Smith,  who  had  married  one  of  Bell's  sisters,  cultivated  the 
land  for  the  next  two  years  as  Bell  had  done.  In  1813  Smith  went 
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away,  and  John  Bell  and  McMasters  each  worked  part  of  the  land, 


and  quarrelled  about  it  till  1*23  or  1824. 

About  that  time  Mrs.  McMasters,  who  was  old  and  frail,  went  to 
live  with  one  of  her  daughters  ;  and  about  a  year  after  old  McMas- 
ters went  to  live  with  a  nephew  of  his.  His  wife  died  soon  after, 
and  about  a  year  after  that  McMasters  brought  this  suit  against 
John  Bell. 

Some  witnesses  said  they  understood  McMasters  went  on  it  in 
his  own  right,  claiming  it  as  his  own,  and  that  they  never  heard 
anything  against  his  claim  ;  but  no  person  proved  that  he  made  any 
express  declaration  on  the  subject.  He  had  it  taxed  in  his  own 
name  ;  and  the  fact  that  all  the  children  of  Robert  Bell  moved 
away,  as  they  severally  grew  up,  was  relied  on  ;  and  the  length  of 
time. 

On  the  other  side  it  was  insisted  that  the  mother  being  the  natu- 
ral guardian,  McMasters  entered  in  her  right  ;  that  no  one,  until 
shortly  before  this  suit,  ever  heard  him  claim  it  as  his  own  ;  that  he 
permitted  John  Bell  to  hold  part  in  1800,  1801  and  1802,  and  again 
from  1813  till  1827  —  and  it  was  also  proved  by  one  witness  that  Mc- 
Masters told  him  ten  or  twelve  years  ago  that  he  had  bought  the 
shares  of  some  of  Robert  Bell's  eldest  children.  A  fact  much  relied 
on  by  the  defendants. 

Several  questions  were  propounded  by  the  plaintiff's  counsel  to 
the  court,  upon  which  they  were  requested  to  charge  the  jury. 

Shippen,  president,  left  the  cause  with  the  jury  as  a  matter  of 
fact,  with  this  general  instruction  :  that  if  they  believed  that  the 
plaintiff  took  possession  of  the  land  as  his  own,  and  held  it  ad- 
versely to  the  claim  of  the  heirs  of  Bell,  he  was  entitled  to  recover  ; 
but  if  he  obtained  tke  possession  as  the  husband  of  Bell's  widow, 
who  was  the  natural  guardian  of  his  children,  and  who  was  also 
entitled  to  dower,  and  held  it  in  that  capacity  ;  it  was  not  such  an 
adverse  holding  as  would  give  him  a  title  by  the  Statute  o£  Limi- 
tations. 

Coulter  and  A.  W  Foster,  for  plaintiff  in  error,  contended  that 
although  the  original  intention  of  the  plaintiff  may  have  been  to 
enter  and  hold  possession  for  the  heirs  of  Bell,  yet  his  subsequent 
acts  of  ownership,  such  as  building  houses  and  barns,  and  clearing 
land,  were  such  decisive  acts  of  ownership  as  to  amount  to  a 
notorious  claim  in  his  own  right  ;  and  this,  too,  with  the  knowledge 
and  in  the  presence  of  John  Bell,  under  whom  the  present  defend- 
ant claims,  as  heir-at-law.  It  would  be  a  fraud  to  permit  the  son 
of  John  Bell  to  recover  this  land,  his  father  having  given  no  notice 
to  McMasters  of  his  claim  when  these  improvements  were  going  on. 
McMasters  may  have  been  considered  at  first  as  a  trustee  ;  but  the 
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nature  of  the  trust,  if  any,  was  such  that  ex  necessitate  rei,  it  must 
have  ended  in  a  less  time  than  forty  years:  Pipher  v.  Lodge,  16  S. 
&  R.  214;  Walker  v.  Walker,  Id.  379. 

The  fact  of  Bell  having  leased  a  part  of  the  land  from  McMas- 
ters, and  rendered  a  certain  share  of  the  produce,  established  the 
relation  of  landlord  and  tenant ;  and  was  conclusive  evidence  that 
Bell  did  not  claim  title,  and  that  McMasters  did. 

J.  B.  Alexander,  for  defendant  in  error. 

To  entitle  the  plaintiff  to  recover,  he  must  show  a  right  of  pos- 
session as  well  as  of  property.  The  plaintiff  has  exhibited  no  title, 
no  right  of  property,  nothing  but  a  possession,  as  the  husband  of  a 
tenant  in  dower,  who  was  also  the  guardian  of  minor  children,  to 
whom  the  only  title  had  descended ;  this  tenant  in  dower,  and 
guardian  in  sockage  being  dead,  McMasters  quit  the  possession, 
which  he  has  now  no  right  to  recover. 

The  presumption  of  law  is,  that  the  original  possession  of  the 
plaintiff,  and  continuance  of  it  was  jure  uxoris :  Osborn  v.  Garden, 
Plow.  293 ;  1  Bac.  Abr.  476,  498 ;  Co.  Litt.  351 ;  2  Salk.  422 ;  3 
Cruise  411 ;  Adams  on  Ejec.  50. 

The  widow  of  Bell  being  entitled  to  dower  in  the  land  claimed 
under  his  settlement,  as  the  law  stood  at  the  time  of  his  death, 
(Workman  v.  Gillespie,  3  Yeates  571),  and  she  and  her  husband 
having  entered  and  kept  possession  peaceably,  will  be  considered  as 
trustees  for  the  heirs :  Pipher  v.  Lodge,  16  S.  &  R.  214. 

If  the  intention  of  McMasters  when  he  entered  on  the  land  was 
equivocal,  it  must  be  considered  as  according  to  the  existing  right : 
Kincaird  v.  Scott,  12  Johns.  R.  368 ;  Smith  v.  Burtis,  9  Id.  ISO. 

If  a  man  enters  without  any  title  at  all,  he  cannot  be  presumed 
to  enter  adversely,  but  the  presumption  is  the  other  way  :  The  Soc. 
for  Prop,  the  Gospel  v.  The  Town  of  Pawlet,  4  Peters  480. 

In  Jackson  v.  Sears,  10  Johns.  R.  442,  where  there  was  some 
testimony  of  an  adverse  claim  to  the  estate  of  the  mother,  and  the 
son  accepted  a  deed  from  her,  which  was  invalid,  that  was  held  to 
remove  the  effect  of  the  Statute  of  Limitations  by  destroying  the 
idea  of  adverse  entry.  So  in  this  case,  the  pretence  of  McMasters 
that  he  had  purchased  the  shares  of  the  minor  children  of  Bell, 
who  could  not  convey,  defeats  the  idea  of  an  adverse  entry  and 
holding. 

The  fact  of  Bell  having  cropped  the  land  while  McMasters  was 
in  possession,  is  of  no  weight ;  for  he  was  entitled  to  part  of  the 
proceeds  in  right  of  his  wife ;  and  in  addition  to  this  he  furnished 
the  horses  and  implements  with  which  the  grain  was  raised. 

The  opinion  of  the  court  was  delivered  by 
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HUSTON,  J. — The  judge  below  gave  an  elaborate  charge;  and 
taking  it  into  consideration,  we  are  of  opinion,  there  is  no  error  in 
it.  Where  a  person  has  a  right  of  entry  into  lands,  arid  does  enter, 
it  will  always  be  taken  that  he  entered  under  that  right,  and  not 
as  a  trespasser.  Here  the  mother,  as  the  natural  guardian,  and 
her  husband  exercising  that  right,  might  well  enter;  and  in  the 
absence  of  all  proof  as  to  his  intention,  will  be  taken  to  have  so 
entered :  1  Plow.  293 ;  Co.  Litt.  351 ;  3  Cruise  Dig.  41.  Besides 
he  was  entitled  to  the  dower  of  his  wife. 

How  McMasters  entered,  and  whether  during  all  the  time,  or 
what  part  of  it,  he  claimed  the  land  as  his  own,  and  adversely  to 
the  heirs  of  Bell,  was  fully  left  to  the  jury  ;  and  as  favorably  for 
the  plaintiff  as  he  had  a  right  to  require. 

If  he  entered  as  guardian  in  right  of  his  wife,  and  his  posses- 
sion was  not  at  first  adverse,  it  would  require  some  decisive  act  or 
declaration  to  make  it  so ;  arid  whether  there  was  any  such,  was 
fairly  left  to  the  jury. 

Neither  side  showed  any  office  title.  If  Robert  Bell  had  taken 
a  warrant  and  had  a  survey,  the  presumption  of  abandonment 
would  have  been  less,  and  the  presumption  that  the  plaintiff  had 
entered  in  opposition  to  a  legal  title,  would  have  been  less.  And 
on  the  other  hand,  if  McMasters  had  taken  out  a  warrant  in  his 
own  name,  it  would  have  been  perhaps  a  more  decisive  evidence  of 
claim  in  his  own  right,  than  any  in  this  cause.  This,  too,  the  judge 
told  the  jury. 

The  fact  that  John  Bell  and  C.  Smith  cropped  the  land,  was 
relied  on  by  the  plaintiff,  The  defendants  alleged,  that  having  no 
team  or  farming  utensils  of  their  own,  and  their  mother  being  en- 
titled to  one  third  as  dower,  this  proved  nothing. 

All  this  was  fairly  submitted  to  the  jury. 

Judgment  affirmed. 

Referred  to,  3  C.  510;  11  Smith  341. 
Commented  on,  2  Or.  237. 
Followed,  10  C.  267. 
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Indiana  and  Ebensburg  Turnpike  Road  Co.  against 

Phillips. 

The  legislature  passed  an  act  to  authorize  the  incorporation  of  a  company 
for  the  purpose  of  making  a  turnpike  road,  between  specified  points ;  hooks 
were  opened  by  the  commissioners  appointed  to  take  subscriptions  of  stock, 
at  two  different  places  on  the  contemplated  route  ;  but  subscriptions  to  an 
amount  sufficient  to  authorize  the  granting  of  a  charter,  were  not  obtained. 
A  supplement  to  the  original  act  was  then  passed  which  divided  the  contem- 
plated road  into  two  parts,  authorized  the  granting  of  two  charters,  and 
provided,  that  those  who  originally  subscribed  for  stock,  at  a  certain  place, 
should  be  members  of  one  of  the  companies ;  and  those  who  subscribed 
at  another  place  should  be  members  of  the  other.  Held,  that  the  latter  act 
is  unconstitutional,  and  that  one  of  said  companies  cannot  recover  from  an 
original  subscriber,  the  amount  of  stock  subscribed  by  him. 

ERROR  to  Indiana  county. 

This  was  an  action  in  which  the  plaintiff  in  error  was  the  plain- 
tiff below,  and  brought  to  recover  from  the  defendant  the  amount 
of  his  subscription  to  the  stock  of  the  Armstrong,  Indiana  and 
Cambria  Turnpike  Road  company. 

The  following  special  verdict  was  agreed  to  by  the  parties : 

By  an  Act  of  the  General  Assembly  of  Pennsylvania,  passed  the 
7th  day  of  February  1818,  the  governor  of  the  Commonwealth 
was  authorized  to  incorporate  the  president  and  managers  of  the 
Armstrong,  Indiana  and  Cambria  Turnpike  Road  Company ;  and 
by  the  act  commissioners  were  appointed  to  receive  subscriptions 
for  stock  in  said  company. 

On  the  14th  day  of  September  1818,  at  Indiana,  the  defendant, 
Armour  Phillips,  subscribed  for  four  shares  of  stock. 

On  the  27th  day  of  March  1819,  the  General  Assembly  of  Penn- 
sylvania passed  an  act  entitled,  "  A  supplement  to  an  act  entitled, 
an  act  authorizing  the  governor  to  incorporate  the  president  and 
managers  of  the  Armstrong,  Indiana  and  Cambria  Turnpike  Road 
Company,"  authorizing  the  governor  of  the  Commonwealth  to  in- 
corporate two  companies  in  lieu  of  the  Armstrong,  Indiana  and 
Cambria  Turnpike  Road  Company,  the  one  thereof  to  be  styled, 
4i  The  Indiana  and  Ebensburg  Turnpike  Road  Company,"  and  the 
other  to  be  styled  "  The  Armstrong  and  Indiana  Turnpike  Road 
Company  ;"  and  dividing  the  stock  subscribed  under  the  former  act, 
to  which  the  latter  act  was  a  supplement. 

The  defendant,  Armour  Phillips,  on  the  27th  of  March  1810, 
resided  on  Yellow  creek,  east  of  the  borough  of  Indiana. 

The  governor  of  the  Commonwealth  of  Pennsylvania,  by  letters 
patent,  under  the  seal  of  the  Commonwealth  of  Pennsylvania,  bear- 
ing date  the  13th  day  of  December  1820,  granted  a  charter  to  the 


Sept.  1830.]  OF  PENNSYLVANIA.  185 

[Indiana  &  Ebensburg  Turnpike  Road  Co.  v.  Phillips.] 

plaintiffs,  by  the  name  and  Ktyle  of  *'  Tke  Indiana  and  JEbemburg 
Turnpike  Road  Company.'" 

On  the  4th  day  of  December  1821,  the  president,  and  managers 
of  the  Indiana  and  Ebensburgh  Turnpike  Road  Company,  by  a  reso- 
lution, of  whieh  public  notice  was  given  in  the  newspapers  of  the 
county,  required  payment  of  $3  upon  each  share  of  stock,  sub- 
scribed by  each  stockholder,  to  be  paid  on  the  1st  of  March  IX'2'2, 
to  the  treasurer  of  said  company.  Six  other  instalments  were 
called  in,  in  like  manner. 

If  the  court  shall  be  of  the  opinion  that  the  plaintiffs  are  entitled 
to  recover,  then  judgment  to  be  entered  for  the  sum  of  $128.25. 
If  the  court  shall  be  of  opinion  that  the  plaintiffs  are  not  entitled 
to  recovery,  judgment  to  be  entered  for  the  defendant. 

You  NO,  president,  directed  a  judgment  to  be  entered  for  the 
defendant. 

White,  for  plaintiff  in  error. 

As  the  Act  of  1st  April  1823,  entitled  "  An  act  relative  to  turn- 
pike roads  and  bridge  companies,"  &c.,  has  been  recognised  by  the 
Supreme  Court,  in  the  case  of  Ogle  v.  The  Somerset  and  Mount 
Pleasant  Turnpike  Road  Co.,  13  S.  &  R.  256,  and  has  been  con- 
sidered binding  in  all  suits  brought  after  the  passage  of  that  act :  I 
presume  no  advantage  can  be  taken  in  this  case  of  the  non-payment 
of  the  $3,  at  the  time  of  the  subscription,  upon  each  share  of  stock 
subscribed. 

The  subscription  of  the  defendant  having  been  made  to  the  com- 
missioners appointed  by  the  original  Act  of  the  7th  February  1818, 
and  while  that  act  was  in  force,  the  question  on  the  case  stated  is, 
whether  the  legislature  had  authority  to  pass  the  Act  of  17th  March 
1819.  If  they  possessed  such  authority,  the  defendants  are  within 
the  4th  section  of  that  act,  and  the  plaintiff'  is  entitled  to  recover. 

The  object  of  the  supplementary  act  was  to  aid  the  subscribers  in 
accomplishing  the  intention  of  the  original  act,  in  a  more  speedy 
and  convenient  manner.  It  was  found  that  the  distance  was  too 
great  and  required  co-operation  of  too  many  persons,  to  enable  them 
to  attain  the  object  contemplated,  and  it  was,  therefore,  deemed 
expedient  to  divide  the  original  company,  which  was  accordingly 
done,  at  the  same  time,  as  it  was  not  to  be  expected  that  any  man 
subscribed  with  an  intention  of  refusing  payment  when  the  road 
was  completed.  The  original  subscription  theretofore  made  was 
preserved. 

Did  the  supplement  impose  another  or  a  greater  burden  than  ex- 
isted upon  the  part  of  the  subscribers  under  the  original  act  ?  The 
amount  of  stock  required  to  be  subscribed  previous  to  the  issuing 
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of  the  letters  patent  to  either  company,  by  the  supplementary  act, 
is  precisely  the  one-half  of  that  required,  by  the  original  act,  to  be 
subscribed  by  ten  persons  instead  of  the  whole  amount  by  twenty 
persons.  The  distance  was  also  equally  divided.  The  ultimate 
value  of  the  stock  would  be  the  same,  the  subscriber  being  a  par- 
ticipator in  the  profits  of  half  the  distance  contemplated,  in  common 
with  half  the  number  of  subscribers  originally  designed,  Can  this 
be  said  to  be  more  onerous?  Can  it  be  said  that  it  is  a  departure 
from  the  object  originally  contemplated,  viz. :  the  formation  of  a 
turnpike  communication  from  Ebensburg  to  Kittanning?  It  is 
neither  more  nor  less  than  the  adoption  of  an  easier  mode  of  reach- 
ing the  original  object ;  but  in  no  other  way  could  it  have  been  at- 
tained than  by  legislative  aid  and  sanction. 

But  it  is  objected  that  the  supplementary  act  has  a  retrospective 
operation.  It  is  true,  "  that  the  general  rule  is,  that  all  laws  are 
in  their  nature  prospective ;  yet  this  does  not  prohibit  the  legisla- 
ture from  passing  some  laws  which  have  a  retrospective  operation, 
where  the  laws  do  not  impair  the  obligation  of  a  contract.  Every 
confirmatory  act  is,  in  its  nature,  retrospective,  and  in  this  case,  the 
court  decided  that  the  Act  of  3d  April  182G,  curing  defective  ac- 
knowledgments of  femes  covert,  was  constitutional,  although  the 
property  conveyed  had  been  formerly  the  estate  of  the  wife,  and 
but  for  the  passage  of  that  Act  of  Assembly  the  plaintiffs  were 
clearly  entitled  to  recover:  Tate  et  ux.  v.  Stoolfoos,  16  S.  &  R.  37. 
In  Underwood  v.  Lilly,  10  Id.  101,  "  confirming  acts  are  not  un- 
common. Deeds  acknowledged  defectively  by  feme  coverts,  pro- 
ceedings and  judgments  of  commissioners  and  justices  of  the  peace, 
who  were  not  commissioned  agreeably  to  the  constitution,  or  where 
their  powers  ceased,  upon  a  division  of  counties,  until  a  new  ap- 
pointment"— "retrospective  laws,  which  only  vary  the  remedies, 
divest  no  right,  but  merely  cure  a  defect  in  proceedings  otherwise 
fair — the  omission  of  formalities,  which  do  not  diminish  existing 
obligations" — these  and  several  like  acts  are  constitutional. 

So  the  Act  of  22d  March  1817,  giving  the  remedy  to  recover 
upon  notes  issued  by  unincorporated  banking  companies  was  decided 
to  be  constitutional :  Hess  et  al.  v,  Werts,  4  S.  &  R.  364. 

"  It  removes  the  impediment  to  recover  upon  a  contract  entered 
into  by  the  defendant.  It  is  so  far  retrospective — but  every  retro- 
spective law  is  not  void." 

"  Every  law  that  is  to  have  an  operation  before  the  making 
thereof — as  to  commence  at  an  antecedent  time,  or  to  some  time 
from  the  Statute  of  Limitations,  or  to  excuse  acts  which  were  un- 
lawful and  before  committed,  and  the  like  is,  retrospective ;  but 
such  laws  may  be  necessary  and  proper:  "  Duncan,  J.,  Id. 

"  This  law   divests    no    right   but   removes  an  impediment ;  it 
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renders  lawful  an  unlawful  act,  as  if  it  had  been  lawful ;  it  impairs 
no  man's  contract,  but  takes  from  the  contract  the  taint  which  the 
policy  of  the  moment  imposed  on  it :  "  Id. 

What  is  there  in  the  4th  section  of  the  supplement  more  than 
a  confirmation  of  the  original  subscription  'i  It  applies  it  as  it  was 
intended  by  the  subscribers.  That  made  at  Indiana  to  the  making 
of  the  road  from  thence  to  Ebensburg  ;  that  made  at  Kittanning, 
towards  the  making  of  the  other  section.  Does  it  impair  the  con- 
tract ?  If  so,  in  what  manner  ?  It  does  not  take  away  any  remedy 
the  stockholder  had  to  enforce  the  contract  on  his  part.  It  does 
not  give  less  force  and  efficacy  to  his  vote  in  the  concerns  of  the 
company.  What  vested  right  had  he  which  has  been  taken  away  ? 
It  does  not  impose  any  additional  clog  or  weight  upon  the  stock 
that  he  subscribed  for.  Then  of  what  can  he  complain,  except 
that  he  is  called  upon  to  fulfil  a  contract  which  he  has  signed  ? 

The  effect  of  the  4th  section,  is  nothing  more  than  to  give  valid- 
ity to  the  stock  which  had  been  subscribed,  and  which,  upon  the 
division  of  the  company,  might  have  been  lost  for  the  want  of  a 
remedy  to  recover  it.  It  is  to  cure  a  defect  which  would  have 
existed,  but  for  the  provision  contained  in  this  section.  It  is  only 
varying  the  remedy,  arid  instead  of  collecting  the  stock  and  dividing 
it  between  the  two  companies,  giving  the  remedy  to  each  company, 
to  recover  that  which  had  been  subscribed  within  its  precincts. 
It  does  not  divert  the  subscription  to  a  different  purpose  from  what 
was  originally  intended,  but  gives  the  subscribers  the  further 
advantage  of  being  able  to  oversee  the  expenditure  of  the  money 
which  they  had  subscribed,  in  their  own  neighborhood.  It  removes 
a  disability  which  would  have  existed  in  the  way  of  recovering  the 
stock,  had  it  been  suffered  to  remain  in  its  original  state.  The 
original  company  could  not  have  recovered  it,  never  having  been 
incorporated ;  and  it  was  necessary  to  place  the  remedy  to  cure 
this  evil  in  the  hands  of  some  body. 

In  the  late  case  of  Satterlee  v.  Mathewson,  16  S.  &  II.  169,  the 
Supreme  Court  went  so  far  into  the  doctrine  of  the  removal  of 
disabilities,  as  to  carry  into  effect  the  Act  of  8th  of  April  1826, 
(establishing  the  relationship  of  landlord  and  tenant,  between 
Connecticut  settlers,)  although  that  act  was  passed  after  the  com- 
mencement of  the  suit,  and  was  virtually  changing  the  rule  of  law 
"as  laid  down  by  the  Supreme  Court,  for  the  decision  of  such  cases, 
upon  the  principle  that  the  parties  at  the  time  that  relationship 
commenced,  had  not  in  view  any  disability  which  either  of  them 
labored  under. 

Judge  Huston,  in  delivering  the  opinion  of  the  court,  says  the 
legislature  in  this  case  have  not  affected  any  right.  They  have 
not  prescribed  a  rule  in  any  particular  case.  They  have  taken 


188  SUPREME  COURT  \_nttsbur ^ 

[Indiana  &  Ebensburg  Turnpike  Road  Co.  r.  Phillips.] 

away  a  disability  which,  they  thought,  ought  never  to  have  been 
imposed,  and  which  they  thought  did  not  exist  when  the  contract 
was  made. 

What  is  there  more  in  the  Act  of  1810,  except  providing  for  a 
disability  which  would  have  existed,  but  for  their  providing  for 
the  collection  of  the  stock  which  had  been  subscribed.  It  is  only 
directing  the  stockholders  in  which  way  they  may  pay  the  money, 
in  order  that  the  object  they  had  in  view  when  they  subscribed 
might  be  brought  to  a  speedy  consummation;  but  which,  notwith- 
standing the  length  of  time  they  have  been  indulged,  does  not 
seem  to  be  "devoutly  wished  for,"  on  their  parts.  The  road  has 
been  completed  by  the  exertions  and  with  the  funds  of  others,  and 
they  now  wish  to  withhold  what  they  had  engaged  to  pay  in  fur- 
therance of  the  general  good. 

This  principle  of  varying  the  persons  who  are  to  receive  money 
subscribed  in  furtherance  of  a  particular  object,  is  not  a  novel  one 
in  our  court. 

In  Davis  v.  Meade  et  al.,  13  S.  &  R.  282,  the  court  held  that 
the  plaintiffs  below  were  entitled  to  recover,  although  they  were 
fifteen  in  number,  and  the  original  subscription  had  been  made  to 
three  only.  When  the  addition  had  been  made  by  two  acts  of 
Assembly,  passed  2d  April  1802,  and  4th  April  1805,  respectively, 
and  there  had  been  several  subsequent  Acts  of  Assembly  changing 
the  number  of  trustees,  under  one  of  which  acts  the  defendants 
could  at  one  time  have  had  the  suit  dismissed  upon  application  to 
the  court  below. 

Even  in  the  case  of  a  change  in  alteration  of  the  name  of  a 
corporation,  it  does  not  lose  its  franchises :  Mellan  v.  Spateman, 
1  Saund.  344;  Cilchester  v.  Scaber,  3  Burr.  1870. 

And  the  corporation  under  the  new  name  would  retain  all  its 
possessions  that  it  had  before,  and  shall  recover,  in  that  name, 
debts  due  before:  1  Saund.  344,  in  note  (1.) 

This  principle  has  been  recognised  in  its  full  extent,  by  our 
Supreme  Court,  in  the  case  of  the  Overseers  of  North  Whitehall  v. 
The  Overseers  of  South  Whitehall,  3  S.  &  R.  117. 

It  was  there  decided  that  by  the  division  of  the  original  township 
of  Whitehall,  this  corporation  of  overseers  of  the  poor  was  not 
annihilated,  but  that  the  two  corporations  contending  grew  out  of 
it,  and  were  subject  to  the  same  liabilities  by  which  the  original 
corporation  was  bound  and  entitled  to  the  same  rights,  and  although 
the  case  did  not  require  a  decision  of  the  point,  the  Chief  Justice 
intimates  plainly,  that  the  property  held  by  the  old  corporation, 
would  be  divided  between  its  successors,  and  would  not  revert  to 
the  donors. 

By  the  16th  section  of  the  Act  of  9th  March  1771,  the  over- 
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seers  of  the  poor  of  every  township  are  constituted  a  corporation, 
and  empowered  to  hold  property  to  the  yearly  value  of  500Z.,  and 
by  the  division  of  a  township,  which  is  dope  by  an  application  to 
the  Court  of  Quarter  Sessions,  and  upon  the  election  of  overseers, 
they  become  ipso  facto  a  corporation,  and  according  to  the  prin- 
ciple decided  in  the  case  last  cited,  entitled  to  have  their  proportion 
of  the  property  belonging  to  the  old  corporation,  from  which  they 
were  stricken  off,  and  this  without  any  direct  legislative  provision 
upon  the  subject,  but  merely  by  implication  of  law,  founded  upon 
the  reason  and  justice  and  expediency  of  the  measure. 

If  then  this  be  the  result  of  dividing  a  corporation  already  in 
existence,  how  much  stronger  is  the  case  of  the  present  plaintiff? 
Suppose  the  company  had  been  incorporated  under  the  original 
act,  and  it  was  found  expedient  to  divide  it  into  two  corporations, 
as  in  the  present  case,  and  I  take  it  for  granted  that,  with  con- 
sent of  the  original  corporation,  this  could  be  done,  and  their 
consent  could  only  be  necessary  because  the  letters  patent  had  been 
issued ;  and  till  that  is  done,  no  consent  is  necessary,  because  there 
is  no  charter  of  privileges  in  the  way.  I  ask,  in  that  case,  what 
would  become  of  the  subscriptions  remaining  unpaid  ?  After  the 
principles  cited,  will  it  be  contended  that  the  subscription  was  ex- 
tinguished, or  rather  must  it  not  be  considered  that  the  subscription 
belonged  in  equal  proportions  to  the  two  new  corporations  growing 
out  of  and  based  upon  the  original  corporation  ?  This  seems  to  be 
the  result  of  the  principles  laid  down  in  the  cases  cited,  and  we  are 
not  embarrassed  by  the  difficulty  that  might  arise  as  to  what  mode 
should  be  adopted  to  recover  the  debt  due  as  the  course  has  been 
directed  by  the  Act  of  Assembly,  authorizing  the  division  of  the 
stock  upon  fair  and  equitable  principles. 

If  a  corporation  can  be  divided,  and  the  rights  and  duties  inci- 
dent thereto  yet  subsist,  how  much  stronger  is  the  case  of  division 
before  any  charter  granted?  If  upon  the  division  these  rights  and 
duties  subsist  by  implication — where  the  division  itself  is  made  by 
a  tribunal  deriving  its  authority  from  the  legislature — how  much 
stronger  is  the  case  where  the  division  is  made  by  the  legislature 
and  the  division  of  rights  and  duties  is  expressly  defined  by  the 
legislature  in  the  act  giving  authority  for  such  division? 

If  it  had  been  the  division  of  an  existing  corporation,  it  is  clear, 
from  the  cases  cited,  that  these  debts  would  not  have  been  annihi- 
lated, the  only  difficulty  would  have  been  what  mode  was  to  be 
pursued  to  recover  them.  Would  it  be  in  the  name  of  the  old  cor- 
poration for  the  use  of  the  two  subsequent  ones  ?  Or  would  each 
proceed  for  their  proportion  ?  To  avoid  these  difficulties  the  remedy 
is  provided  by  the  4th  section  of  the  supplement.  It  does  not 
impair  a  contract,  but  in  the  language  of  the  court  in  Stoddart  r. 
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Smith,  5  Binn.  355,  "  It  merely  gives  a  new  remedy  to  enforce  a 
contract  previously  entered  into,"  and  therefore  it  is  not  unconsti- 
tutional. It  deprives  no  man  of  his  property  like  the  act  confirming 
the  Connecticut  claims.  It  divests  no  right  which  had  been  acquired, 
but  is  simply  a  confirmation  of  a  contract  which  had  been  entered 
into,  and  an  appointment  of  a  remedy  and  a  mode  of  enforcing  it, 
lest  peradventure  it  might  fail.  In  Estep  et  al.  v.  Hutchman  et  al., 
14  S.  &  R.  438,  the  Supreme  Court  decided  that  an  Act  of  Assem- 
bly, authorizing  guardians  to  convey  real  estate,  which  their  parent 
had  contracted  to  sell  in  his  lifetime,  was  valid,  and  the  conveyance 
vested  the  estate.  This,  upon  the  ground  that  there  must  exist  a 
power  somewhere  to  give  a  remedy  to  prevent  failure  of  contracts, 
where,  from  circumstances,  the  contract  cannot  be  enforced  by  or 
amongst  the  persons  originally  parties  thereto. 

So  far  has  the  principle  of  confirming  contracts  been  carried  by 
the  legislature  that  they  have  supplied  the  want  of  evidence  upon  the 
part  of  turnpike  companies  necessary  to  maintain  suits  against  delin- 
quent subscribers  to  the  stock,  and  have  made  the  circumstance  of 
their  having  voted  at  an  election  for  officers  of  the  company  sufficient 
to  charge  the  defendant  with  an  equal  number  of  shares  to  what  he 
represented  himself  entitled  to  at  such  election,  and  have  made 
valid  all  charters  obtained  upon  subscriptions  which  were  fictitious, 
or  by  persons  deemed  insolvent.  This  Act  of  10th  April  1820, 
has  been  recognised  by  Duncan,  J.,  in  delivering  the  opinion  of 
the  court  in  The  Kisacoquillas  and  Centre  Turnpike  Co.  v.  McCon- 
ahy,  16  S.  &  R.  147.  and  is  termed  by  him  the  healing -act,  with- 
out intimating  a  doubt  of  its  constitutionality. 

This  act  became  necessary  in  consequence  of  the  difficulties  under 
which  the  various  turnpike  companies  throughout  the  state  labored 
in  attempting  to  recover  subscriptions  which  had  been  made  of 
stock  in  the  respective  companies.  After  the  roads  had  been  com- 
pleted at  the  expense  of  some  of  the  stockholders,  and  by  contracting 
debts  to  individuals,  many  refused  to  pay  what  they  had  contracted, 
and  from  some  irregularities  or  want  of  evidence  they  were  like  to 
escape ;  and  many  would  have  escaped  but  for  the  interference  of 
the  legislature,  curing  all  defects,  and  prescribing  a  remedy  for  the 
evils  complained  of;  in  fact,  doing  no  more  than  was  done  by  the 
supplement  under  which  the  present  plaintiff  was  incorporated — 
confirming  a  contract  and  pointing  out  a  course  to  compel  the  pay- 
ment of  subscriptions  which  would  have  been  lost  for  the  want  of 
an  adequate  remedy. 

If  upon  the  incorporation  of  the  original  company  contemplated, 
the  right  to  the  subscription  would  have  remained  notwithstand- 
ing the  subsequent  division  of  that  company,  though  the  remedy 
to  recover  that  subscription  might  be  hard  to  point  out,  it  cannot 
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he  contended  with  success  that  the  legislature  could  not  under 
their  general  powers,  do  that  before  incorporation  which  could  be 
done  under  certain  circumstances  after  charter  granted  ;  and  if  the 
point  is  established  by  the  cases  cited,  the  minor  one  is  a  necessary 
consequence  of  that  being  established.  Jt  is  merely  pointing  out 
a  remedy  to  enforce  a  contract  which  was  valid  and  binding,  but 
which,  from  the  constitution  of  our  courts,  there  might  have  been 
difficulty  in  enforcing  ;  and  that  they  had  authority  to  supply  this 
remedy  is  abundantly  proved  by  the  authorities.  We  do  not  ask  to 
divest  any  right  to  which  the  defendant  was  entitled  ;  we  do  not  im- 
pair the  obligation  of  any  contract  which  had  existed,  nor  impose 
any  additional  burden  upon  him  which  was  not  in  his  contemplation 
at  the  time  he  made  the  subscription.  The  object  towards  the  com- 
pletion of  which  he  subscribed  has  been  attained  ;  and  we  now  ask 
that  he  shall  perform  his  contract,  and  pay  the  amount  which  he 
voluntarily  subscribed. 

J.  B.  Alexander,  for  defendant  in  error. 

For  the  defendant,  it  is  readily  admitted  that  the  non-payment, 
at  the  time  of  subscription,  of  the  money  which  ought  then  to  have 
been  paid  on  each  share  of  stock  subscribed,  cannot  be  objected 
against  the  plaintiff's  recovery.  The  Act  of  1823,  operating  by 
way  of  confirmation  of  an  inchoate  right,  makes  the  defendant  a 
stockholder  in  the  corporation  named  in  his  subscription,  if  it  be 
yet  in  existence,  as  fully  as  though  the  payment  had  been  made 
at  the  time  of  subscription. 

The  defendant  by  his  subscription  became  one  of  a  company, 
when  incorporated,  by  the  title  set  forth  in  the  case,  and  to  that 
company  only  he  contends  he  is  responsible.  The  scene  of  opera- 
tions of  that  company  was  to  extend  from  Ebensburg,  at  the  eastern 
extremity,  and  to  embrace  Indiana  in  the  centre,  and  Kittanning 
at  its  western  termination. 

That  company,  without  any  participation  in  the  measure  by  the 
defendant,  was  by  a  subsequent  act  of  the  legislature,  divided  into 
two  companies,  or  rather  two  new  companies  were  formed  to  operate 
on  the  same  extent  of  country — one  on  the  eastern  half  of  tht 
road  contemplated  to  be  made,  the  other  on  the  western  half. 

Could  the  legislature  thus  divide  the  original  company  ?  Could 
the  corporators  be  divided  at  the  pleasure  of  the  government,  with- 
out their  consent  ?  Is  the  defendant  a  stockholder  in  either  of 
these  new  corporations  ?  Can  he  be  sued  by  either  of  them  on  his 
subscription  to  the  original  company  ?  It  is  contended  that  each 
of  those  questions  must  be  answered  in  the  negative. 

The  defendant  contends  that  by  his  subscription  he  became  one 
of  a  company  with  whom  the  state  had  entered  into  a  contract  for 
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certain  purposes — that  he  is  or  was  bound  by  the  terms  of  that  con- 
tract, and  that  he  is  answerable  on  no  other  engagement  but  that 
one. 

lie  says  the  rule  is  well  established  that  in  an  action  on  a  con- 
tract, the  plaintiff  must  prove  his  contract  as  laid  or  he  cannot 
recover ;  but  the  proof  in  the  case  litigated  shows  a  contract  with 
a  different  party,  and  different  in  extent.  He  says  that  what  is 
now  shown,  is  not  proof  of  a  contract  made  by  him,  nor  by  any 
one  for  him,  with  his  assent.  My  bargain,  he  says,  is  with  the 
Armstrong,  Indiana  and  Cambria  Turnpike,  and  not  with  the 
Indiana  and  Ebensburg  Turnpike  Company.  On  this  statement 
he  is  entitled  to  judgment  unless  something  more  be  shown. 

The  plaintiff  in  answer  says,  the  same  power  which  created  the 
first  corporation  has  thought  proper  to  change  it,  and  to  abridge 
the  extent  of  its  rights  and  privileges,  and  make  you  a  member  of 
another  company,  having  a  new  name,  and  to  make  a  subscription 
for  you,  by  the  Act  of  17th  March  1819,  and  that  the  plaintiff 
can  therein  well  maintain  this  action. 

Now  it  is  submitted  by  the  defendant  that  this  case  is  clearly 
within  the  prohibitions  contained  in  the  Constitution  of  the  United 
States,  art.  1,  sect.  10,  that  "  no  state  shall  pass  any  bill  of  at- 
tainder, ex  post  facto  law,  or  law  impairing  the  obligation  of  con- 
tracts." And  that  it  is  also  embraced  in  the  9th  art.,  17th  sec. 
of  the  Constitution  of  Pennsylvania,  which  declares  that  "no  ex 
post  facto  law,  nor  any  law  impairing  comtracts  shall  be  made." 

Inasmuch  as  the  Act  of  1819  attempts  to  make  a  new  contract 
between  the  corporators — as  it  entirely  alters  the  situation  of  the 
parties — as  it  essentially  impairs  the  contract  made  by  the  defend- 
ant under  the  Act  of  1818,  it  is  contended  it  is  inoperative. 

And  here  the  inquiry  very  naturally  presents  itself,  whether  the 
act  of  incorporation  of  1818  amounts  to  a  contract  within  the 
meaning  of  those  constitutional  provisions. 

It  is  not  believed  that  any  argument  is  necessary  to  prove  that  the 
government  of  a  state  may  be  a  party  to  a  contract  with  one,  or 
some  of  its  own  citizens.  Nor  can  it  be  necessary  to  prove,  that 
an  act  of  incorporation  by  the  supreme  power  of  the  state  is  a  con- 
tract with  the  persons  incorporated,  that  they  shall  have  the  corpor- 
ate powers  thereby  granted  to  them. 

In  Fletcher  v.  Peck,  6  Cranch  136,  Chief  Justice  Marshal,  in 
deciding  on  the  validity  of  an  act  of  the  legislature  of  Georgia 
says,  "  a  contract  is  a  compact  between  two  or  more  parties  and 
is  either  executory  or  executed."  "A  contract  executed,  as  well 
as  one  which  is  executory,  contains  obligations  binding  on  the 
parties.  A  grant  in  its  own  nature  amounts  to  an  extinguishment 
of  the  right  of  the  grantor,  and  implies  the  contract  not  to  reassert 
that  right." 
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Now  it  cannot  be  objected  by  either  party  to  this  controversy, 
that  the  Commonwealth  had  not  a  right  to  erect  a  corporation,  and 
to  grant  to  it  the  powers  necessary  to  enable  it  to  make  the  turn- 
pike road  mentioned  in  the  Act  of  7th  February  1818. 

It  is  also  made  a  part  of  the  case  that  the  Commonwealth  did 
exercise  that  right,  and  make  the  requisite  grant  of  power.  It 
thereby  parted  with  its  right  over  that  subject.  That  grant  of 
power  was  met  by  a  subscription  of  stock,  and  the  state  could  not 
reassert  its  right  over  the  matters  granted.  If  it  was  a  contract 
executed  it  cannot  be  altered  but  with  the  consent  of  all  the  parties 
to  it,  or  because  of  misuser  of  the  powers  granted.  If  it  was  a 
contract  executory,  a  new  scheme,  or  modification  of  it  will  only  be 
binding  on  those  who  accede  to  the  new  terms. 

The  subiwription  being  made  under  the  Act  of  1818,  the  gover- 
nor could  not  refuse  the  charter.  A  contract  was  made  between 
the  state  and  the  stockholders ;  it  was  a  compact  between  two 
parties  ;  a  grant  on  the  part  of  the  one,  and  an  acceptance  on  the 
part  of  the  other.  There  was  the  union  of  two  minds  on  the  same 
subject,  clearly  expressed  and  fully  understood.  There  was  an 
implied  contract  that  the  government,  who  was  the  grantor,  would 
not  reassert  its  right  over  the  privileges  and  powers  granted. 
This  understanding  was  binding  on  the  parties  on  general  princi- 
ples, as  well  as  by  the  particular  provisions  in  the  constitutions  as 
they  are  relied  on. 

It  will  be  readily  seen  that  the  objections  of  the  defendant  to  the 
Act  of  1810  do  not  rest  so  much  on  an  alleged  diminution  of  the 
value*  of  his  subscription,  as  on  the  principle  assumed  by  his 
adversary,  that  the  legislature  may  at  their  pleasure  vary  the  terms 
of  their  grant. 

If  there  be  in  the  government  a  power  to  alter  the  terms  of  the 
grant  in  one  particular,  the  same  power  will  extend  throughout  the 
compact,  and  may  be  made  to  operate  on  every  part  of  it.  Any 
change  in  a  contract  or  in  the  circumstances  connected  with  it,  so 
as  essentially  to  alter  the  situation  of  the  contracting  party  dissolves 
that  contract.  It  is  admitted  by  all  that  this  is  the  rule  as  between 
individuals,  and  the  counsel  for  the  defendant  knows  of  no  reason 
why  the  same  rule  should  not  be  applied  to  the  existing  controversy. 
Indeed  the  reasoning  of  Chief  Justice  Marshall,  and  his  exposition 
of  this  constitutional  prohibition  and  restriction,  on  the  state  legis- 
latures, would  seem  to  require  more  caution  and  circumspection,  in 
permitting  a  change  when  the  state  is  a  party,  than  when  the 
subject-matter  is  interesting  to  individuals  only  :  b'  Crunch  137. 

This  very  provision  against  unlimited  power  in  legislation  he 
designates  as  a  bill  of  rit/hts  for  the  people ;  a  bill  to  protect  the 
people  against  legislation  on  matters  not  properly  subject  to  dis- 
cussion in  anv  other  forum  than  a  judicial  one. 

2  P.  &  Wi— l:j 
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It  is  against  the  adoption  of  any  such  principle  that  resistance 
is  now  made.  It  is  believed  to  be  erroneous  in  every  view,  it  is 
unjust,  and  directly  adverse  to  the  Constitution  of  the  United 
States  and  of  Pennsylvania. 

The  formation  of  two  companies  to  construct  two  roads  over  the 
same  ground,  and  to  the  same  extent  precisely,  and  in  lieu  of  one 
company  having  a  priority  of  organization,  cannot  possibly  be  valid 
if  the  first  corporation  remain. 

If  the  act  of  the  legislature  erecting  the  first  corporation  be 
repealed,  the  corporation  itself  must,  by  the  terms  of  the  repealing 
act  be  dissolved. 

If  it  be  repealed,  and  the  corporation  be  dissolved,  its  responsi- 
bilities are  ended,  its  rights  to  sue  are  ended,  and  its  claims 
terminated. 

All  this  must  be  evident,  because,  the  present  actions  are 
founded  on  this  notion,  that  the  first  corporation  is  dissolved,  and 
its  rights  of  action,  to  a  certain  extent,  are  transferred  by  operation 
of  the  repealing  statute,  to  the  new  corporations.  If  this  be  so, 
the  defendant  is  not  shown  to  be  a  party  to  that  new  contract,  so 
as  to  give  a  right  of  action. 

But  can  any  division  of  a  corporation,  and  of  its  rights,  its 
privileges,  and  powers,  be  made,  so  as  to  bind  the  members,  and 
transfer  those  members  and  their  stock  to  one  of  the  divisions, 
without  their  consent.  This  would  be  making  a  new  bargain  for 
the  parties,  which  the  legislature  cannot  do. 

The  defendant  was  a  member  of  a  corporation  with  power  and 
rights  extending  over  say  fifty  miles  of  territory,  and  embracing 
the  whole  line  of  transportation  between  that  part  of  the  Allegheny 
mountain  where  it  terminates,  and  the  Allegheny  river  at  Kittan- 
ning,  where  it  commences.  Surely  these  rights  must  be  impaired, 
if  they  are  restricted  to  one-half  the  distance  by  subsequent  inter- 
ference of  the  authority  which  created  the  corporation. 

The  authorities  cited,  and  positions  maintained  by  the  plaintiff's 
counsel,  will  be  now  met  and  answered. 

If  the  law  of  1819  had  been  enacted  for  the  mere  purpose  of 
supplying  some  casus  omissus  in  the  Act  of  1818,  it  would  have 
been  a  fair  .subject  of  legislation.  If  it  had  merely  altered  a 
remedy,  without  infringing  on  any  right,  it  could  not  be  said  to  be 
oppressive  or  unjust. 

If  it  had  merely  changed  the  name  of  the  corporation  by  the  con- 
sent of  the  stockholders,  however  informally  applied  for,  it  might, 
perhaps,  have  been  within  the  principle  of  former  decisions.  But 
to  change,  alter,  lessen,  increase  or  destroy  the  integral  parts  of  the 
corporation,  must  be  resisted. 

It  is  said  it  was  deemed  expedient  to  divide  the  original  com- 
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pany,  because  it  was  too  extensive.  Perhaps  it  was  so,  but  the 
present  defendants  never  gave  their  assent  to  that  expediency. 

It  is  said  the  burden  of  the  stockholders  is  not  increased.  But 
how  is  that  known  ?  Is  not  a  rnile  of  turnpike  near  to  the  navi- 
gable waters  of  the  Allegheny  river  more  productive  than  a 
similar  distance  on  the  face  of  the  Allegheny  mountain  ?  And 
whether  it  be  so  or  not,  if  the  party  wishes  to  have  an  interest 
near  the  river,  and  obtains  it,  you  cannot,  against  his  will,  send 
him  to  the  mountain.  He  may  well  say  non  in  hcec  foedera 
venL 

It  is  not  objected  that  the  act  is  retrospective  further  than  it  as- 
sumes to  itself  the  power  to  make  a  new  contract.  So  far  it  is 
alleged  to  be  unconstitutional. 

It  is  not  a  confirmation  of  the  original  subscription,  but  an 
attempt  to  destroy  it,  by  depriving  of  existence  the  party  with  whom 
it  was  made,  viz.,  the  corporation,  and  which  must  be  in  full  life 
and  vigor,  with  all  its  original  rights  unimpaired,  to  continue  the 
operation  of  the  contract  on  the  other  party.  But  that  corporation 
is  destroyed ;  so  there  is  an  end  of  its  rights. 

It  is  not  the  removal  of  a  disability  that  is  complained  of, 
but  it  is  the  interposition  of  an  insuperable  obstacle  to  the  success 
of  the  scheme,  by  the  legal  destruction  of  one  party  to  the  con- 
tract—  the  corporation  itself;  and  the  introduction  of  another 
corporation  in  its  place,  a  mortal  and  deadly  enemy  to  its  ex- 
istence. 

It  is  not  varying  the  persons  who  are  to  receive  the  money  for  a 
particular  object,  but  it  is  varying,  and  entirely  changing,  the 
object  itself. 

The  counsel  for  the  defendant  cannot  see  the  similarity  between 
the  case  of  the  Court  of  Quarter  Sessions,  under  the  provisions 
of  the  Act  of  1803,  dividing  a  large  township,  and  making  two  of 
it,  and  the  case  before  the  court.  But  if  the  case  of  North  White- 
hall v.  South  Whitehall  be  at  all  important,  it  is  the  position 
there  laid  down,  as  supported  by  good  authority,  that  the  dissolu- 
tion of  a  corporation  is  also  a  virtual  dissolution  of  all  its  responsi- 
bilities. 

Arid  if  the"  corporation  be  freed  from  all  responsibilities,  it  surely 
loses  all  its  claims ;  and  this  is  the  very  reason  why  in  all  our  acts 
of  incorporation  a  clause  is  inserted,  continuing  the  rights  and 
responsibilities  after  the  dissolution.  But  has  there  been  any  case 
where  those  rights  and  responsibilities  have  been  thrown  to  and  on 
another  corporation  ?  It  is  believed  the  present  case  is  the  only 
one  of  the  kind.  It  is  indeed  sui  generis. 

It  is  not  giving  a  new  name  to  a  corporation,  but  it  is  making 
two  corporations  out  of  one,  with  different  names  and  with  purposes 
and  extents  of  privileges  essentially  different. 
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These  answers  seem  to  be  satisfactory,  and  show  that  the  argu- 
ments of  plaintiff's  counsel  do  not  apply  to  the  case. 

To  make  the  act  of  dissolving  the  first  corporation  and  the  erec- 
tion of  the  new  ones  binding  on  the  present  defendants,  much  more 
must  be  shown  than  exists  in  this  case.  There  must  be  the  assent 
of  the  parties. 

ki  A  patent  procured  by  some  few  persons  only  shall  not  bind  the 
rest ;  nor  can  the  inhabitants  of  a  town  be  incorporated  without  the 
assent  of  the  major  part  of  them. 

"  So  a  statute  incorporating  certain  persons  will  not  bind  one 
who  is  named,  unless  he  assents  to  it:"  2  Bac.  Ab.  3;  Roll. -Rep. 
220  ;  2  Mass.  269. 

The  argument  of  Mr.  White  for  the  plaintiff  merits  a  much 
more  deliberate  examination  than  can  be  afforded  by  the  defend- 
ant's counsel  at  present.  It  is,  however,  believed  that  his  posi- 
tions and  authorities  are  in  the  main  met  by  what  has  been  already 
said. 

The  opinion  of  the  court  was  delivered  by 

GIBSOX,  C.  J. — Under  an  act  of  incorporation,  the  defendant 
subscribed  the  shares  which  are  the  subject  of  the  action,  in  the 
stock  of  "  The  Armstrong,  Indiana  and  Cambria  Turnpike  Road 
Company."  Of  this  company,  which  did  not  go  into  operation, 
the  legislature  formed  two  distinct  corporations,  of  which  the 
plaintiff  is  one  and  the  owner  by  apportionment,  if  anything 
were  recoverable,  of  the  defendant's  subscription.  From  this  state 
of  the  case,  it  is  impossible  to  avoid  a  conclusion  that  the  supple- 
mentary act  is,  as  regards  original  stockholders  who  have  not 
consented  to  be  arranged  to  either  of  the  new  incorporations,  in 
direct  collision  with  the  tenth  section  of  the  first  article  of  the 
Constitution  of  the  United  States,  which,  among  other  limitations 
of  state  power,  prohibits  the  enactment  of  laws  impairing  con- 
tracts ;  and  notwithstanding  our  deference  to  the  legislature,  we 
are  bound  to  give  effect  to  the  constitutional  provision,  though  at 
the  expense  of  our  common  law.  The  defendant  was  entitled  to 
his  proportion  of  the  tolls  received  on  the  whole  route,  instead  of 
perhaps  the  least  productive  half  of  it ;  and  to  enforce  his  part  of 
the  contract  without  giving  him  the  benefit  of  the  entire  thing  for 
which  he  stipulated,  would  impair  its  obligation  in  a  most  material 
part.  It  is  not  to  be  doubted  that  the  supplemental  act  was  founded 
in  a  presumption  of  common  consent,  drawn  from  an  application 
by  a  majority  of  the  original  stockholders ;  and  in  that  view  it 
would  be  fair  to  intend  that  the  legislature  did  not,  in  fact,  mean 
to  dipose  of  the  subscriptions  of  those  who  should  not  choose  to 
become  parties  to  the  arrangement.  The  defendant  has  not 
thought  fit  to  become  a  party,  and  his  subscription  cannot  be  de- 
manded. 
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HUSTON,  J. — This  case  has  been  argued  as  if  it  turned  on  the 
power  of  the  legislature  to  pass  an  act,  compelling  the  defendant  to 
pay  the  money  demanded,  under  the  circumstances  of  this  case  ; 
and  has  been  disposed  of  by  a  majority  of  this  court,  as  if  it  de- 
pended on  such  power.  On  first  reading  the  case,  and  the  Act  of 
_J7th  of  March  1819,  it  struck  me  that  a  construction  was  put  on  it 
by  the  plaintiff,  and  partly  admitted  by  the  defendant,  which  tho.se 
who  passed  the  law  never  thought  of.  The  act  throughout,  bears 
evidence  of  having  been  hastily  drawn  ;  in  many  respects  it  is  vague, 
if  not  obscure.  It  does  riot  appear  whether  the  company,  to  divide 
which  the  law  was  enacted,  existed  or  not;  or  rather,  one  would  be 
led  to  suppose  there  was  such  a  company.  When  in  fact  only  a 
few  shares  had  been  subscribed,  and  no  charter  had  been  obtained, 
it  was  pretty  certain  none  would  be  obtained.  Thus,  the  act  which 
purports  to  divide  a  turnpike  company,  was  in  fact  made  to  enable 
two  new  companies  to  be  formed ;  each  of  which  was  to  make  part 
of  the  road  contemplated  by  the  former  company.  The  fourth  sec- 
tion enacts,  that  the  subscriptions  already  made  to  the  commissioners 
appointed  by  the  act  to  which  this  is  a  supplement,  shall  and  may 
be  lawful;  and  shall  be  applied  in  manner  following,  &c.,  and  pre- 
scribes that  those  made  at  Kittanning  shall  be  in  part  of  the  western 
company,  and  those  at  Indiana  in  part  of  the  eastern,  i.  e.  the  plain- 
tiff's ;  and  strange  as  it  may  seem,  says  nothing  of  those  at  Ebens- 
burg, or  any  other  place.  There  has  been  some  discussion  as  to 
when,  in  an  Act  of  Assembly,  the  word  may  means  shall  and  e  con- 
tra, the  amount  of  which  is,  that  when  from  the  subject,  the  object 
and  the  context,  that  meaning  is  required,  we  must  so  understand 
it ;  but  where  none  of  these  require  it,  the  word  should  have  its 
common  meaning.  If  the  words  "and  may"  had  been  omitted,  it 
would  not  have  been  entirely  clear,  that  the  meaning  was  the  same, 
a,s  if  the  words  "shall  be  obligatory  on  the  subscriber,"  had  been 
used.  To  rne  it  seems  not  allowable  to  reject  the  words  "  and  may," 
and  to  change  the  words  "be  lawful,"  into  "be  obligatory."  In 
short,  I  consider  the  law  as  leaving  it  optional  with  the  subscriber. 
The  records  will  bear  this  construction  better  than  that  given  to 
them  in  the  argument :  and  I  am  persuaded  this  gives  the  meaning 
of  the  legislature.  I  add  no  new  words,  I  reject  no  words,  and  I 
change  none.  It  is  allowable  to  transpose  words  to  effect  a  mean- 
ing, or  get  clear  of  an  absurdity.  I  agree  that  the  judgment  be 
for  the  defendant,  because  the  option  was  given  him. 

Judgment  affirmed. 

Referred  to.  2  W.  A-  S.  101 :  4  C.  353. 

Distinguished,  infra,  474. 

Followed,  30  Smith  otkS  ;  s.  9.  '2  W.  X.  C.  316. 
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Hough  against  Trouts. 


IN    ERROR. 


In  an  action  of  covenant  upon  a  warranty  of  title  contained  in  a  deed  of 
bargain  and  sale,  the  plaintiff  offered  in  evidence  the  deed,  a  copy  of  an 
action  of  ejectment  by  which  he  was  evicted,  together  with  depositions  to 
prove  that  the  eviction  was  from  the  same  land  as  described  in  the  deed, 
which  the  court  overruled  on  the  ground  that  it  did  not  so  identify  the  land 
as  to  support  the  plaintiff's  cause  of  action.  Held  to  be  error. 

ERROR  to  the  Common  Pleas  of  Westmoreland  county. 

This  was  an  action  of  covenant,  in  which  the  plaintiff  in  error 
was  the  plaintiff  below.  The  whole  case  is  fully  stated  in  the 
opinion  of  the  court. 

Armstrong  and  J.  B.  Alexander,  for  plaintiff  in  error. 
A.  W.  Foster,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SMITH,  J. — This  was  an  action  of  covenant  brought  by  the  plain- 
tiff in  error  against  the  defendant  to  recover  damages  for  the 
breach  of  certain  covenants  entered  into  by  Henry  Trouts  in  his 
lifetime.  The  plaintiff  declared,  that  on  the  25th  of  August  1806, 
the  testator  Henry  Trouts  and  Catharine  his  wife,  by  indenture  in 
consideration  of  §530,  granted,  bargained,  sold,  released  and  con- 
firmed to  him  in  fee,  a  tract  of  land  in  Fairfield  county,  in  the  state 
of  Ohio,  in  the  first  quarter  of  the  fourth  township  and  fourteenth 
range,  &c.,  known  as  No.  8,  containing  168  acres  and  76  perches, 
and  covenanted  therein,  "that  he  would  warrant  and  for  ever  defend 
the  tract  of  land,  against  them,  the  said  Henry  and  Catharine,  their 
heirs,  executors,  administrators  and  assigns,  and  against  all  and  all 
manner  of  persons,  laying  lawful  claim  thereto.  And  that  he,  the 
said  Henry  Trouts  was  the  proper,  true,  sole  and  lawful  owner  and 
possessor  of  the  said  granted  premises,  and  had  in  himself,  good 
right,  full  power  and  lawful  authority  to  grant,  bargain  and  sell  the 
same,  and  to  hold  the  same  free  and  clear  from  all  other  gifts  and 
encumbrances,  and  that  he  would  warrant  and  secure  the  same 
against  the  lawful  claims  and  demands  of  all  other  persons  whatso- 
ever:" and  averred,  that  the  said  Henry  Trouts,  was  not  the  true 
and  lawful  owner,  and  had  no  power  to  grant,  bargain  and  sell  the 
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same ;  that  it  was  not  free  and  clear  from  other  gifts,  grants  and 
encumbrances,  but  that  the  title  and  freehold  was  in  other  persons, 
to  wit,  in  Alexander  Holmes  and  William  Stanberry,  who  on  an 
ejectment  for  the  same,  obtained  a  judgment,  and  recovered  the 
possession  thereof,  and  evicted  the  said  Paul  Hough,  and  that  he 
thereby  lost  the  said  land. 

The  pleas  were  non  est  factum,  non  infregit  conventiones,  and 
covenants  performed,  with  leave  to  add. 

On  the  trial,  the  plaintiff'  offered  to  read  the  indenture  of  the 
25th  of  August  1806,  which  had  been  acknowledged  before  Jacob 
Painter,  a  judge  of  the  Court  of  Common  Pleas  of  the  county  of 
Westmoreland,  to  which  the  defendant  objected.  It  appeared  that 
Jacob  Painter  was  the  only  witness  to  the  deed,  and  was  dead,  and 
an  offer  being  made  by  the  plaintiff  to  prove  his  signatures  to  the 
deed,  the  receipt  and  acknowledgment  to  be  his  proper  hand- 
writing, the  defendant  admitted  them  to  be  so,  when  the  plaintiff 
again  offered  to  read  the  deed  in  evidence ;  but  the  court  rejected 
it,  to  which  the  plaintiff  took  an  exception.  • 

A  certified  copy  of  the  said  deed  from  the  office  of  the  recorder 
of  deeds  of  Fairfield  county,  in  the  state  of  Ohio,  together  with 
the  depositions  of  James  Holmes  and  William  Wr.  Gault,  taken  on 
a  commission,  and  also  a  copy  of  the  record  of  the  proceedings  in 
the  Supreme  Court  of  the  state  of  Ohio  duly  certified,  were  then 
by  the  plaintiff'  offered  in  evidence;  to  which  the  defendant  also 
objected,and  they  were  by  the  court  rejected,  and  a  further  excep- 
tion was  taken  by  the  plaintiff. 

It  appeared  that  the  object  of  the  above  stated  depositions  was 
to  identify  the  land ;  to  prove  that  the  ejectment  filed  in  the  record 
•was  brought  for  it ;  and  that  the  final  recovery  in  the  same  was  on 
a  title  adverse  to  that  of  Henry  Trouts,  set  forth  in  the  deed  and 
declaration  of  the  plaintiff". 

In  this  court  the  rejection  of  all  this  evidence  is  assigned  for 
error  by  the  plaintiff;  and  for  the  rejection  of  it  he  asks  a  reversal 
of  the  judgment  of  the  Court  of  Common  Pleas.  No  ground  is 
stated  why  the  evidence  offered  was  rejected;  at  least,  none  is 
given  in  the  record  returned  to  this  court.  However,  it  does 
appear  to  us  that  the  whole  of  the  evidence  offered  was  clearly 
admissible.  On  the  agreement  here,  the  defendant  in  error  alleged 
that  the  objections  to  the  admission  of  the  deed  were,  that  it  was 
not  the  same  as  the  one  declared  on,  and  that  it  was  not  of  the 
same  date.  But  this  objection  appears  not  to  be  founded  in  fact ; 
for  the  deed  declared  on  is  by  and  between  the  aforesaid  parties, 
and  bears  date  the  25th  of  August  1806.  The  one  offered  is 
between  the  same  parties,  and  of  the  aforesaid  date ;  so  that  it 
would  appear  to  be  the  same,  and  ought  to  have  gone  in  evidence 
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to  the  jury ;  besides,  the  plaintiff  offered  to  prove  the  identity  of 
the  land  mentioned  and  conveyed  in  the  deed,  and  that  the  same 
had  been  recovered  by  ejectment  from  the  present  plaintiff,  whereby 
he  had  lost  it.  Against  all  this,  Henry  Trouts,  in  his  deed  to 
Paul  Hough,  had  covenanted;  for  he  had  expressly  agreed  to  war- 
rant and  defend  the  land  against  all  and  all  manner  of  persons ; 
that,  moreover,  he  was  the  sole  and  true  owner  and  possessor 
thereof,  and  had  full  power  to  sell.  Then  under  such  covenants — 
of  ownership,  seisin,  power  to  sell,  peaceable  enjoyment,  freedom 
from  encumbrances,  &c. — if  the  vendee  should  be  evicted,  he 
clearly  can  recover  damages  for  his  loss.  For  this,  the  plaintiff 
instituted  this  action,  and  the  evidence  he  offered  went  to  prove  it; 
but  the  court  rejected  the  very  testimony  which  had  been  offered  to 
prove  and  establish  the  defendant's  covenants ;  and  in  the  next 
place,  the  evidence  offered  to  prove  the  breach  of  his  covenants. 
In  this  we  think  there  was  error. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Patterson  against  Patterson's  Adm'r. 

IN   ERROR. 

That  part  of  a  deposition  which  is  in  the  handwriting  of  the  agent  or  attor- 
ney of  the  party  cannot  be  read,  although  an  agent  of  the  other  party  was 
present  and  cross-examined  the  witness,  after  having  objected  to  his  com- 
petency on  the  ground  of  interest.  The  cross-examination  in  the  handwriting 
of  the  justice  is  not  exceptionable,  and  may  be  read. 

A.  signed  his  name  to  a  blank  paper  and  jjnve  it  to  B.,  for  whom  ho  had 
agreed  to  be  surety  to  C.,  for  money  about  to  be  borrowed.  B.  got  the  money, 
and  wrote  a  joint  and  several  note,  together  with  his  own  signature  and  put  a 
seal  to  it,  above  the  signature  of  A.,  and  also  a  seal  to  the  signature  of  A. 
Htbl,  that  in  a  suit  on  the  note  against  B.  alone,  he  could  not  avail  himself 
of  these  circumstances,  as  a  defence,  upon  the  plea  of  non  esl  faction. 

FROM  Westmoreland  countv. 

This  was  an  action  of  debt  on  a  note  under  seal,  in  which 
Nancy  Patterson,  administratrix  of  Thomas  Patterson,  was  plain- 
tiff, and  Thomas  II.  Patterson  was  defendant.  It  was  a  joint  and 
several  note  by  the  defendant  and  John  Patterson  ;  but  this  suit 
was  against  Thomas  Patterson  alone.  Plea,  non  est  factiun. 

The  defendant  offered  in  evidence  the  deposition  of  John  Pat- 
terson, which  was  objected  to  on  the  ground  that  a  part  of  it  was  m 
the  handwriting  of  Alfred  Patterson,  a  brother  of  the  defendant, 
who  acted  as  his  attorney  in  taking  the  deposition.  On  this  sub- 
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ject  it  appeared,  Alfred  Patterson  had  been  admitted  as  an  attorney 
at  law  in  Westmoreland  county  ;  he  brought  that  part  of  the  depo- 
sition with  him  to  the  office  of  the  justice,  and  read  it  to  the 
witness  ;  the  residue  of  the  deposition  (being  the  cross-examination), 
was  written  by  the  justice.  An  agent  of  the  plaintiff  attended  and 
objected  to  the  taking  of  the  deposition,  alleging  as  a  reason  that 
the  witness  was  a  party  in  interest  in  the  suit ;  he  then  cross- 
examined  the  witness.  It  also  appeared  that  a  few  weeks  before 
the  trial  of  the  cause  the  defendant  called  upon  the  plaintiff's  agent 
to  know  whether  the  deposition  would  be  objected  to  on  the  ground 
of  its  not  having  been  \vritten  by  the  justice,  stating  that  if  it  would  he 
would  proceed  to  take  it  again  more  formally.  To  which  the  agent 
answered,  "  he  did  not  know  that  it  would  lie  in  the  breast  of  the 
court  and  those  who  were  employed." 

The  court  rejected  the  deposition,  except  the  cross-examination 
by  the  plaintiff's  agent,  which  was  written  by  the  justice. 

That  part  of  it  which  was  read  stated  that  the  signature  "  John 
Patterson"  to  the  note  was  in  the  handwriting  of  the  witness;  that 
he  signed  his  name  to  a  blank  without  any  writing  above  it ;  that 
his  son  got  it ;  there  was  no  particular  conversation  or  instructions 
about  the  filling  up  of  the  note  ;  that  no  authority  was  given  to  put 
a  seal  to  the  note ;  that  the  seal  was  not  put  there  by  him  nor  by 
his  authority. 

Defendant's  counsel  prayexl  the  court  to  charge  the  jury  that  if 
they  believed  the  testimony  of  John  Patterson  that  he  did  not  put 
his  seal  to  the  note  nor  authorize  any  one  to  do  it  for  him,  and  a 
seal  was  put  to  it  without  his  direction  or  authority,  the  plaintiff 
could  not  recover. 

Young,  President,  charged  the  jury  "  that  if  they  believed  that 
the  defendant  had  signed  and  sealed  the  paper  in  question,  is  did 
not  signify  whether  John  Patterson,  the  other  had  put  his  seal  to 
it  or  not. 

J.  B.  Alexander  and  A.  W.  Foster,  for  plaintiff  in  error.  See 
Ogle  v.  Graham,  ante.  132. 

Coulter,  for  defendant  in  error,  whom  the  court  declined  to  hear. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — There  can  be  no  reasonable  doubt  that  Alfred  Pat- 
terson was  the  attorney  of  the  defendant.  lie  attended  when  the 
deposition  was  taken,  declares  himself  the  attorney  and  acted  as 
such  in  the  presence  and  by  the  authority  of  the  defendant.  The 
defendant  shall  not  now  be  permitted  to  say  that  he  was  not  em- 
ployed as  attorney.  Whether  he  was  retained  in  the  cause  gener- 
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ally  or  was  merely  employed  for  a  special  purpose  makes  no  differ- 
ence, as  was  decided  at  Sunbury  in  a  case  not  yet  reported.1 

The  defendant's  counsel  allege  there  is  error  in  refusing  to 
charge  the  jury  that  if  they  believed  the  testimony  of  John  Patter- 
son, who  stated  that  he  did  not  put  his  seal  to  the  note  nor  author- 
ize any  person  to  do  it  for  him,  and  a  seal  was  put  to  it  without 
his  direction  or  authority,  the  plaintiff  cannot  recover. 

This  was  a  joint  and  several  note,  and  the  suit  is  brought  against 
Thomas  H.  Patterson,  the  son,  who  transacted  the  business  and 
received  the  money.  It  is  not  alleged,  and  I  suppose  cannot  be 
with  truth,  that  any  additions  were  made  after  the  delivery  of  the 
note.  How,  then,  has  the  defendant  supported  his  plea  that  this 
is  not  his  deed  ?  It  is  undoubtedly  the  deed  of  Thomas  II.  Pat- 
terson, whatever  effect  the  alteration  of  the  instrument  may  pro- 
duce as  respects  John  Patterson.  The  court  were  correct  in 
charging  the  jury  that  if  they  believed  the  defendant  had  signed 
and  sealed  the  paper  in  question,  it  did  not  signify  whether  John 
Patterson  had  put  his  seal  to  it  or  not.  Even  if  the  suit  had  been 
brought  against  John  Patterson,  the  jury  would  have  been  right  in 
considering  Thomas  as  the  agent  of  his  father,  and  authorized  to 
put  his  seal  to  the  note.  The  distinguishing  feature  of  this  and  of 
Graham  v.  Ogle  is  that  the  alteration  was  made  before  and  not 
after  delivery. 

Judgment  affirmed. 

1  Addleman  v.  Masterson,  1  P.  &  W.  454. 
Referred  to,  3  P.  &  W.  44. 
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Kamsey  against  Westmoreland  Bank. 


IN    ERROR. 


When  a  creditor  has  it  in  his  power  to  receive  a  part  of  his  debt  out  of  the 
estate  of  the  principal  debtor,  who  is  deceased,  and  does  not  avail  himself  of 
it,  the  surety  will  be  thereby  discharged  pro  tanto. 

ERROR  to  Westmoreland  county. 

The  Westmoreland  Bank  of  Pennsylvania  brought  suit  against 
William  Johnston  and  John  Ramsey,  to  May  term  1820.  It  was 
brought  to  recover  the  amount  of  a  note  drawn  by  William  John- 
ston, and  endorsed  by  John  Ramsey,  for  the  sum  of  $2000,  sixty 
days  after  date,  and  discounted  at  the  said  bank.  On  the  20th  of 
February  1821,  on  motion  of  the  attorney  for  the  plaintiffs,  there 
was  judgment  against  both  defendants  rendered  according  to  the 
statement  filed.  A  scire  facias  issued  to  February  182G,  against 
John  Ramsey  as  surviving  William  Johnston,  upon  which  m'Az7  was 
returned,  and  there  waa  no  appearance  for  the  defendant.  An  alias 
scire  facias  issued  to  November  term  1827,  reciting  the  death  of 
the  said  Johnsfron  subsequent  to  the  rendition  of  the  judgment 
against  both.  To  this  writ  there  was  an  appearance  for  the  defend- 
ant below,  now  plaintiff  in  error.  The  pleas  were  payment,  nultiel 
record,  and  "that  William  Johnston  named  in  plaintiff's  writ  hath 
not  died  since  the  rendition  of  the  judgment  recited  in  said  writ 
against  the  said  William  Johnston  and  the  said  John,  as  stated  in 
said  writ,"  £c.  To  this  the  plaintiffs  replied,  but  afterwards  by 
leave  of  the  court  withdrew  their  replication,  and  demurred  spe- 
cially. The  causes  assigned  for  demurrer  were  "that  the  plea  is 
not  positive  and  affirmative,  but  is  argumentative,  and  does  not 
state  that  the  said  William  Johnston  was  in  full  life  at  the  time  of 
suing  out  said  writ  of  scire  facias,  and  is  in  other  respects  uncer- 
tain and  insufficient."  The  court,  upon  this  demurrer,  gave  judg- 
ment for  the  plaintiffs,  and  that  the  defendant  should  answer  over. 
A  jury  was  afterwards  called  to  try  the  issue  on  the  plea  of  pay- 
ment. The  defendant  offered  in  evidence  in  support  of  the  issue  on 
his  part,  the  report  of  auditors  appointed  by  the  Court  of  Common 
Pleas,  at  the  instance  of  the  creditors  of  said  Johnston,  deceased, 
to  marshal  and  arrange  the  moneys  made  by  the  sale  of  the  real 
estate  of  said  Johnston,  that  the  court  might  direct  the  confirmation 
thereof  in  the  proper  manner.  By  this  report  it  appears  there  was 
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a  balance  in  the  hands  of  the  different  sheriffs,  who  had  made  the 
sales,  of  §802.34,  after  paying  all  the  judgments  in  the  lifetime  of 
of  the  said  William.  The  defendant  likewise  offered  in  evidence 
the  reports  of  auditors  appointed  by  the  Orphans'  Court  of  West- 
moreland county,  upon  the  administration  accounts  of  Thomas 
Johnston  and  Robert  Johnston,  executors  of  the  said  William,  de- 
ceased, by  which  it  appeared  there  were  balances  in  their  hands  for 
distribution  among  the  creditors  of  said  deceased.  All  this  evi- 
dence was  objected  to  by  the  counsel  for  the  plaintiffs  below,  because 
it  was  not  relevant,  and  the  court  rejected  the  evidence.  The  de- 
fendant's counsel  excepted. 

J.  Findlcy,  for  plaintiff  in  error. 

The  defendant's  plea  was  not  argumentative,  but  a  simple  denial 
of  a  fact  alleged  in  the  plaintiff's  writ. 

The  evidence  offered  established  the  fact  that  the  bank  was  enti- 
tled to  part  of  the  proceeds  of  the  real  estate  of  Johnston,  the  prin- 
cipal, which  discharged  the  surety  pro  tanto :  Bank  v.  Winger,  1 
Rawle  302. 

A.   W.  Foster,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

SMITH,  J. — An  exception  was  taken  by  the  counsel  of  the  de- 
fendant to  the  court's  refusal  to  admit  in  evidence  on  the  trial  of 
the  cause  the  report  of  auditors  appointed  by  the  Court  of  Common 
Pleas  at  the  instance  of  the  creditors  of  William  Johnston,  de- 
ceased, to  marshal  the  moneys  arising  on  the  sale  of  the  real  estate 
of  said  deceased,  in  order  that  the  court  might  distribute  the  same 
according  to  law;  and,  by  which  report,  a  balance  of  $862.34,  ap- 
peared to  be  due  and  remain  in  the  hands  of  the  sheriff,  after  pay- 
ment of  all  the  judgments  obtained  against  the  said  William  John- 
ston, in  his  lifetime.  And  also  the  report  of  auditors  appointed 
by  the  Orphans'  Court,  on  the  administration  account  of  the  ex- 
ecutors of  the  said  William  Johnston,  deceased,  from  which  it  fur- 
ther appeared  there  were  balances  in  their  hands  for  distribution 
among  the  creditors  of  the  deceased.  This  evidence  was  re- 
jected, as  irrelevant.  The  note,  on  which  this  suit  was  insti- 
tuted, had  been  drawn  by  William  Johnston,  and  endorsed  by  John 
Ramsey ;  he  was  then  a  mere  surety,  and  as  such,  entitled  to 
be  favored  in  law.  The  evidence  he  offered  was  to  prove,  and 
would  have  proved,  that  a  large  balance,  arising  on  the  sale  of 
the  real  estate  of  William  Johnston,  was  in  the  hands  of  the 
sheriff,  which  was  subject  and  liable  to  the  judgment  of  the 
bank,  and  would  have  been  obtained,  if  due  diligence  had  been 
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used.  The  case,  then,  if  proved,  as  offered  by  the  plaintiff  in 
error  to  the  court  below,  would  have  come  within  the  principle 
stated  by  the  present  chief  justice,  in  Bellas  v.  Miller's  Adminis- 
trators, 8  S.  &  11.  457,  "  that  no  rule  in  equity  was  clearer  than 
that  where  a  creditor  has  the  means  of  satisfaction  in  his  hands, 
and  chooses  not  to  retain  them,  but  suffers  them  to  pass  into  the 
hands  of  the  principal,  the  security  can  never  be  called  on."  Here, 
to  be  sure,  the  bank  had  not  the  balance  actually  in  their  hands, 
nor  did  they  actually  assent  to  its  passing  into  the  hands  of  John- 
ston, but  they  might,  by  using  due  diligence,  and  by  doing  their 
duty  to  the  surety,  have  obtained  it,  and  thus  have  had  satisfaction 
pro  tanto  on  their  judgment  from  the  proceeds  of  the  real  estate 
of  the  real  debtor,  and  it  was  their  duty  to  have  done  this.  The 
money  thus  obtained  from  the  sale  of  the  real  estate  of  Johnston,  on 
which  the  bank's  judgment  was  a  lien,  was  actually  brought  into 
court.  Johnston  could  not  take  it  out  of  court,  but  the  bank  could 
have  done  so,  and  if  they  did  not,  they  must  lose  it,  for  having 
had  the  means  of  payment  in  their  power,  they  could  not  pass 
them  by  and  recover  from  a  surety.  The  evidence  then  offered  by 
the  plaintiff  in  error  was  relevant,  and  ought  to  have  been  received. 
Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  13  Wr.  364. 
Followed,  7  W.  N.  C.  72. 
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Bryson's  Road. 

If  an  order  to  viewers  be  taken  out  of  the  clerk's  office,  without  the 
eeal  of  the  court  or  the  signature  of  the  officer  to  it,  it  is  a  defect  and  not 
a  mere  informality  which  the  court  may  amend  after  the  report  of  the  view- 
ers is  imyle  and  returned  into  the  office. 

Great  latitude  must  be  allowed  to  viewers  in  locating  a  road  ;  particularly 
as  respects  the  ground  which  they  may  deem  most  suitable. 

The  Act  of  Assembly  requires  that  viewers  should  be  sworabefore  they 
enter  upon  their  duties;  if  they  first  perform  the  duties  and  are  afterwards 
sworn,  it  is  a  fatal  exception  to  their  report. 

Depositions  taken  and  filed  in  the  Court  of  Quarter  Sessions  and  sent  up 
with  the  record  on  a  certiorari,  may  be  read  in  this  court  in  support  of  an 
exception  founded  on  fact. 

CEHTIORARI  to  the  Court  of  Quarter  Sessions  of  Cumberland 
county. 

This  case  originated  out  of  a  petition  for  the  appointment  of 
viewers  to  lay  out  a  road  "  commencing  at  a  point  on  the  public 
road  leading  from  Lisburn  to  Carlisle,  at  or  near  a  house  on  the 
land  of  the  heirs  of  William  Bryson,  deceased,  now  in  the  occu- 
pancy of  Samuel  Kozier,  to  a  point  on  the  state  road,  at  or  near 
the  house  of  Jacob  Gehr,  in  Allen  township." 

There  were  several  views  and  reviews,  in  the  course  of  which 
two  routes  were  located,  the  "eastern  "  and  ''western  route." 

(207) 
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To  the  report  of  reviewers  exceptions  were  filed ;  upon  the 
argument  of  which  the  court  made  the  following  order: 

"  12  August  1829.  This  report  being  objected  to,  two  routes 
are  contended  for  ;  to  settle  the  matter  a  re-review  is  appointed ; 
both  routes  and  parts  adjacent  to  be  viewed  and  the  re-reviewers  to 
report  to  next  sessions." 

At  the  next  sessions  a  report  was  made  in  favor  of  the  eastern 
route :  to  which  the  following  exceptions  were  taken  : 

1.  There  was  no  authority  given   to  the  reviewers  to  make  a 
report,  the  order  having  neither  the  seal  of  the  court,  nor  the  sig- 
nature of  the  officer  to  it. 

2.  No  order  such  as  was  made  by  the  Court  of  Quarter  Sessions 
on  the  12th  August  1829  issued  to  the  re-reviewers  appointed  at 
that  time. 

3.  The  road,  as  located  by  the  re-reviewers  who  sign  the  report, 
does  not  begin  at  or  near  the  point  mentioned  in  the  prayer  of  the 
original  petitioners. 

4.  The  re-reviewers  did  not  re-review  both  routes  as  they  were 
ordered  by  the  court. 

5.  The  re-reviewers  were  not  sworn  before  they  performed  the 
duties  of  their  appointment. 

These  exceptions  were  overruled,  and  the  report  confirmed. 
The  same  were  insisted  upon  in  this  court. 

To  support  the  exceptions,  several  depositions  were  taken  in  the 
court  below,  which  were  filed  and  sent  up  with  the  record.  To  the 
reading  of  these  depositions  objection  was  made,  on  the  ground 
that  no  matter  of  fact  could  be  investigated  in  this  court.  This 
objection  was  overruled,  and  the  depositions  were  read. 

Watts  and  Carothers,  in  support  of  the  exceptions. 
Alexander,  contra. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — Five  exceptions  have  been  taken  to  the  confirmation 
of  the  decree  of  the  Court  of  Quarter  Sessions  in  the  matter  of  the 
road  "  leading  from  a  point  in  the  road  from  Lisburn  to  Carlisle,  at 
or  near  a  house  on  the  land  of  the  heirs  of  William  Bryson,  de- 
ceased, now  in  the  occupancy  of  Samuel  Kozier,  to  a  point  on  the 
state  road  at  or  near  the  house  of  Jacob  Gehr,  in  Allen  township." 
The  first  exception  is,  that  there  was  no  authority  given  to  the 
viewers  to  make  a  report,  the  order  having  neither  the  seal  of  the 
court,  nor  the  signature  of  the  officer  to  it.  The  validity  of  this 
exception  is  resisted  on  two  grounds  :  1.  That  the  omission  of  the 
signature  and  seal  was  mere  informality;  and  which  the  court  might 
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direct  to  be  amended  at  any  time  after  the  return  of  the  order  and 
report,  as  was  done  in  this  case.  2d.  That  there  was  an  acquies- 
cence after  the  omission  was  shown,  if  not  an  agreement,  on  the  part 
of  Robert  Bryson,  one  of  the  most  prominent  opposers  of  the  de- 
cree of  the  court,  that  the  re-reviewers  should  proceed  and  examine 
the  ground.  I  have  found  no  decision,  which  authorizes  the  court 
to  supply  the  omission  of  the  signature  and  seal  on  the  return  of 
the  order  and  report.  It  is  decided  in  Benjamin  v.  Armstrong, 
2  S.  &  R.  392,  that  the  defendant  cannot  take  advantage  of  the 
omission  of  the  prothonotary's  name  to  process,  if  it  be  under  seal, 
after  appearing  and  pleading  to  issue — and  that  such  defect  in  pro- 
cess is  also  made  good  by  the  Act  of  the  2d  of  March  1805.  But 
by  a  reference  to  the  6th  section  of  the  act,  it  will  be  seen  that  it 
has  no  application  to  the  present  case — besides,  in  that  case,  the 
signature  only  was  omitted — the  seal  having  been  affixed.  The 
seal  is  what  gives  authenticity  to  the  process,  or  order  of  the  court ; 
and  therefore  it  was  very  correctly  said  in  that  case,  that  the  omis- 
sion was  but  informality.  The  second  branch  of  this  exception 
rests  on  evidence  contained  in  the  depositions  taken  on  notice,  and 
filed  on  the  argument  before  the  Court  of  Quarter  Sessions,  and 
returned  with  the  record  to  this  court.  After  the  most  careful  and 
attentive  consideration  of  the  depositions,  it  appears  to  me  that  such 
acquiescence  or  agreement  as  would  amount  to  a  waiver  of  the  ob- 
jection, has  not  been  satisfactorily  proved. 

The  second  exception  is,  that  no  order  such  as  was  made  by  the 
Court  of  Quarter  Sessions  on  the  12th  of  August  1829,  issued  to 
re-reviewers  at  that  time.  This  objection  is  contradicted  by  the 
record  itself.  The  order  made  by  the  court  was  general  and  in  the 
usual  form,  and  it  is  so  issued  to  the  re-reviewers. 

The  third  and  fourth  exceptions  may  be  considered  together. 
They  both  depended  on  matters  in  pais,  which  it  was  the  province 
of  the  Court  of  Quarter  Sessions  to  decide.  Great  latitude  must 
be  allo\ve4  to  viewers  in  locating  a  road — particularly  as  respects 
the  ground  which  they  may  deem  the  most  suitable.  These  ex- 
ceptions were  not,  however,  as  I  understand,  insisted  upon  in  the 
argument. 

The  fifth  exception  is  that  the  re-reviewers  were  not  sworn  be- 
fore they  performed  the  duties  of  their  appointment.  This  excep- 
tion is  fatal.  By  the  3d  section  of  the  Act  of  the  1st  of  March 
181"),  Purd.  733,  it  is  provided,  "  that  all  viewers  of  roads,  tScc.. 
shall,  before  they  enter  upon  the  duties  assigned  them  take  an  oath 
or  affirmation,  &c.,  that  they  will  perform  the  duties  of  their  ap- 
pointment with  impartiality  and  fidelity,  &c.  ;  and  it  shall  be  the 
duty  of  the  clerk  of  Quarter  Sessions,  from  which  such  order  of 
view  shall  be  issued,  to  direct  therein,  that  the  reviewers  thereby 
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appointed,  shall,  before  they  enter  upon  their  duties,  be  respectively 
sworn  or  affirmed."  The  language  of  this  act  is  clear  and  explicit, 
and  too  plain  to  be  misunderstood.  The  viewers  are  directed  to  be 
sworn  or  affirmed  before  they  enter  upon  the  duties  of  their  ap- 
pointment. What  are  the  duties  of  their  appointment  ?  Certainly 
the  most  important  part  of  their  duty  is  carefully  to  view  and  ex- 
amine the  ground,  over  which  the  road  is  asked  to  be  laid,  as  well 
as  the  ground  adjacent  thereto.  The  public  is  much  interested  in 
laying  out  roads.  The  expense  of  opening  them  and  keeping  them 
in  repair,  together  with  the  injury  which  the  proprietors  of  land  over 
which  they  pass,  frequently  suffer,  require  that  the  viewers  should 
perform  their  duties  under  the  sanction  of  an  oath  or  affirmation. 
Experience  proves,  that  there  is  no  duty  which  persons  are  called 
upon  to  perform,  that  requires  more  firmness  in  the  exercise  of  it 
than  the  laying  out  of  roads  ;  and  so  essential  did  the  legislature 
consider  the  swearing  of  the  viewers  before  entering  on  their  ap- 
pointments, that  out  of  abundant  caution  they  have  enjoined  the 
clerk  of  the  Sessions  to  insert  in  the  order,  "that  the  viewers  shall 
be  sworn  or  affirmed  before  they  enter  on  their  duties,"  less  it  might 
be  omitted  through  any  neglect  or  inattention.  The  act,  indeed, 
leaves  nothing  to  construction,  it  cannot  be  evaded.  The  oath  must 
be  administered  before  the  viewers  enter  upon  their  duties — and  if 
not,  its  injunction  is  expressly  disregarded.  It  makes  no  difference, 
whether  their  duties  are  judicial  or  ministerial — the  written  law 
must  be  complied  with. 

In  this  case  it  is  clearly  proved  by  the  depositions  returned  with 
the  record,  that  the  re-reviewers  were  not  sworn  until  after  they 
had  viewed  the  routes,  and  had  returned  to  the  house.  They  there- 
fore acted  in  violation  of  an  express  provision  of  the  Act  of  As- 
sembly, and  the  proceedings  must  be  quashed. 

Proceedings  quashed. 

Referred  to,  8  Barr  485. 
Followed,  25  Smith  361. 
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Where  the  land  is  sold  by  public  vendue,  and  the  advertisement  described 
the  tract  as  containing  three  hundred  acres,  and  upon  the  day  of  Hale,  doubts 
being  expressed  as  to  the  quantity,  the  vendor  said  "  he  -would  sell  it  at 
three  hundred  acres,  more  or  less,  he  would  sell  it  by  the  acre,  and  it  should 
be  measured  ;"  and  it  is  cried  and  sold  at  so  much  per  acre,  the  vendee  i3 
bound  to  take  it,  although  upon  a  survey  it  is  subsequently  ascertained  that 
there  is  an  excess  of  forty-five  acres. 

If  the  vendee  refuse  to  carry  the  sale  into  execution,  and  the  vendor  makes 
a  re-sale  at  a  less  price,  the  vendee  is  liable  in  damages  to  the  vendor  for  the 
loss  sustained. 

And  where  the  vendor  has  acted  bonafide,  and  with  reasonable  care,  the  mea- 
sure of  damages  is  the  difference  of  price  on  the  re-sale.  But  his  conduct  may 
be  so  grossly  improper  as  to  cast  a  loss  from  it  on  himself. 

Where  each  01  the  parties  to  a  contract  treat  a  matter  as  doubtful,  and  is 
content  to  take  the  risk  of  its  turning  out  in  a  particular  way,  chancery 
will  certainly  not  relieve  against  the  event. 

The  object  of  an  advertisement  for  a  public  sale  of  land,  is  to  give  notice 
of  the  fact  that  a  sale  is  intended  to  attract  bidders,  leaving  the  terms  to  be 
settled  on  the  ground.  The  conditions  of  sale  are  superadded  as  a  distinct 
matter  by  the  auctioneer,  and  published  by  parol  or  writing,  and  will  control 
the  advertisement. 

ERROR  to  the  Court  of  Common  Pleas  of  Bedford  county. 

The  plaintiff  in  error,  who  was  also  plaintiff  below,  brought  suit 
against  the  defendant  to  recover  the  difference  between  the  amount 
which  had  been  bid  by  him  for  the  real  estate  of  John  Moore,  de- 
ceased, at  a  public  vendue  held  by  Barclay  and  Ashcom,  adminis- 
trators with  the  will  annexed  of  the  said  Moore,  and  the  sum  for 
which,  at  a  subsequent  sale,  they  sold  it  to  another,  after  the  de- 
fendant had  refused  to  carry  the  contract  into  execution.  The 
defendant  resisted  the  recovery  on  the  ground  that  the  land  sold 
had  been  advertised  as  "300  acres  of  patented  land,"  and  as  he 
alleged  he  had  bought  by  the  acre  that  quantity  only,  he  con- 
tended he  was  not  bound  to  take  345  acres  and  35  perches,  the 
quantity  which  the  tract,  by  a  survey  subsequently  made,  was  ascer- 
tained to  contain.  And  as  there  had  been  a  mistake  as  to  this 
excess,  he  insisted  that  he  was  entitled  to  be  relieved  from  his  con- 
tract on  this  ground.  Much  evidence  was  given  on  both  sides  as  to 
this  point. 

The  land  sold  was  contained  in  two  patents  to  John  Moore,  the 
one  for  01)  acres  and  11  perches,  the  other  for  129  acres  and  103 
perches,  of  which  it  seemed  that  John  Moore,  in  his  lifetime,  had 
sold  21  acres  off  the  99-acre  tract. 

On  the  18th  February  1825,  the  administrators,  Barclay  and 
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Ashcom,  in  pursuance  of  the  power  vested  in  them  by  the  will  of 
Moore,  advertised  in  a  newspaper  published  in  Bedford  the  sale  of 
this  land.  So  much  of  the  advertisement  as  is  material  was  as 
follows  : — 

"  Will  be  sold,  on  the  14th  of  March  1825,  the  mansion  place, 
containing  300  acres  of  patented  land,  and  the  usual  allowance  for 
roads,  &c.  One-third  of  the  purchase-money  in  hand.  Should  the 
highest  bidder  fail  to  comply  with  his  bid,  the  sale  to  be  returned  to 
the  next  highest  bidder,  if  he  choose  to  take  it.  The  residue  in 
three  equal  annual  payments,  without  interest,  to  be  secured  by 
bonds  and  mortgage." 

It  was  proved  that  at  the  time  of  the  sale,  and  before  it  com- 
menced, the  quantity  contained  in  the  tract  was  the  subject  of  con- 
versation ;  that  Mr.  James  Piper,  a  surveyor,  said  that  he  had  run 
some  of  the  lines,  or  saw  them  run,  and  that  he  would  warrant  it  to 
hold  out  300  acres ;  and  that  Mr.  Barclay  then  said  "  they  would 
sell  it  at  300  acres,  more  or  less ;  and  it  should  be  measured,  and 
that  they  would  sell  it  by  the  acre;"  that  it  was  put  up,  and  the 
bidding  commenced  with  spirit,  and  after  some  time  it  was  struck 
down  to  Smith,  the  defendant,  at  §18  per  acre.  Many  witnesses 
were  examined  to  prove  what  had  taken  place  at  the  sale,  who  proved 
that  it  was  generally  understood  and  supposed  by  the  bidders  that 
the  tract  would  contain  300  acres,  exclusive  of  the  land  which  had 
been  sold  off,  although  the  quantity  called  for  in  the  patents  was 
less,  and  that  it  was  taken  to  be  300  acres  "  by  those  who  were 
making  their  calculations  and  bidding."  All  the  witnesses  agreed 
that  it  was  cried  by  the  acre. 

Ashcom,  the  plaintiff,  having  executed  a  release  to  George 
Moore  and  others,  and  paid  into  court  a  sum  sufficient  to  cover 
the  costs  in  the  Common  Pleas  and  Supreme  Court,  was  re- 
ceived as  a  witness,  and  a  bill  of  exceptions  to  his  admissions 
sealed. 

He  testified  that  on  the  morning  of  the  sale  the  defendant  had 
taken  him  to  one  side,  and  asked  him  "  how  he  intended  to  sell  this 
land  ?"  that  he  told  him,  "  by  the  acre  ;  we  don't  know  what  quan- 
tity there  is,  and  therefore  we  will  have  to  get  it  surveyed ;"  that 
he  had  no  doubt  that  it  would  hold  out  300  acres,  although,  after 
deducting  the  land  which  had  been  sold  off,  the  patent  called  for 
279  or  280  acres.  The  witness  also  stated  that  he  was  mistaken  in 
the  quantity  of  land,  and  he  believed  that  every  man  there  was 
mistaken. 

It  was  in  proof  that  after  the  property  was  struck  off  to  Smith, 
and  for  some  time  after,  before  a  survey  was  made,  he  expressed 
great  satisfaction  with  his  bargain. 
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A  few  days  after  the  sale  the  defendant  called  on  Mr.  Barclay 
and  offered  to  make  the  first  payment  on  account  of  his  purchase, 
according  to  the  quantity  called  for  by  the  patent.  Barclay  said 
he  was  not  quite  ready  for  him  ;  that  the  land  would  have  to  be 
surveyed  to  ascertain  the  number  of  acres,  and  that  he  would  then 
get  his  deed ;  that  it  was  then  written,  and  when  the  survey  was 
made  the  blanks  would  be  filled  up. 

Two  surveyors  were  then  proposed  to  the  defendant  by  Mr. 
Barclay,  either  of  whom  should  make  the  survey.  But  whether 
the  defendant  agreed  to  the  selection  of  a  surveyor,  and  acquiesced 
in  making  a  survey,  or  insisted  on  having  the  land  according  to 
the  patent  and  advertisement,  and  that  no  survey  should  be  made, 
were  points  about  which  conflicting  evidence  was  given.  It  seemed, 
however,  that  Smith  agreed  to  be  present  when  the  survey  was 
made. 

Some  time  after  a  survey  was  made  by  Mr.  Patterson,  one  of 
the  persons  who  had  been  named  to  make  it.  The  defendant  was 
present.  The  lines  were  found  to  be  longer  than  the  patent  called 
for.  The  line  going  up  the  mountain  called  for  fifty-one  and  one- 
half  perches,  at  which  the  surveyor  stopped,  but  Mr.  George  Moore, 
a  son  of  the  testator,  said  the  corner  was  higher  up ;  and  they  run 
out  so  as  to  make  this  line  seventy-two  perches.  It  was  in  proof 
that  the  orchard  was  up  to  the  mountain  line.  This  survey  ascer- 
tained the  quantity  to  be  376  acres  and  41  perches,  strict  measure, 
and  354  acres  and  162  perches  with  the  allowance.  Smith  ap- 
peared dissatisfied  when  the  land  was  extended  up  the  mountain. 
The  land  above  51  \  perches  was  of  little  value. 

On  the  30th  March  1825,  the  administrators  executed  a  deed  to 
the  defendant,  according  to  Patterson's  survey  for  376  acres  41 
perches,  which  they  tendered  to.  him,  but  he  refused  it  and  objected 
to  the  quantity  of  the  land,  and  that  if  he  took  it  he  would  be 
compelled  to  pay  more  money  than  he  expected.  On  the  llth 
April  following,  the  administrators  served  the  defendant  with  a 
ndtice  in  writing,  that  "  If  he  did  not  before  the  16th  day  of  May 
next,  come  forward  and  comply  with  his  contract  for  the  purchase 
of  the  mansipn  place  of  the  late  John  Moore,  Esq.,  deceased,  by 
paying  the  one-third  of  the  purchase-money,  and  giving  bond  and 
mortgage  for  the  residue,  according  to  the  terms  of  his  purchase, 
made  on  the  14th  day  of  March  last,  they  would  on  the  said  six- 
teenth day  of  May,  expose  the  said  premises  again  at  public  sale, 
and  bring  a  suit  or  suits  against  him  for  the  difference,  if  any  there 
should  be,  in  the  sales,  and  also  for  the  other  damages  and  losses 
sustained  by  the  estate  of  the  said  John  Moore,  bv  his  refusal  to 
comply  with  said  contract." 

And  on  the  29th  of  April,  they  advertised  the  land  to  be  sold  on 
the  16th  of  May. 
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After  this  another  survey  was  made  by  the  procurement  of  the 
administrators,  by  which  the  tract  was  made  to  contain  345  acres 
and  25  perches,  and  the  allowance,  and  on  the  18th  June  the  ad- 
ministrators executed  another  deed  to  the  defendant  for  345  a^res 
and  35  perches,  according  to  this  survey,  which  on  the  same  day 
they  tendered  to  him  and  served  him  with  the  following  notice : 

"  SIR — Take  notice  that  on  the  20th  day  of  June  inst.,  unless 
before  that  day  you  comply  with  your  contract  for  the  purchase  of 
the  mansion  place  of  John  Moore,  Esq.,  deceased,  made  on  the  14th 
day  of  May  last,  agreeably  to  the  terms  of  the  said  purchase,  the 
undersigned  administrators  with  the  will  annexed  of  the  said  John 
Moore,  deceased,  will  again  expose  to  sale  by  public  vendue  on  the 
premises,  the  said  mansion  place,  and  will  bring  a  suit  against  you 
for  damages  for  non-compliance  with  the  said  contract,  and  for 
whatever  difference  there  may  be  between  the  two  sales." 

Mr.  Smith  refused  to  accept  this  as  he  had  done  the  first  deed 
tendered  to  him.  The  land  was  frequently  afterwards  exposed  to 
sale  by  the  administrators,  and  was  finally  sold  by  public  vendue 
on  the  5th  of  April  1826,  to  Jacob  Barndollar,  at  §10.26  per 
acre. 

The  court  charged  the  jury  among  other  things: 

"  Our  first  inquiry  will  be,  how  was  the  land  sold  ?  Is  it  not 
manifest  it  was  sold  by  the  acre  ?  and  is  it  not  clear  that  the  parties 
estimated  the  quantity  at  300  acres,  a  little  more  or  less  ?  The 
effect  of  the  words  'more  or  less'  has  not  been  well  fixed  by  judi- 
cial decisions.  In  Pennsylvania,  where  the  contract  is  consum- 
mated by  delivery  and  acceptance  of  a  deed  on  the  one  side,  and 
the  giving  bond  and  mortgage  on  the  other,  the  vendee  will  hold 
all  the  surplus  land  within  the  boundaries  without  paying  for  it, 
and  generally  he  will  not  get  any*  deduction,  because  he  does  not 
get  the  estimated  quantity. 

"While  the  contract  is  in  fieri,  and  when  there  is  to  be  a  survey, 
the  actual  quantity  is  to  be  paid  for,  and  the  actual  quantity  will 
be  the  true  contract  of  the  parties.  In  Frederick  ?'.  Campbell, 
Judge  Duncan  says,  'more  or  less'  in  a  conveyance  sometimes 
extends  to  a  small  difference,  sometimes  leaves  the  quantity  inde- 
terminate. In  Virginia,  '  more  or  less '  is  restricted  to  a  reasonable 
or  usual  allowance  for  small  errors  in  surveys  and  for  variations  in 
instruments. 

"It  has  been  decided  in  England  that  the  words  'more  or  less' 
ought  not  to  clear  a  small  deficiency  when  the  contract  rests  in 
fieri.  Here  the  patent  calls  for  298  acres  and  114  perches;  20 
acres  or  thereabouts  had  been  sold  off.  The  patent  quantity  left 
was  about  270  acres.  Piper  had  given  notice  that  the  lines  were 
longer  on  the  ground  than  they  purported  to  be,  and  that  he  was 
very  confident  there  were  300  acres  or  a  little  more.  Morrison 
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swears  that  Mr.  Barclay,  one  of  the  administrators,  then  said  we 
will  sell  it  at  300  acres  more  or  less,  it  should  be  measured  and 
they  would  sell  it  by  the  acre.  You  have  heard  the  evidence  as  to 
the  admeasurement,  that  there  was  a  large  surplus.  The  first  deed 
tendered  for  370  acres  41  perches,  and  the  second  for  34.5  acres  35 
perches.  The  plaintiffs  themselves  have  shown  by  their  own  con- 
duct that  Smith  was  riot  bound  to  accept  the  first  deed.  Was  he 
bound  to  accept  the  second?  This  matter  will  depend  on  a  number 
of  considerations.  It  is  a  general  principle  that  agreements  rela- 
ting to  real  or  personal  estate,  if  founded  in  mistake,  will  for  that 
reason  be  set  aside.  Were  the  parties  mistaken  in  the  quantity? 
You  have  heard  the  evidence  of  Mr.  Ashcom,  one  of  the  adminis- 
trators ;  he  swears  that  he  was  mistaken  in  the  quantity,  and  he 
adds  that  he  believes  that  every  man  there  was  mistaken.  He  fur- 
ther swears  that  Mr.  Smith,  when  the  first  deed  was  tendered,  said 
there  too  much  land,  and  that  he  expressed  no  dissatisfaction  until 
after  the  survey  was  made.  If  there  was  a  clear  mistake  in  the 
quantity,  either  party  is  entitled  to  be  relieved  from  that  error. 
Here  no  agreement  had  been  made.  It  was  a  public  sale,  and  we 
think  if  you  are  satisfied  that  the  defendant  believed,  and  he  had 
reason  to  believe  from  the  advertisements  and  the  information  given 
by  the  sellers,  that  the  tract  only  contained  300  acres,  or  a  little 
'more  or  less,'  he  was  not  bound  to  take  the  345  acres.  The  dif- 
ference was  $814.75 — a  large  sum  to  a  farmer — a  sum  that  might 
on  a  mortgage  sell  the  best  plantation  in  the  country." 

A  verdict  having  passed  for  the  defendant,  the  plaintiff  brought 
this  writ  of  error  and  assigned  for  error : 

1.  That  the  court  erred  in  that  part  of  the  charge  where  they 
instruct  the  jury  that  if  they  were  satisfied  that  the  defendant  be- 
lieved, and  had  reason  to  believe  from  the  advertisements  and  the 
information  given  by  the  sellers,  that  the  tract  only  contained  300 
acres  or  a  little  "  more  or  less,"  he  was  not  bound  to  take  345  acres. 

2.  The  court  erred  by  submitting  it,  under  the  facts  disclosed  in 
this  case  to  the  jury,  as  a  question  of  fact  for  the  jury  to  determine 
whether  the  defendant  was  mistaken  in   the  quantity  of  land  con- 
tained in   the  tract  sold,  with  instruction  that  if  he  were,  he  was 
not  bound  to  comply  with  the  contract. 

3.  Also,  as  to  the  meaning  of  the  words  "more  or  less." 

Barclay,  for  the  plaintiff  in  error,  argued  that  the  court  erred  in 
charging  the  jury  that  if  the  defendant  believed  that  the  tract  con- 
tained 300  acres,  or  a  little  more  or  less,  he  was  not  bound  to  take 
345  acres. 

Where  the  parties  treat  upon  the  basis  that  the  fact  which  is  the 
subject  of  the  agreement  is  doubtful,  and  the  consequent  risk  each 
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is  to  encounter  is  taken  into  consideration  in  the  stipulations  as- 
sented to,  the  contract  will  be  valid  notwithstanding  any  mistake  of 
one  of  the  parties,  provided  there  be  no  concealment  or  unfair  deal- 
ing by  the  opposite  party  which  would  affect  any  other  contract : 
Perkins  v.  Gay,  3  S.  &  R.  327. 

The  mere  circumstance  of  the  advertisement  describing  the  tract 
of  land  as  containing  300  acres,  is  not  of  itself  sufficient  to  prevent 
a  chancellor  from  compelling  the  execution  of  the  contract  although 
it  turned  out  that  there  was  an  excess  of  45  acres  ascertained  by 
the  subsequent  survey  :  Boar  v.  McCormick,  1  S.  &  R.  166. 

It  was  not  pretended  that  there  was  any  fault  in  the  administra- 
tor. He  had  used  no  artifice,  nor  made  any  representation  to  induce 
the  defendant  to  purchase,  or  believe  there  was  not  a  greater  quan- 
tity than  300  acres  in  the  tract. 

Where  the  words  "more  or  less"  are  used  they  show  the  under- 
derstanding  of  the  parties  to  be  that  the  contract  is  not  to  be  affected 
by  a  deficiency  or  surplus  of  quantity,  and  in  such  case  chancery 
will  not  interfere:  Glen  v.  Glen,  4  S.  &  R.  488  ;  Large  v.  Penn, 
6  Id.  488. 

Where  a  sale  of  land  is  by  the  acre,  the  right  of  ascertaining 
the  quantity  by  a  survey  exists,  whether  reserved  or  not,  and  if  no 
time  be  limited,  it  may  be  done  at  any  time  before  the  business  is 
closed :  Bailey  v.  Snyder's  Adm'rs,  3  S.  &  R.  160. 

Bnrd,  for  the  defendant  in  error,  contended  that  the  contract  was 
by  parol  and  executory ;  and  if  equity  would  not  decree  a  specific 
performance  of  the  contract,  the  plaintiff  should  not  be  permitted 
to  recover  in  this  suit,  which  is  an  equitable  action ;  and  he  con- 
tended that  the  performance  of  the  contract  would  not  have  been 
decreed. 

The  plaintiff  before  he  asks  equity  must  do  equity.  By  his 
advertisement,  and  a  reference  to  the  patents,  he  induced  the  belief 
that  the  tract  of  land  sold  contained  the  specific  quantity  of  300 
acres.  This  was  not  mere  description,  but  substance,  upon  which 
every  bidder  made  his  calculations,  and  measured  the  extent  to 
which  in  prudence  he  could  go.  As  to  this  quantity  there  was  a 
plain  mistake,  the  plaintiff  himself  stated  that  he  had  been  mis- 
taken, and  that  every  bidder  on  the  ground  was  mistaken  as  to  the 
quantity.  The  mistake  was  mutual,  and  when  a  contract  is  made 
upon  a  mistake,  equity  will  not  interfere  to  enforce  it :  Sugd.  on 
Yen.  22,  167  ;  2  Hen.  &  Mun.  174. 

So  where  a  vendor  gives  a  false  description,  equity  will  not  de- 
cree a  performance  of  the  contract:  Sugd.  211;  McFerran  v. 
Taylor,  3  Cranch  270. 

In  the  case  of  Bailey  v.  Snyder's  Administrator,  the  contract 
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was  executed,  and  equity  could  not  relieve  in  such  place,  unless 
positive  fraud  was  established,  but  in  the  case  at  bar  the  contract 
was  in  Jieri,  and  the  plaintiff  called  on  equity  to  support  it. 

He  contended  that  the  advertisement  of  the  administrators  as  to 
the  quantity  of  land  amounted  to  an  assertion  on  their  part  which 
they  were  bound  to  make  good  :  Frederick  v.  Campbell,  14  S.  &  R. 
293  ;  2  Sch.  &  Lef.  554. 

Miles,  in  reply. 

The  parol  testimony  is  to  be  taken  in  connection  with  the  adver- 
tisement. Taking  all  the  evidence  together,  it  appears  that  although 
it  was  supposed  there  were  but  300  acres  in  the  tract  sold,  the 
quantity  was  considered  uncertain  ;  and  it  was  agreed  that  this 
uncertainty  should  be  brought  to  a  certainty  by  an  actual  survey. 
The  question  then  comes  to  this :  whether  the  circumstance  of  the 
ascertained  excess  of  forty-five  acres  afforded  evidence  per  se  of 
such  mistake  that  the  defendant  had  a  right  on  this  ground  to 
rescind  the  contract.  There  was  no  suppression  of  the  truth,  no 
suggestion  of  a  falsehood,  but  both  parties  were  equally  ignorant 
of  the  subject  of  the  contract,  and  both  treated  of  it  as  uncertain — 
as  the  subject  of  conjecture — and  to  be  reduced  to  certainty  in 
future.  In  such  case  chancery  will  not  interpose  to  relieve  a  party 
from  his  contract :  1  Mad.  Chan.  76. 

Here,  too,  the  parties  had  equal  means  of  information  as  to  the 
subject-matter  of  the  contract :  1  Call.  320. 

Should  the  doctrine  laid  down  by  the  court  prevail,  no  contract 
which  is  not  specifically  certain  would  be  permitted  to  stand. 

The  quantity  of  the  land  was  a  mere  matter  of  description  ;  the 
substance  and  essence  of  the  agreement  was  that  the  administrators 
should  sell  and  convey,  and  the  defendant  should  buy  the  land  and 
pay  so  much  for  every  acre  it  contained.  Perhaps  where  the  quan- 
tity of  the  excess  or  deficiency  was  so  great  as  to  afford  internal 
evidence  of  a  very  gross  mistake,  equity  might  relieve,  but  that 
was  not  the  case  here ;  the  excess  was  not  such  as  to  produce  evi- 
dence of  serious  misapprehension. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  principle  on  which  the  cause  was  put  to 
the  jury  was  that  of  mistake,  for  which  they  were  instructed 
that  the  contract  ought  not  to  be  enforced.  The  cases  on  which 
reliance  is  placed  for  this  arc  inapplicable.  The  difference  between 
a  deficit  for  which  an  abatement  is  claimed  where  the  land  has  been 
sold  for  a  round  sura,  and  an  excess,  for  which  a  rescission  of  the  con- 
tract is  claimed  where  it  has  been  sold  by  the  acre,  is  plain  and  pal- 
pable. In  the  one  case,  the  vendee  is  a  loser  to  the  extent  of  the 
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difference,  and  in  the  other  lie  gets  value  for  whatever  he  has  to  pay. 
Yet  our  reports  furnish  no  instance  of  an  abatement,  even  where  the 
difference  was  considerable ;  or  where  the  principle  has  been 
sanctioned  further  than  to  admit  that  there  may  be  extreme  cases 
in  which  chancery  would  infer  some  great  misapprehension,  and 
on  that  ground  relax  the  rules  of  law :  Boar  v.  McOormick,  1 
S.  &  R.  168.  Equity  will  indeed  relieve  against  a  plain  mis- 
take, as  well  as  against  misrepresentation  and  fraud.  But  can 
mistake  be  alleged  in  a  matter  which  was  considered  as  doubtful, 
and  treated  accordingly  ?  Where  each  of  the  parties  is  content 
to  take  the  risk  of  its  turning  out  in  a  particular  way,  chancery 
will  certainly  not  relieve  against  the  event.  Reference  to  a  train 
of  authorities  for  this  is  given  in  Perkins  v.  Gay,  3  S.  &  R. 
331 ;  and  I  shall  therefore  bring  into  view  only  the  case  of 
Smith  v.  Evans,  6  Binn.  102,  in  which  land  was  sold  by  the 
acre,  but  according  to  an  estimate  of  the  quantity,  which  was  held 
to  be  conclusive,  though  it  appeared  by  subsequent  measurement 
that  there  was  a  deficit  of  eighty-eight  acres;  the  chief  justice 
remarking  that  the  quantity  was  not  an  essential  part  of  the 
contract.  What,  then,  is  the  case  here  ?  The  advertisement  in 
the  "  True  American,"  by  which  the  premises  were  described  as 
three  hundred  acres  of  patented  land,  was  no  part  of  the  condi- 
tions of  the  sale,  which,  had  they  been  in  writing,  would  have 
controlled  all  private  representations.  The  office  of  an  adver- 
tisement, both  here  and  England,  is  to  give  notice  of  the  fact 
that  a  sale  is  intended,  and  the  object  of  the  description  is  to  attract 
bidders,  leaving  the  terms  to  be  settled  on  the  ground.  Even  were 
the  conditions  published  beforehand,  the  vendor  would  not  be  pre- 
cluded from  changing  them,  as  he  may  sell  on  his  own  terms,  or 
not  at  all.  The  conditions  are  therefore  superadded  as  a  distinct 
matter  by  the  auctioneer,  and  published  by  parol  or  in  writing. 
Where,  indeed,  the  advertisement  is  referred  to  as  containing 
the  conditions,  it  will  no  doubt  answer  the  purpose :  but  it  is  not 
pretended  here  that  the  land  was  sold  by  the  advertisement,  or  in 
gross,  or  as  containing  a  definite  quantity,  or  any  other  way  than 
by  the  acre.  The  witnesses  substantially  agree  as  to  the  repre- 
sentation of  the  vendors,  although  they  use  different  terms  :  such 
as  "  the  calculation  was  300  acres — supposed  to  be  300  acres — 
offered  at  300  acres — admitted  to  be  300  acres  and  upwards — 
understood  to  be  about  300  acres  and  upwards — 300  acres  and 
probably  exceeding  it ;"  from  which  it  is  clear  that  the  vendors 
sold  by  an  estimate,  without  pledging  themselves  for  its  accuracy. 

This  is  put  beyond  a  doubt  by  the  fact  that  the  vendee,  who  was 
pleased  with  his  bargain,  appointed  a  day  to  pay  part  of  the  price, 
and  concert  measures  to  have  the  quantity  ascertained  by  a  survey. 
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Why  then  should  he  be  released  from  the  contract,  if  there  were 
no  misrepresentation  or  other  want  of  fair  dealing  ?  The  excess  is 
not  even  unusual,  being  forty-five  acres,  or  fifteen  per  cent.;  and 
as  to  the  quantity  of  the  rough  land  being  greater  in  proportion 
than  was  anticipated,  that  was  a  matter  against  which,  having  the 
means  of  information  in  his  power,  he  was  bound  to  take  precau- 
tions, and  cannot  now  object. 

Where  the  vendor  has  acted  bona  fide  and  with  reasonable  care, 
the  measure  of  damages  is  the  difference  of  price  on  the  re-sale. 
But  his  conduct  may  be  so  grossly  improper  as  to  cast  a  loss  from 
it  on  himself;  as  where  the  re-sale  is  wantonly  delayed  while  the 
land  is  notoriously  falling  in  price,  or  the  business  is  managed 
negligently :  these  and  many  other  circumstances  may  be  properly 
left  to  the  jury.  But  mere  unskilfulness  without  mala  fides,  or 
even  negligence,  unless  it  be  plain  and  palpable,  will  not  be  suffi- 
cient to  charge  him.  The  vendee  ought  not  to  cast  the  responsi- 
bility of  the  re-sale  on  the  vendor,  and  by  -his  own  wrongful  act 
charge  any  one  else  with  the  consequences.  Having  thought 
proper  to  render  a  second  sale  necessary,  it  must  be  at  his  own 
risk.  It  seems  to  me  these  principles  must  rule  the  cause,  and 
that  the  court  ought  so  to  have  directed  the  jury. 

HUSTON,  J. — From  the  manner  in  which  this  cause  comes  before 
us,  I  have  had  some  doubts  as  to  the  correctness  of  the  opinion  of 
the  court ;  but  on  full  reflection,  I  can  see  no  error — at  least  none 
that  the  plaintiff  in  error  can  complain  of. 

There  exists  in  the  cause  many  matters  which  seem  not  to  have 
been  relied  on  below,  and  were  not  pressed  here,  and  which,  as  the 
cause  goes  back,  ought  not  to  be  considered  as  unworthy  of  re- 
flection. 

It  would  seem  no  written  conditions  of  sale  were  put  up  at  the 
time  Smith  bid ;  but  the  printed  advertisement  was  in  evidence, 
and  described  the  property  as  "the  mansion  place,  containing  300 
acres  of  patented  land,  with  the  usual  allowance,  &c.,  one-third  of 
purchase-money  in  hand,  £c.  Should  the  highest  bidder  fail  to 
comply  with  his  bid,  the  sale  to  be  returned  to  the  next  highest 
bidder  if  he  choose  to  take  it ;  the  residue  in  three  equal  yearly 
payments,  without  interest,  to  be  secured  by  bonds  and  mortgage." 

Where  no  conditions  of  sale  are  put  up,  and  a  description  and 
conditions  are  in  the  advertisement,  these  may  be  considered  as  the 
conditions;  and  these  cannot  be  contradicted,  or  varied,  by  parol 
at  the  time  of  the  sale,  as  it  would  introduce  fraud  and  confusion : 
Sugd.  on  Yen.  212. 

But  it  seems  to  have  been  proved,  and  not  denied,  that  after  the 
bill  of  $14  per  acre  there  was  no  real  bidder  but  Smith,  the  do- 
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ferulunt ;  it  was  raised  on  him  by  a  puffer  or  puffers,  instigated  by 
those  or  one  of  those  interested.  This  alone  would  seem  to  have 
been  considered  as  a  good  reason  why  the  real  bidder  is  not  bound : 
Sugd.  16  et  seq. 

The  same  writer  tells  us  the  usual  conditions,  "  that  if  the  pur- 
chaser fail  to  comply  with  the  conditions,  the  deposit  shall  be  for- 
feited, and  the  owners  be  at  liberty  to  re-sell,  and  the  deficiency 
and  all  charges  made  good  by  the  defaulter."  If  this  latter  clause 
is  important,  it  was  not  a 'part  of  the  written  or  parol  terms  of  this 
sale. 

Public  sales  at  auction,  as  well  as  private  sales,  are  precisely 
what  the  contract  of  the  parties  makes  them  ;  and  I  know  of  no 
authority  for  saying  it  is  a  universal  rule  of  all  auctions  that  the 
bidder,  failing  to  comply,  shall  be  liable  for  the  difference  on  a  re- 
sale, if  no  conditions  are  put  up — much  less  for  saying  that  when 
written  terms  of  sale  different  from  this  are  put  up,  this  one  shall 
be  implied  or  understood  to  be  at  all  binding.  There  is  manifest 
unfairness  in  publishing  terms  of  sale  and  a  penalty  for  not  com- 
plying, and  after  the  sale  deserting  the  written  terms,  and  attempt- 
ing to  bind  the  party  by  different  and  greatly  more  penal  con- 
ditions. 

The  effect  of  the  words  more  or  less  in  conditions  of  sale,  or 
articles  of  agreement,  have  been  before  this  court  more  than 
once — and  the  decisions  are  not  precisely  the  same ;  at  least  it 
requires  some  ingenuity  to  reconcile  them.  The  last  case  on 
this  subject  to  me  appears  more  consonant  to  the  general  under- 
standing of  the  world,  as  well  as  sound  principles  of  law,  than 
some  of  those  which  preceded  it.  In  point  of  fact,  when  land 
is  sold,  and  bought .  for  the  purpose  of  cultivation,  the  price 
always  depends  upon  and  is  regulated  by  the  quantity ;  and 
a  learned  judge  or  illiterate  layman  in  making  a  bargain, 
either  as  buyer  or  seller,  equally  knows  that  150  acres  of 
land  is  better  than  100  acres,  all  other  things  being  equal,  and 
they  know  that  quantity  is  not  mere  description,  but  as  much  the 
substance  and  consideration  on  the  one  side,  as  the  quantity  of  money 
is  on  the  other  side. 

This  matter  would  seem  to  have  been  considered  by  the  counsel 
in  argument  differently  in  this  case  from  the  manner  in  which  it 
strikes  me.  It  has  been  assumed  that  there  were  346  acres  and 
allowance,  at  least.  There  may  have  been  and  probably  was  evi- 
dence on  this  subject  not  before  this  court,  but  on  the  evidence  I  see 
no  reason  for  saying  that  this  is  the  quantity  :  In  re-surveying  up 
the  mountain,  as  I  understand  it,  the  patent  called  for  51  perches, 
and  the  surveyor,  without  marks  or  corners  corresponding  to  the 
patent,  went  on,  making  this  line  72  perches.  The  reason  given 
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for  this,  tnat  one  corner  of  the  orchard  fence  went  so  far,  is  not 
satisfactory.  Many  a  one  has  extended  his  fence  beyond  his  line  : 
and  on  a  sale  of  land  held  by  an  old  patent,  it  cannot  be  seriously 
contended,  that  the  purchaser  is  bound  to  take  and  pay  for  moun- 
tain land,  not  patented — perhaps  to  much  of  which  there  is  no 
right. 

Suppose  this  quantity  correct,  what  was  the  contract  of  the 
parties  ?  Three  hundred  acres,  more  or  less  is  sold  by  the  acre, 
and  the  price  per  acre  multiplied  by  300  gives  the  aggregate  price 
— and  that  overplus  or  deficiency  is  disregarded — thus  300  acres 
more  or  less  at  $10  per  acre  is  $3000.  Or  it  may  be  300  acres, 
more  or  less,  to  be  sold  by  the  acre,  and  the  land  to  be  measured, 
and  the  purchaser  to  pay  for  each  acre  it  contains,  and  in  that  way 
the  tract  in  question  by  the  present  measurement,  would,  at  $10  per 
acre,  amount  to  $3450. 

Morrison  would  seem  to  have  understood  it  in  the  manner  first 
stated,  "  It  was  before  it  was  cried,  that  it  was  fixed  at  300  acres, 
more  or  less :  some  had  been  sold  off  and  that  gave-rise  to  the 
doubt  that  there  was  not  300  acres.  The  calculation  was  made  at 
300." 

Piper  says  expressly  "  I  understood  it  was  selling  at  300  acres 
'more  or  less,' and  so  is  the  printed  advertisement  explicitly." 
The  first  point  then  to  be  settled  is,  what  was  the  contract  ?  Did 
Smith  understand  it  correctly  or  not,  for  he  always  insisted  he  was 
to  pay  for  only  300  acres.  Could  the  seller  vary  the  terms  from 
his  written  advertisement?  and  did  he  vary  them  so  as  to  be  under- 
stood by  the  defendant  ?  if  there  was  a  misunderstanding  is  the 
defendant  liable  to  a  contract  which  he  never  understood?  While 
all  is  executory  can  any  court  compel  him-  to  comply  with  a  con- 
tract to  which  he  never  agreed — or  to  pay  for  not  complying  ? 

I  recognise  fully  the  distinction  taken  by  the  court,  between  a 
contract  executed  by  accepting  the  deed,  and  giving  bonds  ;  and  a 
contract  in  no  part  executed,  and  the  terms  of  which  were  not 
agreed  on,  about  which  there  was  a  material  dispute,  and  in  such 
case  chancery  never  decrees  a  specific  performance.  It  will  not  be 
contended  the  plaintiffs  could  have  recovered  at  law. 

I  then  think  the  judge  was  right  in  leaving  it  to  the  jury  to  de- 
cide whether  there  was  a  mistake  in  quantity,  and  saying,  "  if  there 
was,  either  party  would  be  relieved — here  no  agreement  was  made. 
It  was  a  public  sale,  and  we  think  that  if  you  are  satisfied  that  the 
defendant  believed  and  hud  reason  to  believe  from  the  adver- 
tisements, and  the  information  given  by  the  sellers,  that  the  tract 
only  contained  300  acres,  or  a  little  more  or  less,  he  w:is  not  bound 
to  take  345  acres — the  difference  is  $814.75 — a  large  sum  to  a 
farmer,  a  sum  that  might  on  a  mortgage  sell  the  best  plantation  in 
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the  county."  I  also  think  he  might  have  gone  further  and  held 
the  plaintiffs  to  their  printed  advertisement,  or  at  least  said  that  the 
defendant  was  not  liable  beyond  it.  That  if  puffing,  false  bidding, 
was  used  by  the  vendors,  or  those  in  that  interest,  the  defendant 
was  not  bound.  This  might  have  been  very  different  if  the  deed 
had  been  accepted  and  bonds  given,  and  the  party  had  asked  to  be 
relieved,  then  the  defendant  could  not  say  there  was  no  contract, 
before  this,  and  when  no  papers  were  signed,  nothing  precisely  set- 
tled ;  I  know  of  no  principle,  nor  case,  which  makes  a  man  liable, 
because  in  the  course  of  a  contract  he  thinks  he  and  the  other  party 
understood  each  other,  and  because  when  they  come  to  reduce  it  to 
writing  he  discovers  that  they  'did  not  understand  each  other,  and 
then  withdraws. 

It  will  be  observed  that  I  have  laid  the  testimony  of  Ashcom,  the 
plaintiff,  out  of  view.  As  the  cause  goes  back  I  would  refer  to 
Patton's  Adm'rs.  v.  Craig's  Adm'r.,  7  S.  &  R.  116.  I  suppose  the 
the  judge  had  that  case  in  view  when  he  admitted  Ashcom.  But 
they  are  v«ry  different.  There  the  contract,  loan,  &c.,  was  by 
Craig  in  his  lifetime  to  Patton,  and  the  administrators  were  but 
trustees,  without  any  interest — here  the  transaction  was  by  Ashcom 
himself,  with  the  defendant,  and  if  there  be  a  loss  to  the  estate,  it 
may  be  there  is  no  one  liable,  and  this  might  be  so  if  the  heir 
caused  the  difficulty,  or  Ashcom  may  be  liable,  or  the  defendant. 
This  plaintiff  is  then  as  much  interested  as  any  other  plaintiff  in 
any  suit,  and  we  have  not  yet  decided  that  every  plaintiff  may  by 
paying  in  the  costs  be  a  witness.  In  the  case  cited,  7  S.  &  R.  124, 
the  late  chief  justice  says,  "  at  the  commencement  of  the  action 
he  was  a  bare  trustee,  and  there  is  no  suggestion  that  he  was  in  any 
danger  of  being  involved  in  a  devastavit.  If  anything  of  that 
kind  had  appeared  he  would  have  been  interested." 

Judgment  reversed  and  venire  de  novo  awarded. 

Referred  to,  6  W.  117 ;  6  W.  &  S.  518  ;  17  Smith  135 ;  27  Id.  195 ;  1  Nor- 
ris  63 ;  s.  c.  2  W.  N.  C.  687. 

Followed,  2  Barr  75  ;  12  Smith  150. 
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Hartinan  ayainst  Stahl. 

IN    ERROR. 

When  under  the  Act  of  the  20th  March  1810,  "regulating  arbitrations," 
one  of  several  defendants  enters  an  appeal  from  the  award  of  arbitrators 
takes  the  oath,  and  enters  into  a  recognisance  with  bail  in  his  own  name 
only,  it  is  but  an  appeal  for  one,  and  amounts  to  a  severance,  as  much  as  if 
the  co-defendants  had  come  into  court  and  disclaimed  the  appeal. 

Nor  will  an  amendment  be  permitted,  so  as  to  make  it  an  appeal  for  all 
the  defendants,  upon  parol  testimony  that  it  was  the  intention  to  appeal  for 
all. 

By  the  return  of  the  sheriff  of  a  sale  of  land,  and  fhe  acknowledgment  of  the 
deed,  the  title  to  the  land  is  vested  in  the  purchaser,  and  the  sheriff  be- 
comes fixed  for  the  amount  bid. 

The  acknowledgment  of  the  sheriff's  deed  is  not  conclusive  evidence  of 
delivery,  but  taken  in  connection  with  the  fact  of  possession  of  the  land  being 
taken  by  the  vendee  and  continued,  it  is  a  strong  proof  of  it. 

When  land  has  been  sold  upon  execution  by  the  sheriff  who  returned  the 
sale  and  acknowledged  the  deed,  but  retained  it  as  security  for  the  payment 
of  a  part  of  the  purchase-money,  and  the  vendee  took  possession  of  the  land 
which  was)  afterwards  purchased  as  his  property  at  sheriff's  sale,  and  the 
second  vendee  brought  an  ejectment  against  one  who  did  not  show  title,  and 
on  the  trial  of  the  ejectment  the  plaintiff  paid  the  balance  due  the  sheriff  (who 
was  then  out  of  office),  and  obtained  the  deed,  which  he  gave  in  evidence, 
it  was  held  that  the  plaintiff  was  entitled  to  recover. 

By  the  payment  of  a  large  portion  of  the  purchase-money,  and  the  delivery 
of  possession,  the  sheriff's  vendee  acquires  an  interest  in  the  land,  which, 
although  it  may  not  amount  to  a  legal  title,  is  subject  to  execution  and  sale, 
under  which  possession  may  be  recovered  from  one  who  shows  no  title. 

In  ejectment  by  a  sheriff's  vendee,  a  judgment  in  favor  of  the  vendee  against 
the  defendant,  as  whose  property  the  land  was  sold,  is  pertinent  testimony, 
because  it  shows  the  manner  in  which  the  sheriff  was  paid  for  the  land. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Franklin 
county. 

In  that  court  it  was  an  action  of  ejectment  by  Joseph  Stahl 
against  Elizabeth  Ilartman,  Mary  Brokins  and  William  Hosack,  for 
a  tract  of  land  claimed  by  the  plaintiff  under  a  sheriff's  sale.  The 
cause  was  arbitrated  under  the  Act  of  Assembly  of  the  20th  March 
1810,  and  an  award  having  been  made  in  favor  of  the  plaintiff, 
Elizabeth  Ilartman,  one  of  the  defendants  only  entered  an  appeal, 
took  the  oath  required,  and  entered  into  the  recognisance  to 
prosecute  the  appeal  with  effect,  &c. 

The  counsel  for  the  defendants  moved  the  court  "  to  amend  the 
appeal  so  as  to  make  Mary  Brokins  a  party  thereto,  and  that  the 
jury  may  be  sworn  between  the  plaintiff  and  Mary  Brokins  and 
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Elizabeth  Hartman."  And  on  motion  the  following  evidence  was 
given : 

James  Dunlop  and  Elizabeth  Hartman,  upon  their  solemn  oath, 
duly  administered,  did  depose  and  say  that  the  appeal  in  this  case 
was  intended  for  the  benefit  of  Elizabeth  Ilartman  and  Mary  Bro- 
kins,  and  was  then  considered  as  an  appeal  for  both.  The  recogni- 
sance was  not  read,  or  but  carelessly  looked  over,  and  was  drawn 
by  the  clerk  without  any  instructions.  Both  defendants  alluded 
to  claim  under  the  same  title,  and  make  the  same  defence.  It  was 
thought  at  the  time  of  appeal  that  the  appeal  was  for  both,  and 
both  of  them  have  attended  the  trial.  Mary  Brokins  was  not  in  at 
the  time  of  the  appeal.  Miss  Ilartman  had  procured  some  one  to 
be  security  on  the  appeal,  arid  it  was  signed  by  deponents  in  haste, 
and  at  the  time  of  engagement  in  other  business. 

Jasper  E.  Brady,  Esq.,  being  duly  sworn  according  to  law, 
doth  depose  and  say  that  he  drew  up  the  recognisance  taken  on  the 
appeal  in  this  case.  That  to  the  best  of  his  knowledge  nothing  was 
said  of  Mary  Brokins,  nor  her  name  mentioned  as  he  recollects. 
That  Elizabeth  Ilartman  offered  as  her  security  a  man  from  Bed- 
ford county  on  the  appeal,  whom  he  refused  to  take.  That  it  was 
his  practice  to  read  any  recognisance  he  took  in  the  office,  though 
he  does  not  remember  particularly  to  have  read  this  one;  that 
neither  Mary  Brokins  nor  William  Ilosack,  Jr.,  were  present,  and 
that  he  was  then  acting  as  clerk  in  the  prothonotary's  office,  &c. 

The  court  overruled  the  motion,  and  directed  that  the  suit  should 
proceed  as  to  Elizabeth  Ilartman  alone;  to  the  opinion  of  the  court 
the  defendants  excepted,  and  the  court  sealed  a  bill  of  exceptions, 
which  was  assigned  for  error  here. 

The  plaintiff  having  given  testimony  to  show  title  to  the  land  in 
dispute  in  one  Orbison,  gave  in  evidence  the  record  of  a  judgment 
of  the  Court  of  Common  Pleas  of  Franklin  county,  against  him, 
and  the  executions  thereon,  showing  a  levy  on  this  land,  and  a  return 
of  the  sheriff  that  he  had  sold  it  to  John  Hetich  at  $410 ;  he  then 
offered  in  evidence  a  judgment  in  the  same  court  in  favor  of  John 
Hetich,  against  Orbison's  administrator,  to  January  term  1818,  to 
show  that  the  amount  bid  by  Hetich  at  the  sheriff's  sale  was 
covered  by  the  amount  due  him  out  of  the  estate  of  Orbison.  This 
evidence  was  objected  to,  but  admitted  by  the  court,  and  the  bill  of 
exceptions  to  the  admission  of  this  evidence  was  also  assigned  for 
error  here. 

It  was  admitted  that  the  sheriff  who  made  the  sale,  Mr.  Sni- 
der, had  executed  a  deed  to  Iletich,  and  duly  acknowledged  it  on 
the  29th  April  1829,  of  which  a  record  was  made.  That  Iletich 
was  entitled  to  the  sum  of  $331.21,  upon  his  judgment,  out  of 
the  money  raised  by  the  sale  ;  the  sheriff  claimed  the  difference 
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between  this  sura  and  the  amount  of  his  bid,  and  retained  the 
deed  until  this  difference  should  be  paid ;  and  it  was  still  in  his 
possession  during  the  trial.  The  sheriff  brought  a  suit  to  compel 
payment,  which  was  still  pending.  Hetich  had  told  the  sheriff  to 
go  on  and  acknowledge  the  deed,  and  he  would  have  the  money 
ready ;  he,  however,  died  insolvent,  without  having  paid  this 
money  to  the  sheriff,  who  frequently  demanded  it. 

It  was  in  proof  that  Hetich  had  taken  possession  of  the  land 
sold  to  him,  and  had  sold  a  part  of  it.  The  deed  having  been 
obtained  from  the  sheriff  during  the  progress  of  the  trial,  at  this 
stage  of  the  cause  was  offered  in  evidence,  and  objected  to,  but 
admitted  by  the  court,  who  sealed  another  bill  of  exceptions,  which 
formed  the  third  error  assigned. 

Stahl,  the  plaintiff,  who  claimed  the  land,  under  sheriff's  sale 
and  deed  of  it,  as-  property  of  Hetich,  had  notice  at  the  time  he 
purchased  that  the  deed  to  Hetich  had  not  been  delivered,  and 
would  not  be  without  payment  of  the  balance  of  the  purchase- 
money  due  by  him. 

J.  Chambers,  for  the  plaintiff  in  error. 

1.  The  appeal  from  the  award  of  arbitrators  in  this  case  was  en- 
tered by  Elizabeth  Hartman,  and  the  appeal  and  recognisance  is 
in  her  own  name.  It  is  not  the  practice  in  the  county  of  Franklin 
to  reduce  the  affidavit  of  the  party  appealing  from  the  award  of 
arbitrators  to  writing ;  a  memorandum  only  is  made  on  the  record 
that  the  appellant  took  the  oath  according  to  law.  This  was  done 
here.  He  contended  that  this  appeal  inured  to  the  use  of  all  the 
defendants,  unless  they  came  into  court  and  disavowed  the  appeal. 
The  court  will  make  every  presumption  to  secure  a  trial  by  jury, 
and  to  sustain  for  this  purpose  an  appeal  from  the  award  of  arbi- 
trators under  this  Act  of  Assembly :  Jones  v.  Badger,  5  Binn. 
461. 

Unless  a  written  agreement  that  a  party  shall  not  appeal  be 
made  part  of  the  record,  the  court  will  allow  the  appeal,  and  this 
in  favor  of  the  trial  by  jury. 

And  where  an  appeal  is  taken  by  one  of  two  defendants  for 
both,  and  the  other  comes  into  court  and  disavows  the  appeal,  the 
case  pro  forma  should  still  proceed  in  the  name  of  both :  Reed  v. 
Garvin's  Executors,  7  S.  <fe  It.  354. 

So  if  one  of  several  defendants  make  the  affidavit  for  the  appeal, 
and  the  recognisance  be  for  all  the  defendants,  the  appeal  will 
stand  for  all,  unless  either  of  the  defendants  come  into  court  and 
desire  to  be  severed:  La  Fitte  v.  La  Fitte,  2  S.  &  R.  107.  De- 
fendants may  sever,  plaintiffs  cannot :  Gallagher  r.  Jackson's 
Executors,  1*S.  &  11.  492. 

•2  l>.  &  W.—15 


226  SUPREME  COURT  \_Cliambersburg 

[Hartman  r.  Stahl.j 

Where  any  act  is  for  the  benefit  of  third  persons  the  assent  of 
the  person  for  whose  benefit  the.  act  is,  is  presumed.  Thus,  when 
a  deed  is  made,  the  assent  of  the  grantee  is  presumed :  Com.  D. 
273,  Fait,  A  3.  And  a  ratification  is  as  good  as  an  original 
authority. 

Here  the  appeal  was  for  the  benefit  of  all  the  defendants,  whose 
consent  will  therefore  be  presumed;  the  appeal,  too,  has  been 
ratified. 

But  he  argued  that  the  court  should  have  permitted  the  recog- 
nisance to  be  amended.  It  was  the  intention  of  Elizabeth  Hart- 
man to  appeal  for  both,  and  this  intention,  by  the  misprision  of  the 
clerk,  was  not  carried  into  effect. 

The  court  to  effectuate  the  intention  should  have  allowed  the 
amendment.  The  law  which  once  provided  as  to  the  amendment 
of  records  has  been  much  changed.  The  courts,  relaxing  the 
old  and  inconvenient,  and  often  unjust  rule,  suffer  these  amend- 
ments, so  that  the  intention  of  the  parties  may  be  carried  into 
effect,  and  this,  too,  by  matter  delwrs  the  record.  As  in  case  of  a 
judgment  taken  against  two,  one  being  dead,  the  court  will  allow 
the  record  to  be  amended  by  striking  out  the  name  of  the  dead 
man. 

2.  The  record  of  the  judgment,  Hetich  v.  Orbison,  was  irrele- 
vant.    It  was  not  material  to  show  that  Hetich  was  entitled  to  the 
money,  and  there  was  nothing  in  the  previous  evidence  to  show  its 
connection  with  the  cause.     It  was  not  evidence  then  at  this  stage 
of  the  cause  at  all  events,  and  therefore  was  erroneously  received: 
Weidler  v.  The  Farmers'   Bank   of  Lancaster,   11   S.  &   R.  134. 
And  it  is  a  just  and  wise  maxim  of  the  law  that  nothing  irrelevant 
to  the  issue  should  be  received  in  evidence :  Foster  v.  Shaw,  7 
S.  &  R.  156,  161. 

3.  The   sheriff's    deed  was  invalid,  as  it    had  never  been   de- 
livered, at  all  events,  until  after  suit  brought,  and  upon  the  trial 
of  the   cause,  when  it  was  too  late  for  the  plaintiff  to  acquire  a 
title  to  sustain  his  action. 

The  sheriff  makes  a  deed  by  virtue  of  an  Act  of  Assembly,  the 
provisions  of  which  must  be  strictly  pursued. 

A  sale  at  auction  by  the  sheriff  does  not  divest  the  estate  of  the 
debtor,  unless  the  purchase-money  is  paid  and  a  deed  delivered. 
The  actual  delivery  of  the  deed  is  essential :  Catlin  v.  Jackson,  8 
Johns.  R.  400.  Same  case,  2  Id.  248. 

The  acknowledgment  of  the  deed  has  the  effect  of  only  dis- 
pensing with  the  evidence  of  the  execution,  and  does  not  prove 
the  delivery.  And  it  does  not  necessarily  follow  that,  because  it 
has  been  acknowledged,  and  a  minute  made  of  it  on  the  record, 
that  the  deed  had  been  delivered  to  the  purchaser:  Lodge  v 
Berrier,  10  S.  &  11.  21)7. 
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The  sheriff  is  bound  by  the  Act  of  Assembly  to  "give  the  buyer 
a  deed,"  duly  executed  and  acknowledged  in  court:  Act  of  1705, 
sect.  4 ;  Purd.  Dig.  tit.  Execution  265. 

Possession  cannot  be  obtained  in  the  summary  mode  provided  by 
the  Act  of  Assembly  without  the  deed :  Act  of  Gth  April  1802, 
sect.  1  ;  Purd.  Dig.  tit.  Sheriff's  Sales  and  Deeds  7GO. 

At  common  law  a  deed  has  no  validity  until  it  be  delivered: 
4  Com.  Dig.  tit.  Fait,  G.  290 ;  Id.  A.  278,  275. 

The  recording  of  a  deed  is  no  delivery  of  it,  at  best  it  is  merely 
evidence  of  delivery :  Chess  v.  Chess,  1  P.  &  W.  43.  And  Here 
it  was  admitted  that  it  had  not  been  delivered,  but  that  it  was 
retained  by  the  sheriff  until  after  the  trial  had  commenced.  The 
mere  sale  of  the  land  by  the  sheriff'  gives  no  title  to  the  purchaser, 
but  all  things  required  by  the  Act  of  Assembly  must  be  done  to 
vest  the  title. 

The  sheriff  has  a  right  to  demand  payment  of  the  purchase- 
money  before  he  tenders  a  deed  acknowledged :  Hart's  Adminis- 
trators v.  Greenough,  7  S.  &  II.  107. 

But  here  the  deed  was,  if  delivered  at  all,  delivered  after  the 
suit  brought,  and  after  the  sheriff  was  out  of  office.  He  contended 
that  after  the  sheriff'  was  out  of  office  he  could  not  make  a  deed. 
It  must  be  signed,  sealed  and  delivered  by  the  sheriff,  and  after  he 
is  out  of  office  he  ceases  to  be  a  sheriff,  and  to  make  a  deed  upon  a 
sale  made  by  him  when  in  office,  requires  the  order  of  the  court 
under  the  Acts  of  Assembly :  Hawk  v.  Stouch,  5  S.  &.  II.  157. 

The  court  declined  hearing  Crawford,  who  was  of  counsel  with 
the  defendant  in  error. 

Dunlop,  on  the  same  side. 

1.  When  one  of  two  defendants  takes  an  appeal  without  naming 
his  co-defendant,  the  court  would  construe  the  act  liberally,  and 
consider  it  an  appeal,  unless  the  other  defendant  disclaim  the  ap- 
peal. 

But  if  the  appeal  were  intended  for  all,  the  intention  of  the 
parties  should  be  effected,  either  by  considering  it  an  appeal  for 
all,  or  permitting  an  amendment  of  the  recognisance  to  conform 
to  it. 

This  court  has  decided  that  when  upon  appeal  from  the  judg- 
ment of  a  justice  of  the  peace  the  recognisance  is  defectively 
taken,  an  amendment  of  the  recognisance  shall  be  permitted  to 
sustain  the  appeal. 

The  cases  are  parallel,  and  the  amendment  should  have  been 
allowed  here. 

In  Hunt  v.  Rous,  8  Wheat.  174,  the   instrument  which   had 
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been  drawn  between  the  parties  did  not  effectuate  their  intention 
and  the  Supreme  Court  of  the  United  States  gave  the  party  relief, 
although  there  had  been  no  mistake  of  the  scriveners  who  had 
drawn  the  instrument  in  accordance  with  the  direction  of  the 
parties ;  but  the  parties  were  mistaken  in  the  instrument,  it  was 
not  calculated  to  give  effect  to  their  intention.  A  party  should 
never  be  deprived  of  his  right  by  the  blunder  of  his  counsel  or  an 
officer  of  the  court. 

But  the  plaintiff  had  acquiesced  in  the  appeal  as  an  appeal  for 
all  the  defendants.  His  counsel  gave  notice  of  trial  to  the  "  de- 
fendants or  their  attorney,"  and  he  could  not  afterwards  deny  that 
all  the  defendants  were  recti  in  curia. 

2.  After  showing  the  judgment  and  execution  upon  which  the 
land  had  been  sold  to  Iletich,  the  plaintiff  should  have  shown  the 
sheriff's  deed  to  Iletich,  under  whom  he  claims ;   but  he  offered 
no  proof  of  such  deed,  but  a  judgment  in  favor  of  Hetich  against 
Orbison,  as  whose  property  the  land  had  been  sold.     The  plain- 
tiff's  ejectment  was  not  upon  an  equitable  title  in  a  case  where 
such  title  will  be  sufficient  to  sustain  the  action,  but  his  suit  was 
upon  a  strictly  legal  title,  to  which  the  sheriff's  deed  was  essen- 
tial. 

To  show  the  payment  of  the  purchase-money,  or  the  judgment 
upon  which  he  might  perhaps  retain  it,  was  immaterial ;  without 
the  deed  it  could  not  avail  the  plaintiff,  and  the  deed  was  sufficient 
without  this  evidence.  Nor  did  they  offer  to  follow  up  this  evi- 
dence by  the  deed ;  if  they  had,  it  might,  perhaps,  have  been 
evidence.  lie  contended,  therefore,  that  this  judgment  was  not 
redundant  but  immaterial  evidence,  and  should  not  have  been 
received. 

3.  Could  the   plaintiff  recover  without  a  title  ?     Without   the 
sheriff's  deed  his  title  was  incomplete,  and  this  he  had  not  obtained. 
But  the  plaintiff  contends  that  writing,  signing,  sealing  and  acknow- 
ledgment amount  to  a  delivery  of  the  deed.     But  although  these 
may  be  evidence  of  a  delivery,  here  it  was  rebutted  by  positive 
proof  that  the  sheriff   had  not,  and  would  not  deliver  the  deed. 
The  grantor  takes  no  title  before  the  delivery,  it  consummates  the 
deed ;  any   other  doctrine   would   outrage  the    most  fundamental 
principles  of  law. 

If  our  Act  of  Assembly  requires  that  the  purchaser  should  have 
a  deed,  as  against  the  defendant  in  the  judgment  to  obtain  pos- 
session from  him,  it  surely  requires  that  he  should  have  it  to 
recover  against  third  persons  who  do  not  hold  under  the  defend- 
ant. 

In  New  York,  where  the  deed  of  the  sheriff  was  not  delivered, 
and  he  died,  it  was  held  that  the  purchaser  had  no  title,  but  the 
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title  remained  in  the  defendant  in  the  judgment ;  and  in  that  state, 
too,  where  the  Act  of  Assembly  does  not  in  terms  require  a  deed, 
the  court  have  held,  that  under  the  Statute  of  Frauds  and  Perju- 
ries, the  sheriff  must  make  the  title,  execute  and  deliver  a  deed ; 
a  fortiori,  under  our  Acts  of  Assembly  in  reference  to  sheriff's 
sales  which  expressly  require  a  deed,  there  must  be  a  delivery. 

The  language  of  the  Act  of  Assembly  of  the  2d  April  1803, 
Purd.  Dig.  763,  tit.  /Sheriff's  8ales,  is,  "  to  make,  execute,  deliver 
and  acknowledge  any  deed  or  deeds,"  and  the  several  Acts  of  As- 
sembly on  this  subject  are  to  the  same  effect. 

Until  the  purchaser  holds  the  deed,  he  is  not  the  owner  of  the 
land,  nor  can  he  recover  possession  of  it  without  it:  Hawk  v.  Slouch, 
5  S.  £  11.  lf>7. 

An  acknowledgment  is  not  expressly  required  by  Acts  of  Assem- 
bly, but  is  in  force  only  from  the  acts  in  reference  to  sale  of  land 
upon  execution;  and  it  has  been  frequently  held  that  neither  the 
acknowledgment  nor  the  recording  of  a  deed  was  a  delivery  of  it. 
And  where  a  sheriff  goes  out  of  office  without  executing  a  deed,  the 
proper  proceeding  is  by  an  order  under  the  Act  of  the  23d  March 
1764.  But  to  warrant  such  deed,  the  order  must  be  proved  to  have 
been  made  :  Espy's  Executors  v.  Lane,  2  S.  &  11.  53.  The  ac- 
knowledgment is  a  mere  accessary  ;  the  delivery,  however,  is  essen- 
tial ;  it  does  not  take  effect  from  the  former,  but  from  the  latter : 
Moorhead  v.  Pearce,  2  Yeates  456. 

When  a  sheriff  dies  or  goes  out  of  office  before  the  execution  of 
the  deed,  application  must  be  made  to  the  court  to  have  a  deed 
acknowledged  by  his  successor  in  office.  And  the  deed  is  not  exe- 
cuted until  it  is  delivered.  In  practice,  the  sheriff  holds  it  as  secu- 
rity until  the  purchase-money  is  paid,  and  this  security  is  obtained 
because  by  withholding  the  deed  the  title  is  withheld. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — If  one  of  several  defendants  make  the  affidavit  re- 
quired by  the  act  regulating  arbitrations,  and  the  recognisance  be 
for  all  the  defendants,  the  appeal  will  stand  for  all.  But  if  either 
of  them  come  into  court  and  desire  to  be  severed,  he  may  be  sev- 
ered, and  the  appeal  will  go  on  in  the  name  of  the  others  :  La  Fitte 
v.  La  Fitte  et  al.,  2  S.  &  It.  107  ;  Gallagher  v.  Jackson,  1  Id.  402. 
Further  than  this  we  cannot  go.  Elizabeth  Hartman  took  the  oath, 
and  entered  into  the  recognisance  with  bail  for  herself  alone :  it, 
therefore,  is  but  an  appeal  for  one,  and  amounts  to  a  severance,  as 
much  so  as  if  her  co-defendants  had  come  into  court  and  disclaimed 
the  appeal.  It  cannot  be  successfully  contended  that  the  bail  would 
be  liable  beyond  the  recognisance,  which  stipulates  for  one  of  the 
defendants,  without  naming  the  others,  or  even  referring  to  them  ; 
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nor  would  it  be  in  the  power  of  the  court  to  extend  the  liability  of 
the  recognisance  beyond  their  agreement.  The  bail  may  be  willing 
to  be  bound  for  Elizabeth  Hartraan,  and  very  unwilling  to  answer 
for  the  act  of  others.  It  is  alleged  that  the  appeal  is  for  the  benefit 
of  all,  and  that  the  consent  of  the  other  defendants  will  be  presumed. 
If  this  were  so,  yet  it  will  not  dispense  with  the  provisions  of  the 
Act  of  Assembly  which  prescribes  that  an  oath  shall  be  taken  and 
a  recognisance  given  for  all. 

Here  the  oath  was  taken  by  one,  and  for  one,  and  the  recogni- 
sance binds  her  only  and  her  bail. 

But  it  is  said  that  the  court  should  have  permitted  the  defend- 
ants to  amend  the  appeal.  In  order  to  amend,  on  the  statutes,  it 
is  a  general  rule,  there  must  be  something  to  amend  by.  The  writ 
ma}T  be  amended  by  the  prcecipe,  the  declaration  by  the  writ,  &c. 
A  general  or  special  verdict  has  sometimes  been  amended  by  the 
memory  or  notes  of  a  judge;  and  a  special  verdict,  even  by  an  affi- 
davit of  what  was  proved  at  the  trial :  1  Tidd.  Pr.  But  no  case 
has  been  cited  at  the  bar  when  an  appeal  has  been  amended  on  an 
affidavit  of  a  party  or  his  counsel,  that  he  intended  to  appeal,  and 
particularly  when  it  is  in  evidence  that  no  such  intention,  but 
the  reverse,  was  mentioned  at  the  time  the  appeal  was  taken.  It 
was  the  business  of  Elizabeth  Hartman  and  her  counsel  to  see  that 
the  appeal  was  rightly  taken,  and  it  would  not  do  to  permit  a  mis- 
take to  be  corrected  on  parol  testimony.  There  must  be  something 
more  certain,  from  which  the  amendment  may  be  made.  The  ex- 
perience of  a  century  has  shown  that  a  rigid  adherence  to  this  rule 
best  comports  with  the  safety  of  the  suitors.  Besides,  had  the 
amendment  been  allowed,  it  would  have  still  been  an  appeal,  with 
an  oath,  for  Elizabeth  Hartman  alone,  and  without  any  recognisance 
binding  the  other  defendants.  It  may  be  remarked  that  Elizabeth 
Ilartman  does  not  say  in  her  affidavit  that  she  had  any  authority 
from  the  other  defendants  to  appeal  for  them,  nor  have  we  an  affi- 
davit of  Mary  Brokins  that  she  gave  her  any  such  power.  The 
plaintiff  has  a  right  to  all  the  security  arising  from  an  oath  for  all, 
and  a  recognisance,  with  bail,  binding  all.  If  we  should  decide 
that  this  appeal  was  good,  Mary  Brokins  would  have  the  benefit  of 
it  without  any  oath  taken  by  her,  or  for  her,  or  without  any  recog- 
nisance being  given,  in  which  she  was  bound,  or  any  person  bound 
in  the  nature  of  special  bail,  that  she  would  comply  with  the  direc- 
tions of  the  act. 

In  the  year  1819.  the  land  for  which  the  ejectment  is  brought 
was  sold  by  Jeremiah  Snyder,  the  then  sheriff,  as  the  property 
of  James  Orbison.  After  the  sale,  he  acknowledged  a  deed, 
for  the  premises,  to  John  Iletich,  who  was  the  highest  and  best 
bidder.  The  sum  bid  for  the  land,  as  appears  by  the  sheriff's 
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deed,  was  $410.  At  the  time  of  the  sale  Iletich  had  a  judgment 
against  the  administrator  of  Orbison,  for  $1240,  and  on  an  appor- 
tionment of  the  assets,  by  auditors  appointed  for  that  purpose,  it 
was  admitted  that  his  share  amounted  to  $331.21.  After  the 
acknowledgment  of  the  deed,  Hetich  took  possession  of  the  pro- 
perty, sold  part  of  it  and  paid  Ilosack,  one  of  the  defendants,  another 
part,  who  resided  there  as  his  tenant  for  four  years.  Snyder 
retained  the  deed  because  a  balance  of  the  purchase-money,  amount- 
ing to  $898,  remained  unpaid.  A  judgment  was  obtained  against 
Iletich,  and  on  that  judgment  his  interest  was  sold  to  the  plaintiff 
in  his  ejectment.  No  title  was  shown  in  the  defendants. 

It  strikes  me  that  by  the  return  of  the  sheriff,  and  the  acknowl- 
edgment of  the  deed,  the  title  was  vested  in  Iletich. 

The  acknowledgment  of  the  sheriff's  deed  is  not  conclusive 
evidence  of  delivery,  but  taken  in  connection  with  the  fact  that  the 
vendee  of  the  sheriff'  took  possession  of  the  property,  and  continued 
in  possession  for  four  years,  it  is  strong  proof  of  it :  Chess  v.  Chess, 
1  P.  &  W.  41.  After  the  return  of  the  sheriff'  and  the  acknowl- 
edgment of  the  deed,  the  defendant  in  the  execution  could  have  no 
claim  to  the  land,  and  it  is  plain  that  the  title  must  be  either  in 
him  or  in  the  sheriff's  vendee.  It  cannot  be  in  the  sheriff.  Nor 
do  the  heirs  of  Orbison  pretend  that  they  have  any  title.  The 
sheriff  by  his  return  has  fixed  himself  for  the  amount  bid,  nor  is 
there  anything  to  rebut  the  presumption  that  the  administrators  of 
Orbison  have  availed  themselves  of  the  liability  of  the  sheriff. 
Indeed,  it  is  certain  that  the  whole  amount  for  which  the  property 
was  sold  went  to  the  payment  of  Orbison's  debts.  Nor  is  the  re- 
tention of  the  deed  inconsistent  with  this  view  of  the  case.  On  the 
contrary,  Snyder  retains  the  deed  to  secure  the  balance  of  the  pur- 
chase-money which  he  had  paid,  or  for  which  he  had  become 
responsible.  lie  claims  no  title  to  the  land,  but  asserts  that  as 
between  him  and  his  vendee  he  has  a  lien  on  the  land  in  the  nature 
of  an  equitable  mortgage.  If  this  be  considered  an  equitable  mort- 
gage, this  is  a  matter  resting  between  the  sheriff'  and  his  vendee, 
of  which  these  persons  cannot  avail  themselves. 

It  moreover  appears  that  on  the  trial  the  sheriff  received  his 
money  from  the  plaintiff',  whereupon  he  delivered  over  to  him  the 
deed,  which  he  had  retained  as  a  security  for  the  money  advanced 
by  him. 

Besides,  by  the  payment  of  three-fourths  of  the  purchase-money, 
and  the  delivery  of  possession,  Iletich  acquired  an  interest  in  the 
land,  although  that  interest  did  not  amount  to  a  legal  title.  And 
this  interest  is  the  subject  of  execution  and  sale.  This  would 
entitle  the  plaintiff'  to  possession  in  opposition  to  those  who  show 
no  title. 
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The  evidence  of  the  record  of  the  judgment  was  pertinent  tes- 
timony, because  it  shows  the  manner  in  which  the  sheriff  was  in 
part  paid  for  the  land  sold  to  Hetich. 

Judgment  affirmed. 

Referred  to,  10  W.  41 ;  1  Jones  26,  27. 
Followed,  2  W.  93. 


Commonwealth,  for  the  use  of  Miller,  against  Bar- 
ker et  al. 


A  judgment  was  entered  on  the  llth  February  1811,  and  the  13th  April 
1812,  the  defendant's  attorney  signed  the  following  agreement  on  the  praccipe 
for  the  execution,  which  was  on  the  docket :  "  I,  as  attorney  of  defendants 
in  this  case,  agree  that  &ji.fa.  issue  for  the  residue  of  said  judgment,  without 
any  revival  of  the  same." 

An  execution  was  then  issued,  and  put  into  the  hands  of  the  sheriff,  which 
was  found  in  the  prothonotary's  office,  without  any  return  upon  it. 

On  the  16th  November  1816,  the  defendant  confessed  a  judgment  of  revival. 
Held,  that  the  lien  of  the  judgment  of  1811  was  lost. 

The  agreement  of  the  attorney  was  not  like  a  revival  of  the  judgment  much 
less  an  assent  to  confess  a  new  judgment,  that  the  lien  might  be  revived  for 
five  years.  The  agreement  was  to  suffer  execution  without  a  revival. 

ERROR  to  the  Court  of  Common  Pleag  of  Bedford  county. 

This  was  an  action  of  debt  on  the  official  bond  of  George  M. 
Barker,  Esq.,  the  defendant,  and  his  sureties  brought  to  recover 
the  amount  of  a  judgment  in  favor  of  Robert  Miller,  the  plaintiff, 
against  Benjamin  Burd ;  which  the  plaintiff  claimed  out  of  the 
proceeds  of  the  sale  of  the  real  estate  of  Benjamin  Burd,  which 
had  been  sold  by  Barker,  as  sheriff  of  Bedford  county,  on  an  exe- 
cution. 

Robert  Miller's  judgment  was  entered  of  record  in  the  Court  of 
Common  Pleas  of  Bedford  county,  to  April  term  1811,  on  the  6th 
day  of  April  1811,  and  its  lien  regularly  preserved. 

The  proceeds  of  sale  were  also  claimed  on  a  judgment  of  record 
in  the  same  court  in  favor  of  Thomas  Cromwell  against  Benjamin 
Burd,  and  the  controversy  turned  on  the  question  whether  the  lien 
of  this  judgment  had  been  continued.  The  facts  being  agreed 
upon,  a  special  verdict  was  found,  upon  which  the  court  below  gave 
judgment  in  favor  of  the  defendants. 
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Thomas  Cromwell's  judgment  was  entered  to  May  term  1806,  on 
the  2d  day  of  June  1806  ;  on  which  a  scire  facias  issued  to  January 
term  1811,  on  the  20th  day  of  November  1810,  and  on  the  llth 
February  1811,  a  judgment  was  rendered  thereupon. 

On  the  13th  of  April  1812,  the  defendant's  attorney  signed  the 
following  agreement  on  the  prcecipe,  for  the  execution,  which  was 
on  the  docket :  "  I,  as  attorney  for  the  defendant  in  this  case,  agree 
that  a  ji.  fa.  issue  for  the  residue  of  such  judgment,  without  any 
revival  of  the  same."  On  the  16th  April  1812,  a  ji.  fa.  issued  to 
August  term  1812,  and  was  put  into  the  hands  of  the  sheriff,  and 
was  afterwards  found  in  the  office  of  the  prothonotary,  without  en- 
dorsement thereon  of  any  proceedings  of  the  sheriff. 

An  amicable  scire  facias  to  revive  this  judgment  was  entered 
to  January  term  1817,  and  on  the  20th  of  November  1816,  the 
defendant  confessed  a  judgment  of  revival.  The  lien  of  this 
judgment  so  entered  was  preserved,  but  the  question  raised  was 
whether  the  lien  of  the  original  judgment  had  not  been  lost  by 
the  neglect  to  revive  the  judgment  within  five  years  from  the 
llth  February  1811,  when  the  first  judgment  of  revival  was  en- 
tered. 

McCulloeh,  for  the  plaintiff  in  error,  contended  that  the  ji.  fa. 
to  August  term  1812,  upon  which  no  levy  and  no  return  had  been 
made  by  the  sheriff,  did  not  preserve  the  lien  of  the  judgment  en- 
tered on  the  2d  June  1806 :  Betz's  Appeal,  1  P.  &  W.  271.  The 
question  thus  comes  round  to  the  effect  of  the  agreement  of  the  13th 
April  1812,  signed  by  the  attorney  of  the  defendant  on  the  record. 
Does  this  agreement  amount  to  a  revival  of  the  judgment?  On 
its  face  it  imports  the  reverse. 

The  Act  of  1798  was  not  passed  for  the  benefit  of  the  defendant, 
as  was  the  object  of  the  Statute  of  Westminster,  which  requires  the 
scire  facias  post  annum  et  diem,  but  it  had  expressly  in  view  third 
persons,  purchasers  and  judgment-creditors. 

The  judgment  by  this  act  remains  effectual  against  the  defendant, 
but  as  to  the  third  persons,  who  have  subsequently  acquired  an  in- 
terest, unless  it  is  properly  revived  it  ceases  to  be  a  lien. 

By  the  Statute  of  Westminster  after  the  lapse  of  a  year  and  a  day, 
execution  could  not  issue  unless  the  defendant,  for  whose  benefit 
the  act  was  passed,  agreed  to  dispense  with  a  scire  facias ;  and  this 
he  may  do.  Not  so  of  the  scire  facia*  under  our  Acts  of  Assembly, 
the  defendant  cannot  dispense  with  that,  so  as  to  preserve  the  lien 
of  the  judgment,  as  to  third  persons. 

Our  courts  have  in  certain  cases  construed  this  act  with  refer 
cnce  to  the  British  statute,  and  although  these  cases  are  not  to  be 
disputed,  yet  as  no  analogy  existed  in  fact  between  the  two  statutes, 
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this  court  will  go  no  further,  and  in  the  recent  decision,  Betz's 
Appeal,  1  P.  &  W.  271,  it  has  got  back  as  for  as  practicable  to 
the  true  construction  of  our  act,  unembarrassed  by  this  analogy. 

In  the  case  at  bar,  the  execution  taken  out  on  which  nothing  was 
done,  had  not  the  effect  of  preserving  the  lien  of  the  judgment,  and 
surely  the  agreement  to  waive  the  lapse  of  a  year  and  a  day  from 
the  time  of  the  judgment  can  have  no  greater  effect  than  the  exe- 
cution itself. 

Nothing  can  be  more  injurious  and  destructive  to  the  interests  of 
the  community  than  the  constructive  violation  of  statutes,  letting  in 
fancied  interpretations,  and  prostrating  the  fair  meaning  of  the 
legislature. 

The  court  have  a  memorable  example  of  this  in  the  judicial  his- 
tory of  the  Statute  of  Limitations,  which  was  almost  abrogated  by 
this  fanciful  spirit  of  construction,  but  in  England  as  here,  we  have 
now  got  back  to  the  act. 

So  in  regard  to  this  Act  of  Assembly  we  have  seen  the  same 
spirit  of  construction  at  work,  until  the  many  mischiefs  it  was  likely 
to  produce  were  manifest,  and  our  courts  have  gone  back  to  the  act 
itself.  The  modern  doctrine  of  this  court  on  this  subject  is  sus- 
tained by  the  recent  act  of  our  legislature  which  is  declaratory  of 
what  the  law  was. 


,  for  the  defendant  in  error. 

The  judgment  of  Cromwell  is  the  oldest  judgment,  and  unless  it 
lost  its  lien  at  some  period  between  its  original  rendition  and  the 
time  of  the  sale  made  by  Sheriff  Barker,  it  is  entitled  to  be  first 
paid  out  of  the  proceeds  of  that  sale.  It  is  contended  by  the  plain- 
tiff that  it  lost  its  lien  between  the  llth  of  February  1811  (the 
date  of  the  judgment  on  tFle  first  scire  facias  suit),  and  the  20th 
November  181G  (the  date  of  the  judgment  in  the  second  scire  fa- 
cias suit),  five  years  having  elapsed  from  the  first  of  those  dates 
previous  to  the  issuing  of  any  scire  facias  to  continue  the  lien,  and 
that  in  the  meantime  the  lien  of  his  judgment  attached  to  the  land 
in  question.  He  contended  that  Cromwell's  judgment  never  lost  its 
lien  on  two  grounds.  First.  That  the  ^.  fa.  issued  upon  it  preserved 
the  lien  and  superseded  the  necessity  of  reviving  it  by  scire  facias, 
Secondly.  That  the  agreement  of  13th  April  1812,  signed  by 
the  defendant's  attorney,  and  spread  upon  the  record,  amounts 
virtually  to  a  revival  of  the  judgment,  and  is  equivalent  to  the 
issuing  of  a  gcire  facias. 

As  to  the  first  ground,  Judge  Yeates,  in  declaring  the  opinion 
of  the  court,  in  the  case  of  Young  v.  Taylor,  2  Binn.  228,  lays 
down  the  broad  principle  that  the  Act  of  Assembly  of  the  4th 
April  1798  did  not  abolish  the  mode  of  keeping  judgment  alive 
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by  issuing  an  execution  within  the  year  and  day ;  superseding  the 
necessity  of  issuing  a  scire  facias  under  the  Statute  of  West- 
minster II. ;  and  the  decision  in  this  case  has  been  recognised  by 
the  Supreme  Court  in  several  subsequent  cases  as  establishing  the 
general  doctrine  "  that  the  issuing  of  an  execution  within  the  i/ear 
continues  the  lien  without  resorting  to  a. scire  facias."  It  was  so 
held  in  the  case  of  Pennock  v.  Hart,  8  S.  &  11.  398,  and  in  the 
case  of  The  Commonwealth,  for  the  use  of  Pennock's  Executors,  v. 
McKisson  et  al.,  13  S.  £  11.  147.  The  same  rules  apply  to  the 
Act  of  the  4th  April  1798,  in  regard  to  keeping  judgments  alive, 
which  apply  to  the  Statute  of  Westminster  II. ;  Young  v.  Taylor, 
2  Birin.  228 ;  Pennock  v.  Hart,  376 ;  The  Commonwealth,  for 
the  use  of  Pennock's  Executors,  v.  McKisson  et  al.,  13  S.  &  R. 
147.  Judge  Duncan,  in  the  last  case,  makes  use  of  this  language, 
"  whatever  would  be  such  a  proceeding  within  the  year  and  day, 
as  would  render  it  unnecessary  to  issue  the  scire  facias  according 
to  the  statute,  would  continue  the  lien  under  the  Act  of  1798." 
Now  under  the  Statute  of  Westminster  II.,  where  an  execution  has 
been  issued  within  a  year  and  day,  an  alias  execution  may  be 
issued  at  any  time  thereafter  without  a  scire  facias,  2  Tidd.  1003, 
and  that,  too,  where  the  writ  has  not  been  executed  (which  is 
exactly  the  case  in  regard  to  Cromwell's  judgment),  provided  the 
first  writ  be  returned,  and  continuances  entered  on  the  record 
from  the  time  of  issuing  it:  2  Tidd  1004;  and  these  continuances 
may  be  entered  after  the  issuing  of  the  second  writ :  2  Tidd  1004  ; 
13  S.  &  R.  147.  But  in  Pennsylvania  the  continuance  may  be 
filled  up  without  even  having  the  first  writ  returned:  Lewis  r. 
Smith,  2  S.  &  R.  157.  And  Judge  Duncan,  in  delivering  the 
opinion  of  the  court  in  the  case  of  The  Commonwealth,  for  Pen- 
nock's Executors,  v.  McKisson,  says  that  "the  entry  of  continu- 
ances with  us  are  so  much  a  matter  of  form  that  they  are  never 
entered  at  all." 

But  it  may  be  contended  that  the  fi.  fa.  issued  on  Cromwell's 
judgment  was  not  issued  within  the  year  and  day,  and  that  it 
therefore  does  not  come  within  the  rules  established  by  the  eases 
referred  to.  As  regards  the  inquiry  in  this  case,  however,  it  must 
be  considered  as  resting  upon  the  same  footing  as  an  execution 
issued  within  the  year  and  day.  It  was  issued  with  the  consent 
of  the  defendant  (the  only  person  who  had  a  right  to  object  to  it), 
and  at  a  time,  too,  when  tlR  lien  of  the  judgment  was  unques- 
tionably good.  The  scire  facias  is  for  the  benefit  of  the  defend- 
ant, and  the  reason  why  the  plaintiff  is  required  to  issue  it  after 
the  lapse  of  a  year  and  a  day  is  because  he  is  presumed  from  the 
length  of  time  to  have  released  the  execution,  and  therefore  the 
defendant  shall  not  be  disturbed  without  being  called  on,  and 
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having  an  opportunity  of  pleading  the  release,  or  showing  cause 
why  the  execution  should  not  go :  13  S.  &.  R.  147.  But  when 
the  defendant  agrees  that  the  execution  shall  issue,  certainly  it 
countervails  the  presumption  of  a  release,  and  supersedes  the 
necessity  of  a  scire  facias.  The  scire  facias  calls  upon  the  de- 
fendant to  show  cause  why  the  plaintiff  shall  not  have  his  execu- 
tion, but  he  by  his  own  act  argues  that  he  shall  have  it,  so  that 
the  issuing  of.  the  scire. facias  would  be  oppression,  and  such  a 
nugatory  act  as  the  law  requires  no  man  to  perform.  The  neces- 
sary results  of  this  reasoning  is,  that  the  execution  issued  regularly 
and  with  the  same  effect  as  if  it  had  been  issued  within  the  year 
and  day.  But  even  if  it  had  issued  without  the  consent  of  the 
defendant  after  the  year  and  day,  it  would  not  be  competent  to 
third  persons  to  object  to  it.  It  would  have  been  voidable  by  the 
defendant  in  that  case  on  error,  or  by  motion  to  the  court,  but  not 
void:  Young  v.  Taylor,  2  Binn.  230,  231;  Miller  v.  Millford,  2 
S.  &  R.  39.  It  was  good  between  the  parties  and  as  to  all  others, 
until  reversed. 

The  Act  of  the  26th  March  1827  has  no  bearing  upon  this 
case. 

On  the  second  ground  he  argued  that  the  agreement  of  the  de- 
fendant's attorney,  dated  the  13th  April  1812,  amounts  virtually 
to  a  revival  of  the  judgment,  and  is  equivalent  to  the  issuing  of  a 
scire  facias. 

Agreements  are  to  be  construed  so  as  to  effectuate  the  inten- 

o 

tions  of  the  parties  without  regard  to  the  ordinary  acceptation  of 
particular  words  used,  where  such  words  would  render  a  contract 
ineffective  and  frivolous :  1  Powell  on  Contracts  230 ;  1  Rawle 
162.  What  was  the  intent  of  the  agreement  of  the  13th  April 
1812?  Was  it  not  to  give  the  plaintiff,  Cromwell,  the  full  benefit 
of  his  judgment  by  placing  it  in  such  a  situation  as  that  it  would 
be  to  all  intents  and  purposes  as  available  a  security  as  any  judg- 
ment could  be  to  enable  him  to  collect  his  debt  ?  Was  not  the 
very  object  of  the  agreement  to  place  the  judgment  in  the  very 
self-same  situation  as  if  it  had  been  revived  by  scire  facias  ?  If 
this  was  the  object  (and  that  it  is  impossible  for  the  mind  to 
doubt),  to  give  effect  to  that  object  the  agreement  must  be  con- 
strued to  be  an  agreement  for  the  revival  of  the  judgment.  What 
is  the  revival  of  a  judgment?  It  is  an  acknowledgment  of  record 
that  the  judgment  is  unsatisfied,  and  that  the  party  has  not  re- 
leased his  execution.  But  the  agreement  of  the  13th  April  1812, 
as  placed  upon  the  docket,  is  an  acknowledgment  of  record  that  the 
judgment  was  unsatisfied  at  the  date  of  that  agreement,  and  there- 
fore amounts  to  a  revival  of  the  judgment.  In  a  scire  facias  post 
annum  et  diem,  if  the  defendant  cannot  show  payment,  of  the 
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debt,  or  something  equivalent  to  payment,  the  judgment  will  be 
revived  as  a  matter  of  course,  which  revival  is  nothing  more  in 
effect  than  proof  of  the  judgment  being  unpaid.  The  wire  facias 
calls  upon  the  party  to  show  cause  why  an  execution  shall  not  issue, 
and  on  failing  to  show  such  cause,  the  judgment  is  that  the  plaintiff 
shall  have  his  execution.  An  amicable  revival  of  a  judgment  is  an 
agreement  of  record  that  the  plaintiff  shall  have  his  execution — 
the  agreement  of  the  13th  April  1812,  is  an  agreement  of  record 
that  the  plaintiff  should  have  his  execution,  and  the  same  legal  con- 
sequences must  result  from  it  which  would  have  followed  if  it  had 
been  an  amicable  agreement  for  a  revival  of  the  judgment  in  the 
common  form.  If  therefore  we  look  at  the  intent  of  the  parties, 
and  the  objects  to  be  obtained  by  the  agreement,  or  to  the  sub- 
stance of  the  agreement  itself,  it  amounts  to  a  virtual  revival  of  the 
judgment. 

But  whether  it  be  considered  as  a  revival  in  technical  language 
or  not,  it  was  equivalent  to  the  issuing  of  a  scire  facias,  and  the 
limitation  of  five  years  would  commence  running  from  the  date  of 
this  agreement  if  our  first  position  be  not  sustained.  Surely  it 
would  be  as  efficacious  to  perceive  the  lien,  as  an  agreement  made 
at  the  date  of  the  judgment  for  a  stay  of  execution  until  that  time, 
would  have  been.  And  where  there  is  an  agreement  for  a  stay  of 
execution,  and  although  that  agreement  is  not  placed  upon  the  re- 
cord, the  year  and  day  does  not  commence  running  until  the  stay 
of  execution,  according  to  the  agreement,  lias  expired :  Dunlop  v. 
Speer,  3  Binn.  172  ;  Miller's  Administrators  v.  Milford,  2  S.  <Sc  R. 
36.  In  such  a  case  no  scire  facias  is  necessary  until  a  year  and  a 
day  after  the  stay  of  execution  has  expired,  because  no  presumption 
of  payment  has  arisen  from  the  lapse  of  time.  The  scire  facias 
therefore  is  predicated  upon  the  presumption  of  payment  having 
arisen,  but  any  fact  or  circumstance  which  goes  to  show  that  such 
presumption  has  not  arisen,  will  supersede  the  necessity  of  a  scire 
facias  :  3  Binn.  172  ;  2  S.  cS:  R.  36  ;  8  Id.  377.  So  where  there 
is  a  cesset  ezecutio,  the  limitation  of  five  years  does  not  commence 
running  until  the  stay  has  expired,  and  this,  too,  is  on  the  principle 
that  no  presumption  of  payment  can  arise  until  after  the  expiration 
of  the  stay. 

From  these  authorities  it  seems  conclusive  that  the  year  and  day, 
and  the  limitation  of  five  years  never  commenced  running  until 
after  the  presumption  of  payment  can  arise ;  and  whenever  pre- 
sumption is  rebutted  the  limitation  can  never  be  carried  further 
back  than  the  day  on  which  such  presumption  is  rebutted.  Here 
the  presumption  is  completely  rebutted  on  the  13th  April  1812,  at 
a  time,  too,  when  the  lien  of  the  judgment  was  clearly  good,  and 
five  years  did  not  elapse  between  that  time  and  the  20th  November 
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1816,  on  which  day  the  judgment  was  revived  in  the  second  scire 
facias  suit,  and  there  is  no  pretence  that  it  lost  its  lien  after  that 
date. 

Chambers,  on  the  same  side. 

The  Act  of  1798  with  respect  to  the  lien  of  judgments  has  re- 
ceived a  liberal  construction. 

Whether  such  a  construction  ought  to  have  been  given  is  not  now 
a  question — it  has  been  given  in  a  variety  of  cases,  and  has  fur- 
nished a  rule  to  parties,  counsel  and  courts. 

As  to  new  cases,  the  Act  of  1827  furnishes  the  rule  for  their 
government. 

We  ask  the  court  to  apply  to  an  old  case  the  rule  furnished  at 
the  time  by  the  decisions  of  our  highest  judicial  tribunal. 

The  object  and  intent  of  the  act  was  made  known  by  some  act 
of  notoriety,  on  the  record,  that  the  money  was  due. 

When  the  law  would  raise  no  presumption  in  favor  of  debtors, 
there  is  no  reason  to  suppose  the  existence  of  the  judgment  as  an 
encumbrance,  would  be  a  surprise  on  a  purchaser  :  Pennock  v.  Hart, 
8  S.  &  R.  378. 

An  execution  levied  with  scire  facias. 

A  scire  facias  issued  within  five  years,  and  returned  tarde  venit, 
and  after  the  expiration  of  five  years  an  alias  issued,  on  which 
judgment  was  reversed,  held  good,  and  lien  maintained:  8  S.  &  R. 
378. 

A  stay  of  execution  placed  on  record  has  been  adjudged  to  dis- 
pense with  a  scire  facias  :  8  S.  &  R.  377. 

The  agreement  of  the  counsel,  is  to  be  taken  as  a.  revival  dispens- 
ing with  the  formal  revival  by  scire  facias. 

Form  is  now  as  much  disregarded  in  our  judicial  proceedings,  as 
in  deeds  and  other  writings,  when  the  intention  of  the  parties  is  to 
be  effectuated. 

But  if  not  considered  as  a  revival,  it  was  an  agreement  of  the 
parties  on  the  record,  by  which  the  existence  of  the  debt  was  made 
known  with  notoriety. 

That  notoriety  was  greater  than  what  would  have  been  afforded 
by  an  execution  issued  and  levied — by  a  stay  of  execution,  or  by  a 
scire  facias  unexecuted. 

As  respecting  notoriety  it  had  all  ttie  effect  of  a  revival,  and  for 
the  preservation  of  the  lien  it  ought  to  have  the  same  effect. 

In  a  recent  case  decided  at  the  last  term  at  Pittsburgh,  an  agree- 
ment to  revive  the  judgment  entered  on  the  original  judgment,  but 
not  brought  forward  and  docketed  afresh,  was  held  to  be  sufficient 
to  preserve  the  lien  of  the  judgment,  which  he  contended  was  anal- 
ogous to  the  case  at  bar. 
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McCulloch,  in  reply. 

This  case  is  not  within  any  of  the  cases  decided,  and  the  act 
should  not  be  destroyed  by  the  reasoning  of  judges,  which  by 
ingenuity  may  be  applied  to  new  cases. 

It  was  the  intention  of  the  legislature  that  the  judgment  should 
be  brought  forward,  to  avoid  the  evil  of  being  obliged  to  look  back 
through  an  almost  indefinite  period  for  liens;  to  guard  against 
which,  in  the  Act  of  1827,  a  judgment  docket  is  required  to  be 
kept. 

The  agreement  of  the  defendant's  attorney  has  no  other  effect 
than  to  dispense  with  a  revival  of  the  judgment  under  the  Statute 
of  Westminster,  and  to  authorize  an  execution,  although  the  year 
and  day  had  elapsed. 

And  in  fact  without  such  agreement  the  execution  would  have 
been  good,  if  the  defendant  did  not  choose  to  object  to  it.  This 
is  personal  to  the  defendant.  But  the  agreement  does  not  dispense 
with  the  necessity  of  conformity  to  the  Act  of  1798,  which  is  for 
the  benefit  of  strangers  to  the  judgment. 

PER  CURIAM. — There  is  nothing  in  the  agreement  like  the  re- 
vival of  the  judgment,  much  less  an  assent  to  confess  a  new  judg- 
ment that  the  lien  be  revived  for  five  years.  On  the  contrary  the 
agreement  was  to  suffer  execution  to  go  without  a  revival.  The 
meaning  is  plain  that  the  plaintiff'  should  proceed  without  the 
trouble  and  expense  of  a  scire  facias,  and  this  was  the  whole  object 
in  view.  As  to  an  extension  of  a  lien  from  the  admission  that  the 
judgment  was  unsatisfied,  we  are  not  prepared  to  carry  the  prin- 
ciple of  Wain  v.  Sherman,  beyond  the  circumstances  of  that  case, 
which  are  altogether  unlike  the  present.  The  court  therefore  erred 
in  determining  Cromwell's  judgment  to  be  a  lien. 

Judgment  reversed,  and  judgment  rendered  for  the  plaintiff. 

Referred  to,  3  P.  &  W.  202. 
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Keefhaver  against  The  Commonwealth. 


IN    ERROR. 


When  upon  an  indictment,  the  jury,  under  the  Act  of  Assembly,  acquit 
the  defendant,  and  determine  that  he  shall  pay  the  costs  of  prosecution,  the 
court  cannot  decree  the  forfeiture  of  the  recognisance  of  the  defendant  (being 
present),  and  his  bail  to  compel  the  payment  of  the  costs,  nor  upon  such 
decree,  can  the  recognisance  be  forfeited  at  a  term  subsequent  to  that  to  which 
it  bound  the  defendant  to  appear,  when  the  defendant  did  not  appear. 

Recognisances  being  for  an  appearance  at  the  next,  and  not  at  every 
succeeding  sessions,  are  to  be  discharged  at  the  end  of  the  term  by  commit- 
ting the  prisoners,  delivering  them  on  new  bail,  or  setting  them  at  large. 

Although  the  Act  of  Assembly  is  silent  as  to  any  power  to  commit  in  such 
case,  a  sentence  and  commitment  are  the  natural  and  necessary  consequences 
of  the  verdict  of  the  jury,  and  the  power  to  commit  is  an  incident  of  the 
power  to  sentence,  and  the  court  may  commit,  although  the  defendant  is  a 
female. 

Ox  a  certiorari  to  the  Court  of  Quarter  Sessions  of  Adams 
county,  the  case  was  this:  At  November  sessions  1828,  Elizabeth 
Keefhaver  became  bound  with  Peter  Keefhaver  as  her  surety,  in 
the  penalty  of  §500,  upon  condition  that  she  should  appear  at  the 
next  sessions  to  answer,  &c.,  and  "not  depart  the  court  without 
leave,"  &c.  She  appeared  at  the  next  sessions,  January  1829,  and 
upon  trial  was  acquitted  by  the  jury,  who  under  the  Act  of  8th 
December  1804,  Purd.  Dig.,  tit.  Indictment,  357,  determined  by 
their  verdict  that  she  should  pay  the  costs  of  prosecution,  whereupon 
the  court  decreed  that  "  she  should  pay  the  costs  acconiing  to  the 
determination  of  the  jury,  and  that  she  be  not  discharged  from  her 
recognisance  until  the  same  be  paid,  or  she  have  leave  to  depart," 
&c.  At  April  sessions  following,  the  costs  not  having  been  paid, 
the  court  directed  her  recognisance  and  that  of  her  surety  to  be  for- 
feited, and  "she  not  appearing,  the  recognisance  was  forfeited." 

Stevens,  for  the  plaintiff  in  error,  contended  that  the  defendant 
had  complied  with  the  terms  of  her  recognisance,  by  appearing  at 
the  next  sessions  to  answer,  and  that  the  recognisance  could  not  be 
forfeited  at  a  subsequent  session  at  which  she  was  not  bound  to 
appear. 

Penrose,  for  the  defendant  in  error. 

By  the  provisions  of  the  Act  of  the  8th  December  1804,  in  all 
cases  of  acquittals  by  the  petit  jury  on  indictment  for  offences, 
cases  of  felony  only  exceptcd,  the  jury  shall  determine  by  their 
verdict  whether  the  county,  or  the  prosecutor,  or  the  defendant 
shall  pay  the  costs  of  prosecution.  By  the  second  section  of  this 
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act,  it  is  enacted  that  where  the  jury  determine  that  the  prosecutor 
shall  pay  the  costs,  the  court  shall,  forthwith,  pass  sentence  to  that 
efiect,  and  order  him  to  be  committed  to  the  jail  of  the  county 
until  the  costs  are  paid,  &c. 

This  Act  of  Assembly  being  in  derogation  of  the  common  law 
and  a  penal  statute,  must  be  construed  strictly  ;  in  regard,  there- 
fore, to  the  case  of  a  defendant  who  is  acquitted,  and  directed  to 
pay  the  costs,  the  court  have  no  power  to  sentence  to  imprison- 
ment when  the  defendant  is  out  on  bail.  This  construction  is  for- 
tified by  a  reference  to  the  second  section,  in  which  the  case  of  the 
prosecutor,  who  is  made  to  pay  the  costs,  is  provided  for,  and 
power  is  expressly  given  to  the  court  to  sentence  the  prosecutor 
to  imprisonment.  JUxpressio  unius  exclusio  est  alterius.  If  the 
legislature  had  intended  to  confer  the  same  power  in  the.  case  of 
the  defendant,  it  would  have  been  conferred  in  express  terms. 
What  then  is  to  be  done  in  this  case  ?  It  cannot  be  endured  that 
there  should  be  no  mode  in  which  the  determination  of  the  jury 
should  be  carried  into  effect.  He  contended  that  where  the  defend- 
ant is  in  custody,  the  court  would  refuse  to  discharge  him  until  the 
costs  were  paid :  Irwin  v.  The  Commissioners  of  Northumberland 
County,  1  S.  &  R.  509 ;  and  in  case  the  defendant  is  out  on  bail, 
the  court,  in  the  exercise  of  analogous  power,  should,  as  they  had 
done  here,  decree  the  payment  of  the  costs,  and  that  the  defendant 
should  not  have  leave  to  depart  until  they  were  paid,  &c. 

This  view  of  the  Act  of  Assembly  derives  strength  from  a  refer- 
ence to  the  Act  of  the  28th  March  1805 :  Purd.  Dig.,  tit.  Indict- 
ment 358.  By  the  Act  of  1804  there  is  no  provision  where  the 
defendant  is  acquitted,  and  it  is  determined  by  the  jury  that  he 
shall  pay  the  costs,  giving  power  to  the  court  to  make  any  decree 
as  to  the  finding  of  the  jury,  but  the  Act  of  1805,  which  is 
entitled,  "an  act  explanatory"  of  the  Act  of  1804,  provides  that 
"  the  proceedings  and  adjudications  had  by  a  court  of  justice 
agreeably  to  the  provisions  of  the  said  act  shall  be  lawful  and 
valid."  Here  the  power  is  expressly  given  not  to  sentence  to 
imprisonment,  but  to  make  "a  decree,"  "an  adjudication,"  to 
compel  the  payment  of  the  costs. 

In  case  the  defendant  is  in  prison,  the  decree  prevents  his  dis- 
charge until  the  costs  are  paid,  and  where  he  is  out  on  bail,  he  is 
in  contemplation  of  law  in  the  custody  of  his  bail,  and  the  decree 
prevents  his  discharge  in  that  case  also.  The  bail  can  at  once 
relieve  himself  from  all  responsibility  by  a  surrender  of  the  de- 
fendant. 

Nor  is  this  inconsistent  with  the  condition  of  the  recognisance. 
It  is  true  that  one  of  those  conditions  is  that  the  defendant  should 
appear,  but  this  is  not  the  only  condition.  The  defendant  is  not 
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"to  depart  without  leave,"  &c.,  which  as  the  recognisance  is 
entered  into  with  a  knowledge  of,  and  a  view  to  the  existing  laws 
of  the  land  may  be  well  considered  as  embracing  an  "adjudica- 
tion" provided  by  the  Act  of  1805,  such  as  was  made  in  this  case. 

The  recognisance  was  in  fact  forfeited  at  January  sessions,  at 
which  the  defendant  was  expressly  bound  to  appear,  although  it 
was  not  formally  called  until  the  sessions  following;  for  it  was 
forfeited  by  the  departure  of  the  defendant  without  the  leave  of  the 
court,  &c. 

The  court  below  were  asked  in  this  case  to  sentence  the  defend- 
ant to  imprisonment,  but  was  embarrassed,  as  she  is  a  female,  by 
the  Act  of  8th  February  1809,  which  prohibits  the  imprisonment 
of  a  female  for  debt. 

Stevens,  in  reply,  argued  that  the  bail  has  no  power  over  the 
body  of  the  principal  which  the  court  have  not.  The  power  of  the 
bail  is  derived  from  the  power  of  the  court,  and  must  be  exercised 
in  subordination  to  that  power ;  and  if  the  court  could  not  impri- 
son, the  bail  cannot. 

The  Act  of  1804  is  silent  as  to  the  mode  in  which  the  determi- 
nation of  the  jury  should  be  enforced  in  the  case  of  the  acquittal 
of  the  defendants ;  but  he  contended  that  the  court  have  the  right, 
in  case  of  the  appearance  of  the  defendant,  to  imprison,  as  a 
necessary  incident  of  their  jurisdiction  of  the  case,  and  the  Act 
of  1805  as  much  authorizes  a  commitment  of  the  defendant,  as 
an  order  or  decree  of  the  court  to  compel  the  payment  of  the 
costs. 

A  distinction  prevailed  as  to  the  bail  in  civil  and  criminal  cases, 
in  the  former,  appearance  was  not  an  appearance  in  person,  but 
an  appearance  on  record,  by  entering  bail  to  the  action,  but  in  the 
latter  the  appearance  is  a  personal  appearance.  This  distinction 
makes  a  great  difference,  for  in  the  former  the  bail  is  forfeited  by 
a  failure  to  perform  the  conditions  undertaken,  but  in  the  latter 
the  law  requires  that  the  recognisance  should  be  called  in  open 
court,  in  order  to  its  forfeiture ',  and  in  such  case  the  transaction 
is  ended  when  the  defendant  does  not  appear ;  for  the  bail  cannot, 
as  in  civil  cases,  enter  bail  of  record  in  lieu  of  an  appearance. 
In  criminal  cases  then  appearance  in  court  and  answering  when 
called  is  the  only  appearance,  and  is  all  which  the  condition  of 
the  recognisance  requires.  And  the  recognisance  is  not  forfeited 
by  remaining  in  court  until  the  bail  chose  to  inflict  that  punish- 
ment which  it  is  contended  the  court  could  not.  The  recognisance 
was  not  forfeited  at  the  term  to  which  it  bound  the  defendant  to 
appear,  for  it  was^  not  then  called.  At  that  court  it  became 
dead,  and  could  not  at  a  subsequent  term  be  revived  and  for- 
feited. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  forfeiture  of  the  recognisance  was  recorded 
under  a  supposition  that  the  condition  required  more  than  a  bare 
appearance.  In  civil  cases  the  condition  is  to  pay  the  costs  and 
condemnation  money  in  case  the  principal  do  not  render  himself  a 
prisoner;  but  in  criminal  cases  it  is  that  he  appear  and  answer,  and 
not  depart  without  license,  which  certainly  seems  to  look  to  nothing 
beyond  his  presence  in  court.  Even  where  this  is  doubtful,  the  form 
of  the  proclamation  by  which  he  is  required  to  "come  forth  and 
appear,"  and  the  bail  "to  bring  forth  the  body,"  shows  the  precise 
nature  and  extent  of  the  engagement.  The  forms  of  law  are  the  land- 
marks of  its  substance ;  and  many  of  these,  it  is  to  be  regretted, 
are  fast  disappearing  in  the  looseness  of  our  practice.  Here  the 
bail  was  substantially  subjected  to  the  punishmentot  the  prisoner ; 
matter  to  which  his  liability  did  not  extend.  In  England  it  is 
sometimes  the  practice  in  cases  of  felony  that  may  affect  life  or 
member,  to  take  the  recognisance  to  answer  body  for  body,  but  even 
there,  the  condition  renders  the  bail  liable,  not  to  the  punishment  of 
the  prisoner,  but  to  a  fine :  Hawk.  B.  2,  ch.  15,  §  83.  The  only 
difficulty  that  seems  to  have  been  made  in  any  case,  grew  out  of  a 
literal  adherence  to  the  words  which  import  that  the  prisoner  shall 
answer ;  and  hence  a  doubt  where  he  obstinately  stood  mute,  or 
asserted  his  privilege  as  a  clerk,  whether  the  bail  should  not  be 
amerced.  But  the  doubt  has  long  ceased ;  and  it  is  now  agreed 
that  if  the  bail,  who  are  the  prisoner's  jailers,  put  his  person  as 
effectually  within  the  power  of  the  court  as  if  he  had  been  in  the 
custody  of  the  proper  officer,  they  have  fulfilled  their  engagement: 
Id.  §  84.  There  is  no  instance  where  the  recognisance  is  a  security 
for  the  costs  of  prosecution  at  the  common  law  ;  and  but  a  few  where 
it  is  made  so  by  statute  :  Ilullock's  Law  of  Costs  528.  Here  the 
prisoner  had  been  in  attendance  all  along,  and  answered  when  called 
on  her  recognisance ;  and  in  addition  to  this,  the  forfeiture  was  de- 
clared after  the  recognisance  had  expired. 

It  is  said  the  recognisance  was  the  only  means  to  which  the  court 
could  have  recourse  to  enforce  the  verdict.  Had  it  not,  by  impli- 
cation, every  power  that  was  necessary  to  carry  the  delegated  power 
directly  into  execution  ?  Recognisances  being  for  an  appearance 
at  the  next,  and  not  at  every  succeeding  sessions,  are  to  be  dis- 
charged at  the  end  of  the  term,  by  committing  the  prisoners,  de- 
livering them  on  new  bail,  or  setting  them  at  large.  But  to  avoid 
the  trouble  of  renewing  the  security,  it  is  sometimes  the  practice 
when  the  bail  consent,  to  forfeit  the  recognisance  and  respite  it  till 
the  next  term,  and  this  answers  the  purpose  perfectly  well.  What 
then  was  the  condition  of  the  prisoner  here  ?  Being  in  court  and 
not  entitled  to  be  discharged,  she  was  in  default  of  payment  to  be 
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committed  in  execution.  The  doubt  arises  from  the  legislature 
having  thought  fit  to  provide  expressly  for  the  commitment  of  a 
prosecutor  ordered  to  pay  costs,  without  having  repeated  the  pro- 
vision as  it  respects  a  defendant.  But  we  must  bear  in  mind  that  a 
prosecutor  is  not  a  party  originally  implicated,  and  an  express  power 
to  commit  him  might  be  thought  necessary  to  quiet  doubts  as  to  the 
proper  manner  of  enforcing  the  verdict.  Such  is  not  the  case  of  a 
defendant.  He  has  indeed  been  acquitted,  but  not  so  as  entirely  to 
remove  every  imputation  of  guilt,  and  a  verdict  for  the  costs  of 
prosecution  has  been  substituted  for  a  full  conviction.  So  that  as  to 
him,  sentence  and  commitment  are  the  natural  and  necessary  conse- 
quences. In  either  case,  however,  a  power  to  commit  is  an  incident 
of  the  power  to  sentence,  and  a  special  grant  of  it  in  the  case  of  a 
prosecutor  was  probably  thrown  in  as  a  measure  of  extreme  caution  ; 
or  the  difference  may  have  been  entirely  accidental.  But  whatever 
may  have  been  the  remedy,  it  is  sufficient  that  to  render  the  bail 
liable  for  the  costs  of  prosecution,  was  neither  the  object  nor  the 
legal  effect  of  the  recognisance. 

HUSTON,  J.,  dissented. 

Order  of  the  Sessions  reversed. 
Explained,  12  Smith  60,  referred  to,  Id.  61. 
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Houk  against  Foley,  for  the  use  of  Gaullagher. 

IN    ERROR. 

The  words  *'  without  defalcation,"  in  a  single  bill  or  note  undor  seal,  do 
not  preclude  the  obligor  from  making  a  defence  to  a  suit  brought  by  the  as- 
signee for  valuable  consideration. 

Every  bond  or  note  under  seal  is  liable  to  investigation  as  to  its  truth 
and  fairness  in  the  hands  of  the  assignee  or  endorsee — the  single  exception 
is  where  the  assignee  calls  on  the  obligor  who  tells  him  there  is  no  defence, 
or  where  the  obligor  induces  the  assignee  to  take  it. 

AN  action  was  instituted  in  the  Common  Pleas  of  Cumberland 
county,  by  James  G.  Foley,  for  the  use  of  George  Gaullagher, 
against  Adam  Houk,  on  the  following  note,  under  seal,  viz. : 

"  Carlisle,  23d  August  1826. 

"  Three  months  after  date,  I  promise  to  pay  to  James  G.  Foley 
or  order,  two  hundred  dollars,  lawful  money  of  the  United  States, 
without  any  defalcation,  being  for  value  received,  as  witness  my 
hand  and  seal.  ADAM  HOUK,  [SEAL.]" 

Present,  W.  B.  IRVINE. 

On  which  there  was  an  endorsement  in  blank,  "James  G. 
Foley." 

On  the  trial  of  the  cause,  evidence  was  given  by  the  defendant 
to  show  a  partial  failure  of  the  consideration  for  which  this  note 
was  given ;  and  it  was  contended  that  any  defence  that  would 
be  available  against  James  G.  Foley,  would  be  good  against  his 
assignee. 

The  jury  returned  a  special  verdict,  as  follows  : 

"  We  find  the  fact  that  the  consideration  of  the  note  has  in  part 
failed,  so  as  to  reduce  the  sum  really  due  to  the  plaintiff  to  §100. 06^; 
that  the  said  note  was  endorsed  in  blank  by  James  G.  Foley,  and 
suit  thereon  was  brought  and  prosecuted  for  the  use  of  George  Gaul- 
lagher. But  being  uninformed  whether  the  said  endorsement  and 
the  institution  and  prosecution  of  the  suit  in  the  form  aforesaid  de- 
feats the  right  of  the  defendant  to  make  any  defence  to  the  note 
arising  from  its  failure  of  consideration,  our  finding  is :  that  if  the 
defence  can  be  legally  made  in  manner  aforesaid,  then  judgment  to 
be  entered  for  the  plaintiff  for  $100.0tjJ,  with  six  cents  costs;  but 
if  such  defence  cannot  be  made  in  law  to  any  part  of  the  considera- 
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tion,  then  judgment  to  be  entered  for  the  plaintiff  for  the  whole 
amount  of  the  note,  with  interest." 

The  court  below  gave  judgment  for  $239  and  costs. 

Alexander,  for  the  plaintiff  in  error. 

By  the  Act  of  1797,  section  1,  all  notes  in  writing,  commonly 
called  promissory  notes,  when  drawn  "without  defalcation,"  are 
discharged  from  defalcation  or  set-off  in  the  hands  of  an  endorsee ; 
but  where  a  bond  or  specialty  is  assigned,  the  Act  of  1715,  sec.  8, 
requires  the  assignment  to  be  under  hand  and  seal,  before  two  or 
more  credrble  witnesses,  and  then  the  3d  section  of  the  same  act 
distinctly  recognises  that  no  more  is  to  be  recovered  than  at  the 
time  of  such  assignment  could  have  been  recovered  by  the  person 
to  whom  the  same  was  made  payable.  This  is  the  case  where  there 
is  a  legal  assignment ;  here  the  transfer  is  a  mere  blank  endorse- 
ment. There  is  no  rule  of  law  to  prevent  the  obligor  of  a  bond  or  * 
specialty  from  making  a  defence  against  the  assignee,  unless  where 
he  has  been  called  on  previously  to  the  assignment,  and  has  stated 
that  he  will  pay  the  amount  of  such  bond  or  specialty ;  but  the 
assignee  takes  it  subject  to  all  equities.  This  was  settled  in  Elliott 
v.  Stanard,  1  P.  &  W.  24.  That  the  assignee  of  a  bond  takes  it  at 
his  own  peril,  so  as  to  let  in  every  defence  that  the  obligor  had 
against  the  obligee  at  the  time  of  the  assignment,  is  also  decided  in 
Wheeler  v.  Hughes,  1  Dall.  23 ;  Inglis  r.  Inglis's  Executors,  2  Id. 
49  ;  Rundle  v.  Ettwcin,  2  Yeates  23  ;  Solomon  v.  Kimmel,  5  Binn. 
232 ;  Bury  v.  Hartman,  4  S.  &  R.  177. 

The  difference  between  negotiable  papers  and  papers  not  negoti- 
able is  laid  down  in  Wheeler  v.  Hughes ;  and  it  will  be  observed 
that  all  the  rules  that  go  to  exclude  a  defence  from  being  set  up 
against  an  assignee,  apply  alone  to  negotiable  paper ;  this  is  not 
such :  Gochenauer  v.  Cooper,  8  S.  &  R.  203 ;  Chitty  on  Bills  108, 
chap.  4. 

In  Warren  v.  Lynch,  5  Johns.  238,  the  question  was  whether  a 
note  were  sealed  or  not ;  if  sealed,  the  defence  was  good ;  if  not, 
the  plaintiff  could  recover.  There  are  rules  existing  for  the  benefit 
of  trade  that  are  solely  applicable  to  mercantile  transactions  ;  there- 
fore, when  one  partner  executed  a  warrant  of  attorney  for  both,  it 
was  held  to  be  bad,  because  it  was  not  required  by  trade ;  nor  is  a 
seal  in  the  course  of  trade :  Gerard  v.  Basse,  1  l3all.  121. 

Graullagher,  for  defendant  in  error. 

The  cases  cited  by  the  plaintiff  in  error  show  nothing  more 
than  that  the  assignee  of  a  mere  specialty  takes  it  subject  to  all 
the  equity  between  the  original  party.  But  here  the  special 
words  in  the  body  of  the  note  give  it  the  character  of  commercial 
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paper,  and  are  equivalent  to  an  express  agreement  to  that  effect. 
A  commercial  character  may  be  communicated  by  agreement  of 
the  parties  to  it,  notwithstanding  the  general  law.  In  Lewis  v. 
Reoder,  9  S.  &  R.  196,  this  doctrine  is  expressly  recognised ;  it  is 
there  said  it  would  be  extraordinary  indeed  if  there  were  any  Act 
of  Assembly  forbidding  the  maker  of  a  promissory  note  to  agree 
that  he  will  pay  it  without  defalcation.  Such  an  agreement  makes 
a  note  more  valuable,  because  of  more  easy  circulation,  arid  no 
man  has  a  right  to  complain  of  hardship  who  is  compelled  to  do  no 
more  than  he  has  engaged  to  do.  Had  Gaullagher  called  on  Houk, 
and  been  informed  by  him  that  he  had  no  defence,  Houk,  as  has 
been  admitted,  would  have  been  concluded  from  setting  up  one. 
But  there  was  no  necessity  for  calling  on  Houk  when  Gaullagher 
had  his  written  agreement  to  the  same  purport,  which  placed  him 
on  as  good  a  footing  as  if  Ilouk  had  told  him  in  person  that  he 
h*ad  no  defence.  The  time  of  the  agreement  is  not  material,  for 
the  party  is  benefited  by  it ;  it  gives  to  his  paper  a  circulation  and 
value  which  it  would  not  otherwise  have. 

In  Carnes  v.  Field,  2  Yeates  543,  the  obligor  who  had  bought 
lands  which  proved  to  be  of  no  value  was  bound,  because  he  agreed 
when  the  assignee  took  the  bond  that  he  had  no  defence. 

The  words  "without  defalcation"  prevent  an  inquiry  into  the 
original  consideration  of  the  note  ;  which  was  the  point  decided  in 
Lewis  v.  Reeder ;  moreover,  it  would  be  a  fraud  in  Ilouk  after 
such  agreement  to  make  a  defalcation  against  an  innocent  assignee 
for  full  consideration. 

Carothers,  on  the  same  side. 

The  agreement  "without  defalcation  "  must  have  some  meaning. 
It  is  these  words  which  give  to  commercial  paper  its  character — 
they  import  that  the  party  shall  not  make  a  defence  going  to  the 
consideration.  In  the  case  of  Lewis  v.  Reeder,  9  S.  &  R.  196, 
such  was  the  effect  given  to  them  by  the  decision  of  the  court.  The 
Act  of  Assembly  has  a  reference  to  commercial  notes  transferable 
at  bank  in  the  city  of  Philadelphia,  but  this  act  does  not  preclude 
parties  from  making  an  agreement  not  to  defalk,  and  this  is  the  view 
taken  by  the  court  in  the  case  just  cited.  The  right  to  make  such 
agreement  is  important  in  many  ways ;  it  is  the  only  mode  a  bond 
or  note  can  be  made  available  to  raise  funds.  It  is  no  answer  to  say 
that  if  such  an  agreement  is  allowed  the  unwary  might  be  im- 
posed on,  for  the  same  argument  would  apply  to  all  cases.  The 
question  is,  upom  whom  is  the  loss  to  full  ?  It  ought  to  fall  on 
Houk,  for  he  agreed  to  bear  it  by  the  very  terms  of  the  note. 

Alexander,  in  reply. 
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Wlien  a  circumstance  of  suspicion  exists,  the  effect  of  the  words 
"without  defalcation  "  is  avoided.  They  do  not  amount  to  a  con- 
tract that  the  defendant  will  in  any  event  pay  the  bond  he  gave ; 
if  so,  he  would  be  estopped  from  making  defence  against  the 
obligor  himself.  They  are  words  that  are  used  by  the  great  body 
of  our  yeomanry  without  attaching  any  definite  meaning  to  them. 

In  Lewis  v.  Reeder,  the  case  relied  on  by  the  defendant  in 
error,  the  principles  alleged  to  have  been  decided  there  are  used 
arguendo  by  the  Chief  Justice ;  there,  too,  it  was  the  case  of  a 
promissory  note,  this  is  that  of  a  single  bill.  Even  in  case  of  a 
promissory  note,  if  taken  after  it  is  due,  or  if  the  party  have 
applied  for  the  benefit  of  the  insolvent  laws,  or  if  the  note  is  out 
of  the  usual  course  of  business,  there  these  principles  do  not 
apply:  Lighty  v.  Brenner,  14  S.  &  R.  133.  Now  the  note  in 
question,  being  a  note  under  seal,  is  not  in  the  usual  course  of 
business. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — There  has  been  a  struggle  within  the  last  twenty 
years  to  alter  the  law  of  this  state  in  an  important  particular. 
I  allude  now  to  the  law  prescribed  by  the  Act  of  Assembly  re- 
specting the  assignees  of  bonds  and  notes.  The  decisions  of  this 
court  for  the  last  seven  or  eight  years  might  seem  to  render  any 
further  opinion  unnecessary,  but  as  the  same  thing  is  brought 
before  us  in  what  is  called  a  new  shape,  we  will  consider  it.  The 
case  of  Lewis  v.  Reeder,  9  S.  &.  R.  193,  it  is  said,  gave  rise  to 
the  present  decision  (or  rather  a  dictum  in  it),  and  the  same  has 
been  urged  here ;  that  case  arose  on  a  promissory — this  on  a 
single  bill  or  note  sealed.  The  opinion  of  the  late  Chief  Justice 
that  if  McCullough  v.  Huston  had  been  decided  ten  years  later, 
the  decision  would  have  been  different,  when  coupled  with  the 
declaration  that  it  is  not  now  to  be  disturbed,  seems  but  a  slight 
ground  for  taking  up  the  matter  at  the  present  day  and  carry- 
ing it  beyond  what  the  law  or  usage  of  any  part  of  the  world 
ever  sanctioned — for  I  know  of  no  law  in  which  or  by  which 
a  bond  or  single  bill  has  the  same  qualities  as  to  negotiability 
as  bills  or  notes  have.  I  have  before  said  that  in  the  nation 
most  mercantile — in  England — it  has  not  been  even  attempted 
to  give  to  bonds  and  single  bills  the  qualities  of  negotiable  paper. 
It  is  not  necessary  here — our  legislature  has  provided  certain  modes 
by  which  a  man  who  owes  a  debt  may  give  an  evidence  of  that  debt, 
which  shall  have  all  the  negotiable  qualities  of  a  bill  of  exchange. 
If  that  form  is  not  adopted,  the  evidence  of  debt  cannot  have  those 
qualities  by  the  express  law  of  the  land.  If  the  courts  had  the 
power  of  altering  this,  there  is  a  great  objection  to  it.  If  the 
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legislature  make  a  change  it  affects  all  evidences  of  debt  drawn 
after  the  passage  of  the  law.  If  the  court  make  it,  it  retrospects 
and  affects  all  those  already  in  existence. 

Perhaps  one  out  of  a  million  and  a  half  of  inhabitants  of  Penn- 
sylvania, two  hundred  thousand  (and  this  is  a  large  allowance)  may 
have  drawn  a  paper  in  the  mercantile  form,  and  with  the  intention 
that  it  would  or  might  be  endorsed,  and  be  collectable  without  re- 
gard to  the  state  of  accounts  between  the  original  payor  and  payee. 
The  residue  of  the  people  never  drew  or  saw  such  a  paper — these 
last  know  from  their  youth  that  a  note  or  bond  is  only  evidence 
of  a  debt,  of  its  amount  and  the  time  of  payment — and  they 
also  know  that  before  the  day  of  payment,  or  rather  before  actual 
payment,  a  defence  from  fraud  or  want  of  consideration,  can  be 
made  to  the  debt  secured  by  bond  or  note,  precisely  as  it  can  to  a 
debt  proved  by  parol,  and  further,  that  if  there  has  been  fraud  or 
imposition,  the  matter  is  as  open  to  inquiry  as  if  sued  by  the  orig- 
inal obligee. 

Our  law  has  then  distinctly  settled  that  a  promissory  note  drawn 
at  a  certain  place,  and  in  a  certain  manner,  or  drawn  at  any  place 
with  a  view  to  be  used  as  negotiable  paper,  and  put  into  a  bank, 
shall  have  the  effect  intended  by  the  parties.  It  is  also  settled  that 
specialties  or  evidences  under  seal  have  in  case  of  the  obligor's 
dying  insolvent,  perference  before  promissory  notes.  The  two 
are  in  other  respects  essentially  different,  and  we  cannot,  and  for 
myself,  I  would  not  if  I  could,  abolish  the  distinction. 

I  have  said  mercantile  policy  does  not  require  that  bonds  and 
notes  endorsed  should  have  the  qualities  of  mercantile  paper.  There 
are  reasons  why  the  law  as  to  bonds  and  notes  not  mercantile  should 
continue  as  heretofore.  If  every  one  who  has  imposed  on  another 
in  a  contract,  and  got  a  note  under  seal  could  obtain  the  effect  of 
his  fraud  or  villany  by  assigning  his  note,  it  would  neither  pro- 
mote the  character  of  our  judicial  system,  nor  the  morality  of  our 
citizens. 

The  case  in  13  S.  &  R.  317,  was  an  attempt  to  turn  a  note  ex- 
actly like  this  into  a  mercantile  note,  by  a  blank  endorsement — 
and  to  follow  that  up  by  holding  the  endorsee  liable  as  on  a  bill  of 
exchange — but  it  did  not  succeed.  The  assignor  of  a  bond  en- 
dorsed or  not  endorsed,  has  not  yet  been  held  liable  directly  in  a 
suit  on  the  assignment ;  but  on  mercantile  paper,  the  endorser, 
Avhere  diligence  has  been  used,  is  always  liable  on  the  endorsement. 
If  the  obligor  can  be  made  liable  at  all  events  to  an  assignee,  it 
must  follow  that  the  other  incident  of  mercantile  paper  goes  along, 
and  the  assignor  must  be  liable  directly  on  his  assignment. 

The  argument  that  the  party  may  sign  a  note  without  defalcation, 
and  thus  preclude  himself  from  a  defence,  presumes  too  much,  and 
not  enough : 
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First,  if  it  avails  at  all,  it  will  in  its  terms  preclude  a  defence  to 
a  suit  by  the  obligee,  as  much  as  by  the  assignee. 

Next,  if  it  avails,  then  a  bill  to  pay  $100  in  ten  days,  and  in  case 
of  failure  to  pay  $200,  would  enable  the  holder  to  recover  $200  on 
the  eleventh  day — and  a  mortgage  might  be  drawn  not  redeemable 
after  a  certain  day,  though  the  transaction  was  for  a  loan  of  money 
and  security  for  it  at  first.  Now  none  of  these  will  be  pretended, 
no  device  or  ingenuity  of  man  has  been  able  to  give  such  form  to 
any  instrument  for  securing  money,  as  that  some  court  has  not  ex- 
isted or  grown  up  which  would  relieve  from  fraud,  oppression  and 
extortion.  Chancery  power  began  and  grew  on  this,  it  was  the 
rock  on  which  its  present  enormous  power  was  built, — I  omit  gam- 
ing and  usury,  £c.,  all  of  which  might  be  protected  on  this  plan  ; — 
but  the  argument  does  not  prove  enough.  Defalcation  is  setting 
off  another  account  or  another  contract — perhaps  total  want  of  con- 
sideration founded  on  fraud,  imposition  and  falsehood,  is  not  defal- 
cation ;  though  being  relieved  in  the  same  way  they  are  blended. 
Mercantile  transactions  require  honesty — are  based  on  good  faith 
— they  never  can  be  promoted  by  giving  sanction  and  validity  to 
what  is  not  fair,  what  is  founded  on  deception. 

Our  law,  however,  has  provided  different  securities  for  debt,  and 
has  given  different  qualities,  advantages  and  disadvantages  to  each  : 
the  criterion  necessary  to  be  mentioned  in  this  case  is,  that  the 
paper  is  a  bond,  it  has  a  seal,  and  every  paper  so  drawn  is  liable  to 
investigation  as  to  its  truth  and  fairness  in  the  hands  of  the  assignee 
or  endorsee ;  it  depends  on  the  seal  and  the  Act  of  Assembly,  and  the 
single  exception  is  where  before  taking  the  paper  the  assignee  calls 
on  the  obligor  and  he  tells  him  there  is  no  defence ;  or  where  the 
obligor  induces  the  assignee  to  take  it. 

Judgment  of  the  court  below  reversed,  and  judgment  entered 
for  plaintiff  for  $100.06±. 

Referred  to,  4  H.  292. 
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Crist  and  Haldeman  against  Garner  et  al. 

IN   ERROR. 

C.  built  for  B.  a  house,  in  the  summer  of  1813,  and  afterwards,  on  the  9th 
October  1813,  they  entered  into  articles  of  agreement  by  which  B.  covenanted 
to  convey  to  C.  the  land  on  which  the  house  had  been  built  for  3000/., 
2000/.  to  be  paid  about  the  middle  of  May  then  next,  and  100J.  on  the  20th 
May  in  every  year,  until  the  whole  purchase-money  should  be  paid.  B.  died 
in  the  spring  of  1814,  not  having  executed  a  deed,  but,  by  his  will,  he  di- 
rected the  contract  to  be  carried  into  execution  by  his  executors.  G.  and  W., 
his  widow,  the  executors  of  his  will,  on  the  7th  of  June  1814,  executed  a 
deed  to  C.,  and  signed  a  receipt  thereon  for  the  consideration  of  3000/.,  and 
took  from  C.  and  M.  a  bond  for  18121.,  payable  on  the  20th  June  1814,  which 
was  subsequently  paid,  and  ten  bonds,  for  100Z.  each,  payable  according  to 
the  contract.  It  did  not  appear  how  the  difference  between  1812?.  and  2000?., 
the  hand-money,  had  been  paid.  When  the  first  bond  became  due  in  1815, 
G.,  the  executor,  presented  it  for  payment.  C.  then  claimed  to  set  off  his  ac- 
count for  building  the  house,  and  (Jr.  told  him  to  prove  it,  and  postpone  the 
set-off  till  the  next  bond  should  become  due.  In  1817  G.  sent  two  bonds 
due  in  1816  and  1817,  by  E.  to  C.  ;  C.  then  claimed  his  set-off;  E.  took  the 
account,  and  put  a  receipt  on  the  bond  of  1817  for  the  money  paid,  and  this 
account  "which,  if  accepted  by  G.  and  W.,  will  be  in  full."  Suit  was 
brought  by  the  executors  on  the  bond  of  1817,  rejecting  the  set-off,  to  August 
term  1818  ;  in  this  suit  C.  claimed  his  set-off.  This  suit  in  1823  was  reached 
for  trial,  when  the  attorney  of  the  defendants  not  being  ready  to  meet  the 
demand,  confessed  judgment;  at  the  time,  or  immediately  after  judgment  was 
confessed,  P.,  the  attorney  of  the  executors,  said  there  was  another  bond 
which  would  fall  due  in  1824,  and  if  C.  had  a  just  account,  he  would  have 
an  opportunity  of  making  his  defence  on  the  other  bond.  P.  had  not  the 
bond  of  1824  then  in  his  possession,  but  he,  as  attorney  of  the  executors, 
brought  suit  upon  it  to  August  term  1824.  Held,  in  that  suit,  that  the  ac- 
count of  C.,  which  was  claimed  as  a  set-off,  was  barred  by  the  Statute  of 
Limitations. 

The  desire  of  one  of  the  plaintiffs,  in  1815,  that  the  set-off  should  be  post- 
poned till  the  next  bond  became  due  in  1816,  would  at  the  utmost,  suspend 
the  statute,  if  at  all,  only  for  a  year. 

E.,  the  plaintiff's  agent,  having  no  authority  to  allow  the  set-off,  made  no 
promise  which  they  were  bound  to  disavow,  and  his  act  was  therefore  with- 
out consequences. 

A  legal  presumption  arose  in  the  absence  of  proof  of  how  the  difference  be- 
tween the  amount  of  the  judgment-bond  for  1812/.  and  2000/.,  the  amount  of  the 
hand-money,  had  been  paid,  that  the  set-off  of  C.  had  been  settled  in  the  pay- 
ment of  that  sum. 

ERROR  to  the  Court  of  Common  Pleas  of  Cumberland  county. 

In  that  court  it  was  an  action  of  debt,  brought  to  August  term 
1824,  by  the  defendants  in  error  against  the  plaintiffs  in  error,  on 
a  bond,  dated  7th  June  1814,  given  by  the  latter  to  the  former, 
naming  them  executors  of  Henry  Brindle,  conditioned  to  pay  1007. 
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on  the  20th  May  1824.  The  defendants  pleaded  payment,  with 
leave,  and  set-off,  to  which  the  plaintiffs  replied  non  solvit,  and  that 
the  set-off  was  barred  by  the  Statute  of  Limitations,  on  which  issue 
was  joined.  The  defendants  claimed  a  set-off  amounting  to  the 
sum  of  8101,  of  an  account  which  Crist,  one  of  them,  had  against 
Brindle,  the  testator,  for  building  on  his  land  in  the  summer  of 
1813,  a  small  house  or  office. 

It  was  proved  that  Crist  built  the  office  for  Brindle,  and  that 
afterwards,  on  the  9th  October  1813,  they  entered  into  articles  of 
agreement  for  the  sale  of  this  land  (on  which  it  was  built)  by  the 
latter  to  the  former,  for  3000/.,  2000?.  to  be  paid  about  the  middle 
of  May  then  next,  and  100?.  on  the  20th  May  in  every  year,  until 
the  whole  purchase-money  should  be  paid.  Brindle  died  in  the 
spring  of  1814,  without  having  executed  a  deed  for  the  land  sold  to 
Crist,  but  by  his  will  he  recited  the  contract  which  had  been  made, 
and  authorized  his  executors  to  carry  it  into  effect.  On  the  7th 
June  1814,  these  executors,  the  plaintiffs,  executed  a  deed  to  Crist, 
at  the  foot  of  which  they  signed  a  receipt  for  the  consideration, 
3000?.  The  bond  on  which  this  suit  was  brought  was  one  of  the 
bonds  which  was  given  to  secure  the  gales  or  instalments  of  the 
purchase-money,  according  to  the  article  of  agreement.  It  was 
shown  that  John  Crist  and  Jacob  M.  Haldeman,  the  defendants, 
had  given  a  judgment  bond  of  the  same  date  with  that  in  suit  (7th 
June  1814),  to  the  plaintiffs,  conditioned  to  pay  1812?.  on  the  20th 
June  1814,  which  had  been  entered  of  record,  and  paid,  after  exe- 
cution was  issued  upon  it.  It  was  in  proof  that  on  the  20th  Octo- 
ber 1814,  Crist  sold  to  Haldeman  part  of  the  land  bought  by  him 
of  Brindle,  for  4000?.,  and  some  evidence  was  given  to  show  that 
he  had  undertaken  to  pay  the  hand-money  to  Brindle,  but  no  other 
testimony  was  given  as  to  the  payment  of  the  difference  between 
the  amount  of  the  judgment  bond,  1812?.,  and  the  hand-money 
stipulated  by  the  article,  2000?.  Brindle  died  on  the  property,  and 
his  widow,  the  executrix,  continued  to  live  there  in  1815,  when 
Garner,  the  executor,  who  lived  in  Huntingdon  county,  came  to  get 
the  money  due  on  the  first  bond.  Crist  then  presented  his  account 
to  Garner,  who  said,  "  he  ought  to  prove  it,  and  that  he  should 
postpone  his  offset  till  the  next  bond  became  due,  as  the  executors 
then  wanted  money."  Garner  did  not  come  to  receive  the  amount 
of  the  second  bond,  which  fell  due  in  1816,  but  in  1817  he  sent 
two  bonds  by  one  Entriken,  who  presented  them  for  payment.  Crist 
pnid  part  of  the  amount  in  money,  and  claimed  credit  for  his 
account;  this  Entriken  said  that  he  had  no  authority  to  give,  but 
he  received  the  account  from  Crist,  and  made  the  following  endorse- 
ment on  the  bond  for  100?.,  due  the  20th  May  1817 : 

'•  Gth  June   1817.     Received  of  John  Crist  one  hundred  and 
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five  dollars  and  seven  cents,  in  part  of  the  bond,  and  Mr.  Grist's 
proven  account  for  one  hundred  arid  sixty-one  dollars  and  sixty 
cents,  which  he  claims  a  credit  on  this  bond  for,  which  if  accepted 
by  Garner  and  Brindle  will  be  in  full. 

"JAMES  ENTRIKEN." 

There  was  also  endorsed  on  this  bond  "  To  James  Entriken," 
"  Mathias  Garner." 

To  August  term  1818  the  plaintiffs  brought  suit  against  the 
defendants  to  recover  the  amount  of  this  bond,  rejecting  the  credit 
of  the  proven  account,  and  also  the  bond  which  fell  due  on  the 
22d  of  May  1818.  The  defendants  appeared  to  this  suit,  and  put 
in  a  plea;  and  on  the  "18th  September  1823"  (as  appeared  by 
the  record),  "  the  cause  being  ordered  for  trial,  defendant  not 
appearing,  judgment  is  confessed  by  defendant's  attorney  according 
to  the  statement  filed." 

Mr.  llamsay,  who  was  counsel  of  the  defendants  in  this  case, 
stated  that  the  defendants  claimed  the  set-off;  but  when  the  cause 
was  ordered  on  there  was  no  witness  then  in  court  to  substantiate 
it,  when  Mr.  Parker,  the  counsel  of  the  plaintiff,  said  "if  you 
have  a  just  defence,  you  can  get  it  allowed  on  the  last  bond." 
Mr.  Parker  swore  that  Mr.  llamsay  said  that  Crist  had  told  him  of 
an  account  he  had  against  Brindle,  and  asked  if  there  were  any 
more  bonds  due ;  that  he  told  him  he  believed  there  was  one, 
which  would  be  due  in  1824  (that  he  had  not  that  bond  in  his 
hands  at  that  time,  nor  until  he  brought  the  suit  upon  it);  that  he 
then  said  if  Crist  had  an  account,  and  it  was  a.  just  one,  he  would 
have  an  opportunity  of  making  his  defence  on  the  other  bond; 
and  that  this  conversation  took  place  after  judgment  was  confessed 
by  Mr.  Ramsay 

The  counsel  for  the  defendants  requested  the  court  to  charge 
the  jury : 

1.  That  if  the  jury  believe  from  the  evidence  that  John  Crist, 
in  the  lifetime  of  ilenry  Brindle,  furnished  lumber  and  materials 
to  the  said  Brindle  to  put  up  a  house  on  the  land  of  the  said 
Ilenry,  and  that  the  said  Crist  put  up  a  house  for  the  said  Ilenry 
on  the  said  land,  and  furnished  to  the  said  Ilenry  articles  of  value 
for  himself  and  family,  in  all  amounting  to  the  sum  of  $1G1.G1 ; 
that  then,  and  in  that  case,  the  said  Ilenry  became  and  was  liable 
to  pay   the   said   John   Crist    the  full  value  of  the   said  lumber, 
materials,  work,  labor  and  articles. 

2.  That  if  the  jury  believe  that   afterwards    the  said    Ilenry 
Brindle  entered  into  an  article  to  sell  the  said  land   to  the  said 
Crist,  for  the  full  value  thereof,  such  articles  of  agreement  would 
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be  no  discharge  of  the  liability  of  Brindle  to  pay  said  amount,  and 
it  would  be  a  good  set-off  in  this  suit. 

3.  That    if  the  jury  believe   the   facts    in    the    two  foregoing 
points,  and  that  the  bonds  for  the  purchase-money  and  hand-money 
were  not  executed  to  Brindle,  but  his  executors,  that  such  execu- 
tion of  these  bonds  would  not  discharge  the  liability  of  the  estate 
of  Brindle  to  pay  the  said  account  to  John  Crist. 

4.  That  if  the  jury  believe  that  John  Crist  presented  the  said 
account  to  the  executor  of  the  said  Brindle,  when  he  called  on  him 
to  pay  the  first  bond,  and  that  the  said  executor  then   said  he 
wanted  the  full  amount  of  that  bond,  but  that  Crist  should  prove 
the  said  account,  and  that  it  should  be  a  set-off  to  the  next  bond, 
or  that  Crist  should  postpone  the  set-off  to  the  next  bond,  and  get 
it  proved,  and  that  the  said  set-off  was  endorsed  on  the  said  bond, 
conditionally,  on  the   6th   June    1817,  and  that  when  that  case 
came  on  to  be  tried  in  September  1823,  Mr.  Parker,  the  attorney 
of  the  plaintiff,  said  that  if  Crist  could  prove  his  set-off,  he  should 
have  it  in  the  suit  on  the  last  bond — which  is  the  suit  now  trying. 
That  if  they  believe  these  facts,  then  the  said  set-off  is  not  barred 
by  the  Statute  of  Limitations,  and  the  defendant,  John  Crist,  is 
entitled  to  have  it  allowed  in  this  suit. 

The  court  charged  the  jury  in  the  affirmative  of  the  defendants' 
first  and  second  points,  and  in  the  affirmative  of  the  third  point, 
"if  the  jury  are  satisfied  that  the  set-off  was  not  then  made  and 
deducted,  or  was  not  made  afterwards  when  the  bonds  became  due, 
and  deducted  when  payment  thereof  was  made."  And  in  answer 
to  the  defendants'  fourth  point,  the  court  charged  that  the  facts  as 
stated  in  this  point,  if  proved,  would  prevent  the  Statute  of  Limi- 
tations from  barring  the  right  of  defendants  to  their  set-off;  if, 
under  such  allegation,  the  plaintiffs  derived  any  benefit,  or  the 
defendants  suffered  any  disadvantages  thereby. 

"  This  presents  one  side  of  the  controversy  ;  there  are  a  variety 
of  facts  on  the  other  side  worthy  of  your  consideration. 

"  Crist,  it  is  said,  obtained  a  stand  upon  the  property  for  his 
boardyard  in  1813  before  he  agreed  to  purchase.  In  the  fall  of 
the  same  year,  on  9th  October  1813,  Crist,  by  articles  of  agree- 
ment, contracted  to  purchase  the  land  for  38000.  In  the  spring 
of  1814,  2000/.,  or  $5333.33  hand-money,  was  due  and  payable; 
for  $4833.33  a  judgment-bond  was  given,  entered  up,  and  to 
August  term  1815  execution  issued,  and  the  money  was  collected. 
But'  this  was  not  all  the  hand-money — the  judgment  was  for 
34833.33;  the  hand-money  was  353*33.33— consequently  3500 
must  have  been  paid  in  some  other  way.  I  know  of  no  proof  how 
Mr.  Crist  paid  the  sum  of  3500,  the  balance  of  the  hand-money ; 
whether  to  Henry  Brindle  in  his  lifetime,  or  his  executors.  Now 
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if  Brindle  or  his  executors  were  indebted  to  Crist  for  building  this 
house,  and  some  other  items  to  the  amount  of  $161,  and  Crist  was 
indebted  to  Brindle's  executors  in  this  sum  of  $500,  and  if  there  is 
no  proof  how  this  was  settled,  the  presumption  of  law  under  such 
circumstances  is  that  in  paying  the  $500  a  credit  would  be  taken 
on  any  sum  due  to  the  payor  from  the  payee.  When  two  men  have 
mutual  accounts  and  mutual  claims  upon  each  other,  and  a  set- 
tlement or  payment  is  alleged  by  one  to  the  other,  and  there  is 
no  proof  how  or  when  the  law  presumes  the  claims  on  both  sides 
are  settled. 

There  is  another  point  of  view  in  which  the  case  presents  itself: 
suppose  all  the  hand-money  was  paid,  and  I  think  Mr.  Crist  says 
Mr.  Haldeman  advanced  the  money  to  pay  part  of  the  amount  for 
which  the  judgment  was  taken;  suppose  the  whole  were  paid,  still 
there  were  bonds  of  100Z.,  $266.67,  due  annually  from  the  spring 
of  1815,  inclusive,  up  to  1824,  inclusive.  Of  these  bonds  three 
had  been  paid ;  a  part  of  one  to  Entriken,  and  the  balance  of  that 
bond  and  two  others,  in  a  suit  to  August  term  1818  ;  deducting 
these  three  bonds  from  the  ten  bonds  leaves  $1833.  How  was  this 
paid  ?  Was  this  all  paid  amicably,  without  suggesting  the  existence 
of  this  set-off  ?  The  proof  is  that  Mr.  Haldeman  paid  a  part — 
perhaps  $4000.  But  if  he  paid  this  he  could  not,  under  his  pur- 
chase, have  paid  the  hand-money ;  and  if  he  paid  the  hand-money, 
he  could  not  have  paid  this,  for  the  two  would  be  beyond  the  amount 
of  his  purchase. 

We  have  said  that  the  Act  of  Limitations  would  not  bar  the  set- 
off  under  the  facts  as  stated  by  the  defendant's  counsel.  The  evi- 
dence, as  it  struck  my  mind,  did  not  go  so  far.  The  mere  inci- 
dental remark  of  Mr.  Parker,  attorney  in  the  former  cause,  when 
he  was  not  counsel,  as  he  stated  at  the  time  in  this,  and  was  not  in 
possession  of  the  bond  till  long  afterwards — I  say  the  incidental 
expression  of  Mr.  Parker,  when  the  former  cause  was  ordered  on — 
Mr.  Ramsay  not  ready — having  no  evidence  and  no  client  here, 
and  judgment  entered,  having  no  cause  to  urge  for  a  continuance — 
I  say,  an  expression  of  Mr.  Parker  that  if  there  existed  any  good 
set-off  it  could  be  made  out  of  the  remaining  bond  ;  such  a  declara- 
tion would  not  prevent  the  Statute  of  Limitation  from  barring  the 
right  to  set-off.  The  receipt  of  Entriken  contains  no  promise  or 
acknowledgment,  such  as  would  revive  a  claim,  barred  by  the 
Statute  of  Limitations.  Supposing  the  allegation  of  the  executor 
of  Brindle  was  such  as  to  prevent,  at  that  time,  the  operation  of 
the  Statute  of  Limitations,  if  six  years  after  that  elapsed,  before 
the  bond  in  question  was  due  or  payable,  and  no  admission  or 
promise  has  been  made  since  1815  or  '16,  then  the  law  would  bar 
the  right  of  the  defendant  to  his  set-off,  and  the  plaintiff's  claim 
would  be  left  in  full  force  for  the  whole  amount. 
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If  Mr.  Ramsay,  as  counsel  for  Crist,  was  put  off  his  guard,  was 
induced  to  assent  to  the  judgment  in  the  former  suit  by  the  decla- 
ration of  Mr.  Parker  that  the  alleged  set-off*  should  be  tried  upon 
the  next  bond  (upon  this  bond),  and  the  plaintiffs  thereby  obtained 
an  advantage,  the  plaintiffs  would  be  bound  by  such  declaration ; 
but  the  mere  casual  remark  of  the  counsel  of  a  party,  in  reference 
to  some  other  matter  of  his  client,  in  which  he  was  not  concerned 
as  counsel,  and  not  producing  any  advantage  at  the  time,  nor  dis- 
advantage to  his  adversary,  is  not  such  a  promise  as  prevents  the 
operation  of  the  Statute  of  Limitations. 

The  suit  was  not  brought  until  1824,  ten  years  after  the  claim 
of  the  defendant  occurred ;  bonds  becoming  due  year  after  year, 
defendants  sued,  judgments  had,  executions  issued  against  them, 
&c.,  and  no  defence  till  in  this  suit." 

This  charge  was  excepted  to  by  the  defendants,  and  a  verdict 
being  rendered  in  favor  of  the  plaintiffs,  the  defendants  brought 
this  writ  of  error  to  reverse  the  judgment  entered  upon  it  and  now 
assigned  for  error : 

1st.  The  court  erred  in  the  answer  given  to  the  fourth  point  put 
by  the  defendant's  counsel. 

2d.  In  charging  the  jury  that  there  was  a  presumption  of  law, 
under  the  circumstances  stated  by  the  court,  that  the  set-off  claimed 
by  the  defendant  had  been  paid  or  settled. 

3d.  In  charging  the  jury,  that  where  two  men  have  mutual  ac- 
counts and  mutual  claims  upon  each  other  and  a  settlement  or 
payment  is  alleged  by  one  to  the  other,  and  there  is  no  proof 
how  or  when  the  law  presumes  that  the  claims  on  both  sides  are 
settled. 

4th.  In  charging  the  jury  that  the  defendant's  set-off  under  the 
circumstances  was  barred  by  the  Statute  of  Limitations. 

5th.  In  charging  the  jury  that  the  receipt  of  Entriken  contains 
no  promise  or  acknowledgment,  such  as  would  revive  a  claim  barred 
by  the  statute.  Supposing  the  allegation  of  the  executor  of  Brindle, 
in  1815,  was  such  as  to  prevent,  at  that  time,  the  operations  of  the 
Statute  of  Limitations — if  six  years  after  that  elapsed,  before  the 
bond  now  in  question  was  due  or  payable,  and  no  admission  or 
promise  lias  been  made  since  1815  or  '16,  then  the  law  would  be 
left  in  full  force  to  its  whole  amount. 

Penrose,  for  the  plaintiff  in  error. 

1.  The  court  erred  in  charging  the  jury  that  a  legal  presump- 
tion arose  that  the  set-off  claimed  by  the  defendants  had  been 
settled  and  paid,  either  in  the  difference  between  2000£.,  the  hand- 
money,  and  the  sum  of  1812/.,  a  part  of  the  hand  money,  for 
which  a  bond  had  been  taken  by  the  defendants  ;  or  in  the  pay- 


Oct.  1830.]  OF  PENNSYLVANIA.  257 

[Crist  ».  Garner.] 

ment  of  the  bonds  which  fell  due,  annually,  from  1815  to  1824 
inclusive. 

1st.  There  was  no  presumption  of  such  settlement  or  payment 
from  the  facts  of  the  case ;  which,  if  properly  understood,  repelled 
such  presumption. 

2d.  If  the  evidence  justified  any  presumption  of  payment  it  was 
a  presumption  of  fact,  to  be  weighed  by  the  jury,  and  not  a  pre- 
sumption of  law,  binding  and  conclusive  upon  them. 

1.  The  facts  proved  did  not  warrant  such  presumption,  but 
repelled  it. 

It  will  be  recollected  that  Brindle  died  in  the  spring  of  1814, 
without  having  executed  the  contract,  contained  in  the  articles  of 
agreement,  for  the  sale  of  the  land;  entered  into  on  the  9th  Octo- 
ber 1818,  between  himself  and  Crist,  and  that  in  his  will,  which 
is  dated  on  the  15th  December  1813,  he  recited  that  he  had  "lately 
made  an  agreement  to  sell  to  John  Crist  his  present  dwelling  plan- 
tation," and  authorized  his  executors  to  "  make  a  lawful  convey- 
ance of  the  same."  These  executors,  and  one  of  them  his  widow, 
and,  of  course,  well  acquainted  with  his  business,  on  the  7th  of 
June  1814,  in  pursuance  of  the  power  given  them  by  the  will,  ex- 
ecuted a  deed  to  Crist  for  the  land,  putting  at  the  foot  of  it  a  re- 
ceipt in  full  for  the  purchase-money,  and  took  from  Crist  his  bonds 
on  account  of  the  purchase-money.  One  of  them  for  1812/.,  pay- 
able on  the  20th  June  1814,  and  the  rest  for  100J.  each,  payable 
annually,  from  1815  to  1824 "inclusive.  The  hand-money  was 
2000/. ;  the  bond  taken  for  part  of  the  hand-money,  was  but  for 
1812^., and  the  court  charged  the  jury  that  there  was  a  legal  pre- 
sumption that  Crist's  account  against  Brindle,  which  was  due  in  the 
summer  of  1813,  was  settled,  and  paid  in  the  difference  between 
these  two  sums.  The  evidence  warrants  the  assertion,  either  that 
the  difference  was  paid  to  Brindle,  in  his  lifetime,  or  to  the  execu- 
tors after  his  death. 

But  these  executors  gave  a  receipt  in  full  for  the  whole  purchase- 
money,  which  would  make  them  liable  prima  facie  for  the  whole 
amount.  Then,  as  this  was  the  case,  if  the  difference  were  paid  to 
Brindle,  they  must,  at  the  time  they  executed  this  deed  and  receipt, 
have  been  informed  precisely  how  the  difference  was  paid,  and  had 
some  evidence  to  guard  themselves  against  the  responsibility  created 
by  the  receipt  for  the  whole  purchase-money  on  the  deed.  If,  then, 
the  claim  of  Crist  had  been  settled  with  Brindle,  in  his  lifetime, 
and  this  was  the  reason  they  took  the  bond  for  less  than  2000/.,  the 
hand-money,  it  is  manifest,  not  only  that  the  executors  had  evi- 
dence of  this  claim  put  into  their  possession,  at  that  time,  but  at  all 
events  that  they  were  then  informed  of  the  fact,  that  this  claim  had 
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been  settled  and  paid,  if  such  were  the  fact.  If  that  difference  were 
paid  to  the  executors  themselves,  it  is  plain  that  if  Grist's  account 
had  been  paid  or  settled  in  it,  they  knew  the  fact  when  the  deed 
and  bond  for  the  balance  of  the  hand-money  were  given.  A  little 
attention  to  dates  will  show  the  error  into  which  the  court  fell.  It 
will  be  recollected  that  this  deed  and  these  bonds  were  executed  on  the 
7th  of  June  1814 ;  then  the  court  said  a  legal  presumption  arose, 
that  the  claim  of  the  defendants  were  settled  and  paid ;  but  in  one 
year  after,  in  1815,  Garner,  one  of  these  very  executors,  who  ex- 
ecuted this  deed,  and  received  these  bonds,  and  who  it  is  shown 
must  have  known  the  fact,  if  this  claim  had  been  settled  and  paid, 
presented  for  payment  one  of  the  bonds,  given  on  the  day  when  all 
these  bonds  were  given,  and  then  Crist  demanded  a  credit  for  his 
account,  and  Garner  recognised  it,  told  him  to  prove  it,  and  post- 
pone his  set-off  till  the  next  bond  became  due.  Certain  it  is  that 
Garner  would  not,  in  1815,  admit  this  claim  against  the  estate 
which  he  represented,  if  he  had  settled  and  paid  it  the  year  before, 
when  he  took  the  bond  for  the  hand- money,  or  if,  at  that  time,  he 
had  been  informed  that  it  had  been  settled  and  paid  by  Brindle,  in 
his  lifetime. 

The  argument,  by  a  reference  to  these  dates  and  circumstances, 
on  this  point  is  conclusive.  The  court  were  equally  unfortunate  in 
suggesting  that  there  was  a  presumption,  that  if  this  claim  had  not 
been  settled  and  paid  in  the  hand-money,  it  had  in  the  payment  of 
the  bonds  which  fell  due  annually  from  1815  to  1824. 

These  bonds  were  given  to  the  executors  themselves,  who  were 
compelled  to  account  to  the  estate  which  they  represented  for  the 
amount.  If,  instead  of  receiving  money  for  any  of  these  bonds, 
the  executors  had  taken  from  Crist  his  proven  account  against  the 
estate,  most  assuredly  they  would  have  required,  that  he  should  give 
them  the  account  with  the  receipt  upon  it,  as  a  voucher,  which  they 
have  carefully  preserved,  to  exonerate  them  from  their  liability  to 
account  for  the  full  amount  of  the  bond. 

But  again.  When  the  bond  of  1815,  the  first  bond  for  an  annual 
instalment  fell  due,  it  was  presented  by  Garner,  and  paid  in  full, 
for  Garner  then  requested  Crist  to  postpone  the  set-off  till  the  next 
bond  became  due.  Garner  resided  at  a  distance,  and  did  not  come 
in  1810  to  obtain  payment  of  the  next  bond,  but  he  waited  until 
1827,  and  then  he  sent  the  bonds  of  1816  and  1817  by  Entriken, 
who  endorsed  on  the  bond  of  1817  a  receipt  for  this  very  account, 
which,  if  accepted  by  the  executors,  was  to  be  in  full. 

The  executors,  rejecting  the  credit,  brought  suit  on  this  bond 
of  1817,  and  that  of  1818,  to  August  term  1818;  and  Crist  ap- 
peared to  that  suit  and  claimed  this  set-off  there  ;  and  it  was  not 
until  the  18th  September  1823,  when  judgment  went  against  him 
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in  that  suit,  that  his  set-off  was  thrown  off  the  bond  of  1817,  where, 
up  to  that  time,  he  had  been  insisting  it  was  improperly  placed  ; 
and  at  that  time  it  was  proved  by  the  counsel  of  the  plaintiff  him- 
self, there  was  but  one  bond,  that  of  1824,  now  in  suit,  outstanding 
and  unpaid. 

It  is  plain  then  it  was  not  paid  in  the  bonds  of  1815,  181G,  1817 
and  1818,  as  all  these  bonds  are  accounted  for,  and  it  was  not  paid 
in  any  of  the  subsequent  bonds,  as  it  was  in  suit  on  the  bond  of- 
1817,  until  all  the  other  bonds  were  paid,  except  the  bond  of  1824, 
which  is  now  in  suit. 

The  facts  then  repel  all  presumption  of  payment;  and  the  next 
inquiry  is,  whether  the  court  did  not  err  in  charging  the  jury,  that 
a  legal  presumption  of  payment  arose  in  such  a  case. 

2d.  If  the  evidence  authorizes  any  presumption  at  all,  it  was  a 
presumption  of  fact,  to  be  weighed  by  the  jury,  and  not  a  presump- 
tion of  law,  binding  and  conclusive  upon  them. 

A  legal  presumption  is  a  binding  presumption  ;  one  which  leaves 
no  discretion  to  the  jury,  but  is  absolutely  controlling  upon  them, 
as  a  flat  legal  bar :  Miller  v.  Schlosser,  Executors,  3  S.  &  11.  490. 
Such  is  the  presumption  of  death,  from  the  absence  of  an  individual, 
for  a  given  period. 

The  enjoyment  of  water,  in  any  particular  way,  for  a  certain 
period,  affords  conclusive  presumption  of  right  in  the  party  so  en- 
joying it :  Strickler  v.  Todd,  10  S.  <fc  R.  69. 

So  what  circumstances  will  justify  the  presumption  of  a  deed  is 
matter  of  law,  and  it  is  the  duty  of  the  court  to  give  an  opinion, 
whether  the  facts  proved  will  justify  the  presumption  :  Stoever  v. 
Whitman,  0  Binn.  41(5. 

Where,  too,  the  legal  presumption  of  payment  arises,  the  court 
ought  not  to  submit  the  question  to  the  jury,  as  open  for  their  be- 
lief, as  to  the  actual  payment:  Henderson  v.  Lewis,  9  S.  &  R.  379  ; 
Cope  v.  Humphreys,  14  Id.  15.  Such  presumption  of  law  is  as 
much  a  flat  bar,  as  the  Statute  of  Limitations. 

To  charge  the  jury  then,  in  a  case  where  the  facts  repelled  all 
presumption,  that  a  legal  presumption  of  payment  arose,  was,  to 
say  the  least  of  it,  to  lead  them  to  suppose  that  material  points, 
which  were  matters  of  fact,  were  matters  of  law,  which  they  had  no 
right  to  consider.  And  this  is  error  :  Work  et  al.  v.  McClay,  2  S. 
&  R.  415;  Hcrshey  v.  Ilershey,  8  Id.  333. 

As  to  the  Statute  of  Limitations,  he  contended,  that  the  court 
erred  in  applying  it  to  this  case.  That  although  the  declaration  of 
the  executor,  Garner,  in  1815,  as  to  the  postponement  of  the  set-off, 
the  conditional  receipt  of  Entriken,  on  the  bond  of  1817,  and  the 
remark  made  by  Mr.  Parker,  on  the  confession  of  judgment  in 
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1823,  taken  separately,  might  not  avoid  the  bar  of  the  statute,  yet, 
when  considered  together,  these  circumstances  did  avoid  it. 

Garner's  request  to  postpone  the  set-off  till  the  next  bond  came 
due  in  1810,  suspended  the  operation  of  the  statute  until  that  time. 
His  not  presenting  that  bond  himself,  but  employing  another  to  do 
it,  in  1817,  was  a  fraud  on  his  part,  which  the  defendant  did  not 
then  discover,  as  the  person  employed  did  receive  the  account,  and 
endorse  on  the  bond  of  1817  a  conditional  credit.  To  avoid  the 
operation  of  this,  he  should  have  disavowed  it,  and  given  notice  of 
his  disavowal  to  Crist :  Breden  v.  Dubarry,  14  S.  &  R.  47. 

The  executors  sued  the  bond  of  1817  to  August  term  1818.  If 
this  be  considered  as  a  notice  that  they  disaffirmed  the  act  of  En- 
triken,  and  determined  not  to  adhere  to  the  promise  of  Garner,  it 
was  then  only  that  Crist  had  notice  of  the  fraud  of  Garner,  in  not 
allowing  the  credit  which  he  claimed.  And  no  principle  is  better 
established  than  that  where  there  is  fraud,  the  statute  will  not  be 
allowed  to  run  to  protect  the  party  who  commits  it,  but  from  the 
time  the  fraud  is  discovered :  Jones  v.  Conway,  4  Yeates  109. 
This  throws  out  of  the  computation  all  the  period  up  to  the  year 
1818,  and  from  that  time  up  to  1824,  when  suit  was  brought,  six 
years  had  not  elapsed. 

Again,  where  the  right  to  sue  is  suspended,  the  Statute  of  Lim- 
itations does  not  run  :  Dougherty  v,  Snyder,  15  S.  &  R.  84.  Now, 
when  the  executors  brought  suit  on  the  bond  of  1817,  Crist  ap- 
peared to  that  suit,  and  there  insisted  upon  his  set-off,  until  the  ex- 
ecutors fraudulently  threw  it  out.  It  was  then  in  suit  up  to  1823, 
when  this  occurred.  This,  taken  with  the  other  circumstances, 
would  avoid  the  Statute  of  Limitations.  This  view  derives  force 
from  the  manner  in  which  it  was  thrown  out  by  the  counsel  of  the 
executors. 

Besides,  he  suggested  that  the  statute  should  not  be  applied  to  a 
case  like  this,  when  there  are  mutual  demands  among  the  parties, 
and  one  has  the  advantage  of  having  his  demand  evidenced  in  such 
a  way,  that  the  statute  cannot  affect  it.  To  permit  the  statute  to 
bar  the  claim  of  the  other,  will  be  to  promote  fraud. 

Carat  hers,  for  the  defendant  in  error,  argued  that  if  there  had  been 
any  .settlement  with  the  executors,  by  which  they  would  be  informed 
of  the  facts  in  reference  to  this  claim,  it  should  have  been  proved  by 
defendants.  As  the  plaintiffs  rested  their  claim  upon  a  bond,  which 
was  not  disputed,  the  onm  of  the  defence  was  upon  the  defendants, 
who  were  bound  to  make  out  every  fact,  upon  which  they  relied, 
affirmatively.  When  the  court  charged  the  jury  that  a  legal  pre- 
sumption of  payment  arose,  they  did  not  take  the  facts  from  the 
jury,  but  only  instructed  them,  that  in  law,  they  had  the  right 
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to  make  the  inference  of  payment  from  the  facts  proved.  The 
court  gave  one  view  of  the  facts,  and  instructed  the  jury  that  in 
that  view  they  were  favorable  to  the  defendants ;  but  they  also  pre- 
sented another  view,  which  was  decidedly  against  the  defendants, 
leaving  it  to  the  jury  to  select  the  view  which  might  be  most  conso- 
nant to  the  testimony.  In  this  latter  view,  the  fact  that  $500  of 
the  hand-money  was  paid,  and  that  the  defendants  had  not  shown 
how,  and  the  fact  that  so  many  bonds  were  paid,  in  the 
absence  of  other  proof,  certainly  justified,  in  law,  the  presump- 
tion, that  the  cross-demand  of  the  defendants  had  been  settled 
and  paid. 

The  Statute  of  Limitations  was  enacted  to  guard  against  the 
loss  of  papers  and  other  evidence  of  the  payment  of  debts,  and  is 
most  appropriately  applied  to  such  a  case  as  this — where  execu- 
tors should  not  be  required  to  preserve  papers  and  the  evidence 
of  payment  for  an  indefinite  time.  The  burden  of  proof  did  lay 
upon  the  defendants.  The  evidence  to  avoid  the  bar  was  strongly 
put  by  the  court  to  the  jury,  and  it  was  not  error  to  present 
to  the  jury  the  evidence  which  the  plaintiffs  relied  on  to  sus- 
tain it. 

The  declaration  of  Garner  that  the  set-off  should  be  postponed 
until  1816,  made  it  due  at  that  time,  and  the  lapse  of  six  years 
after  that  time  barred  the  claim. 

And  besides  this,  when,  in  1818,  suit  was  brought  on  the  bond 
of  1817,  the  executors,  by  that  suit,  gave  the  defendants  notice 
that  they  would  not  allow  this  claim.  And  it  was  incumbent  on 
them  to  bring  suit  on  it,  to  preserve  it  from  the  statute,  which 
they  might  have  done,  or  to  attend  to  it,  that  it  might  be  tried  in 
that  suit.  The  mere  incidental  remark  of  Mr.  Parker  was  pro- 
perly put  to  the  jury,  as  in  no  way  affecting  the  rights  of  the 
plaintiffs. 

The  opinion  of  the  court  was  delivered  by 

GIBSOX,  C.  J. — The  account  which  is  the  subject  of  cross-de- 
mand, was  presented  to  the  plaintiffs  in  1815,  who  desired  it  to  be 
postponed  till  the  next  bond  should  become  due,  in  1816,  and  to  be 
proven  in  the  meantime.  This  would,  at  the  utmost,  suspend  the 
statute,  if  at  all,  only  for  a  year,  which  would  still  leave  too  great 
an  interval.  In  1817  it  was  again  presented,  but  to  the  plaintiff's 
agent,  who,  having  no  authority  to  allow  it,  barely  promised  to 
submit  it  to  the  plaintiffs.  He  made  no  promise  which  they  were 
bound  to  disavow,  and  his  act  is  therefore  without  consequences. 
Lastly,  in  1823,  when  an  action  on  one  of  the  bonds  was  ordered 
for  trial,  under  circumstances  that  put  the  defendants  at  the  plain- 
tiff's mercy,  Mr.  Parker,  their  attorney,  replied  to  a  suggestion  of 


262  SUPREME  COURT  [Chambenlturg 

[Crist  r.  Garner.] 

set-off  from  the  other  side,  that  there  would  be  an  opportunity  to 
set  it  off  against  the  succeeding  bond.  As  to  this,  it  seems  to  me, 
the  court  put  the  point  on  the  true  ground.  Nothing  like  trick 
or  imposition  is  pretended ;  and  granting  that  Mr.  Parker's  clients 
would  have  been  bound  by  his  agreement,  if  made  on  sufficient  con- 
sideration, yet  his  suggestion  neither  benefited  them  nor  prejudiced 
the  defendants,  who  have  not  been  induced  by  it  to  forego  any  ad- 
vantage of  which  they  might  have  availed  themselves.  A  promise 
to  pay  a  debt  barred  by  the  statute  is  sufficient  to  revive  it,  because 
it  rests  on  a  moral  obligation  ;  but  the  debtor's  attorney  has  no. au- 
thority to  bind  himself  by  such  a  promise,  because  it  is  not  within 
the  scope  of  his  business.  Beside,  there  was  no  promise  but  to 
afford  an  opportunity  to  give  the  benefit  of  the  set-off  for  whatever 
it  should  be  worth  ;  certainly  not  to  waive  the  bar  of  the  statute, 
which  was  then  complete. 

The  remaining  point  is  quite  as  simple.  By  the  terms  of  the 
original  contract,  the  defendants  were  to  pay  a  sum  in  hand,  for 
part  of  which  they  subsequently  gave  a  bond  and  warrant,  which 
has  been  entered  up  and  the  money  collected.  How  the  difference 
was  paid  does  not  appear,  and  as  the  set-off  was  then  an  existing 
demand,  the  jury  were  directed  that  a  legal  presumption  arose  of 
its  having  been  settled  in  that  transaction.  The  defendants  object 
that  it  ought  to  have  been  left  to  the  jury  as  mere  presumptive  evi- 
dence of  the  fact.  But  was  it  not  so  left?  Mr.  Starkie.  who  has 
treated  the  subject  of  presumptions  in  a  masterly  manner  (part  iv. 
1235),  divides  them  into  LEGAL,  or  such  as  derive  from  the  law  an 
artificial  effect  beyond  their  ordinary  tendency  to  produce  belief, 
and  NATURAL,  or  such  as  act  only  by  their  proper  efficacy.  The 
court  here  put  the  presumption  to  the  jury,  as  of  the  first  class. 
But  legal  presumptions  are  again  divided  into  such  as  are  imme- 
diate, or  conclusions  which  the  law  itself  makes  without  the  aid  of 
a  jury;  and  mediate,  or  such  as  the  law  makes,  but  through  the 
medium  of  a  jury.  Of  the  last  kind  is  the  presumption  of  payment 
from  the  lapse  of  twenty  years,  which  is  only  evidence  of  the  fact, 
but  evidence  from  which,  when  not  rebutted,  the  jury  is  bound  to 
draw  a  conclusion  which  cannot  be  drawn  from  it  by  the  court, 
when  presented  as  a  circumstance  specially  found  or  pleaded: 
Starkie,  p.  iv.,  1240.  All  presumptions  which  are  attended  by  pe- 
culiar consequences,  are  of  this  sort,  and  the  instances  of  them 
given  in  all  the  books  approach  pretty  near  to  the  cause  at  bar. 
Such  is  the  presumption  in  the  case  of  rent,  from  a  receipt  for  rent 
subsequently  due.  The  presumption  of  payment  may  arise,  also, 
from  the  particular  habit  and  course  of  dealing  between  the  parties; 
and  it  ought  equally  to  arise  from  the  habitual  course  of  transac- 
tions among  all  men,  in  which  it  is  extremely  unusual  for  creditors 
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to  pay  money  to  their  debtors.  The  presumption  here  was,  there- 
fore, riot  merely  a  natural  one  ;  it  was  attended  with  the  peculiar 
consequence  of  casting  the  burden  of  proof  on  the  other  side,  and 
was,  in  the  words  of  the  court,  a  legal  presumption. 

Judgment  affirmed. 

Referred  to,  2  W.  215. 


Herron  ayainst  Fry. 

IN    ERROR. 

II.  rented  a  farm  from  S.,  and  being  in  arrear  for  rent,  his  personal  pro- 
perty, consisting  of  his  stock,  farming  utensils,  &c.,  was  sold  on  a  landlord's 
warrant,  and  bought  by  F.,  his  brother-in-law,  who  lived  at  some  distance, 
and  left  it  in  II. 's  possession  ;  F.  executed  to  S.  a  note  for  the  rent  of  the 
farm  on  which  II.  then  lived,  for  the  ensuing  year,  and  on  the  same  day  he 
and  II.  entered  into  a  written  agreement,  by  which  II.  was  to  work  on  the 
farm  rented  from  S.  to  F.  for  one  year,  at  §5  per  month  ;  and  F.  was  to  fur- 
nish all  farming  implements  and  horses,  cows,  and  every  utensil  that  is  neces- 
sary to  enable  II.  to  work  said  farm.  Afterwards  II.,  being  indebted  to  F.  in 
a  note,  sold  F.  wheat  which  was  growing  on  this  farm,  before  this  agreement, 
and  which  was  not  sold  on  the  landlord's  warrant,  and  a  receipt  was  executed 
for  the  amount,  and  II.  went  with  F.  alone,  and  showed  it  to  him  ;  II.  con- 
tinued to  live  on  the  farm  with  the  same  stock,  and  under  an  agreement  for 
that  purpose,  lie  cut  the  wheat  and  stacked  it  on  the  farm  where  it  was  levied 
on  about  a  month  after,  and  sold  by  a  constable  upon  an  execution  against  II. 
as  his  property,  to  N.  In  a  suit  brought  by  F.  against  X.,  held,  that  it  was 
not  error  to  charge  the  jury  that  if  the  transactions  between  II.  and  F.  were 
bonajide,  and  the  possession  of  the  wheat  was  actually  transferred  by  II.  to 
F.,  F.  was  entitled  to  recover. 

If  in  truth  II.  was  fairly  employed  and  paid  by  the  month  by  F.,  F.  was 
as  much  in  possession  by  II.  as  his  servant,  as  if  a  stranger  had  been  em- 
ployed by  him. 

Whether  the  possession  always  remained  in  II.  or  was  at  once  transferred 
to  F.,  and  was  ever  after  in  him,  depended  on  whether  he  was  really  the  tenant 
of  S.,  and  II.  was  really  the  hireling,  and  this  was  a  question  for  the  jury. 

If  the  cause  be  fairly  put  to  the  jury  on  the  matters  of  fact  and  the  law 
arising  upon  them,  no  more  can  be  required  of  a  judge. 

ERROR  to  the  Common  Pleas  of  Franklin  county. 

Tliis  was  an  action  of  replevin  brought  by  Fry,  the  plaintiff 
below  and  the  defendant  in  error,  against  Herron,  the  plaintiff  in 
error,  for  a  stack  of  wheat,  which  Fry  claimed  under  parol  sale 
from  one  Iliskey.  Herron  claimed  the  wheat  upon  a  sale  made  by 
a  constable  to  him,  on  an  execution  against  Iliskey. 

On  the  trial  of  the  cause  in  the  Common  Pleas,  defendant  gave 
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the  execution  in  evidence,  and  proved  the  sale  under  them  about 
the  last  of  August,  or  the  1st  September  1828,  to  him. 

It  appeared  that  the  wheat  had  grown  on  a  farm  which  one 
Stewart  had  leased  for  one  year,  commencing  on  the  1st  of  April 
1827,  to  Hiskey,  who  had  sown  and  cultivated  the  same;  that  on 
the  15th  March  1828  the  personal  property  of  Hiskey,  consisting 
of  horses,  cattle,  and  farming  utensils,  used  by  him  on  the  farm  he 
had  rented,  and  except  the  grain  in  the  ground,  was  sold  on  a 
landlord's  warrant,  issued  by  Stewart,  and  bought  by  Fry.  And 
that  this  property,  after  the  sale,  continued  in  the  possession  of 
Hiskey. 

Fry,  who  was  the  brother-in-law  of  Iliskey,  lived  in  Cumber- 
land county,  at  the  distance  of  seven  miles  from  the  farm  which 
the  latter  had  rented  from  Stewart,  and  on  which  Iliskey  con- 
tinued to  reside  until  after  the  sale  to  the  plaintiff'. 

The  plaintiff  alleged  that  he  was  the  surety  of  Hiskey  to  Dr. 
Stewart,  and  gave  in  evidence  the  following  papers : 

"  On  the  first  day  of  April,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  twenty-nine,  I  promise  to  pay,  or  cause  to 
be  paid,  unto  Doctor  Alexander  Stewart,  his  heirs  or  assigns,  the 
just  and  full  sum  of  one  hundred  dollars,  lawful  money  of  the 
United  States,  being  for  the  rent  of  his  farm  in  Northampton 
township,  Franklin  county,  whereon  Peter  Iliskey  now  lives,  for 
the  year  commencing  on  the  first  day  of  April  1828,  and  ending 
on  the  last  day  of  March  1829.  Witness  my  hand  and  seal,  the 
fifteenth  day  of  March  A.  D.  1828. 

JOHN  FRY.  [SEAL.] 

Witness  present:  JOSEPH  FRY." 

"  Memorandum  of  an  agreement  made,  concluded  and  agreed 
upon,  the  fifteenth  day  of  March,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  twenty-eight,  by  and  between  John 
Fry,  of  the  township  of  Newton,  in  the  county  of  Cumberland, 
and  state  of  Pennsylvania,  of  the  one  part,  and  Peter4  Iliskey,  of 
the  township  of  Southampton,  in  the  county  of  Franklin  and 
state  aforesaid,  of  the  other  part,  that  the  said  Peter  Hiskey  doth 
agree  to  work  for  the  said  John  Fry  for  five  dollars  per  month, 
for  one  whole  year,  commencing  on  the  first  day  of  April  next 
ensuing  this  date — he,  the  said  Peter  Hiskey,  is  to  work  on  the 
farm  that  he  now  lives  on,  belonging  to  Doctor  Alexander  Stew- 
art, in  Southampton  township,  Franklin  county.  The  said  John 
Fry  is  to  furnish  the  said  Peter  Iliskey  with  all  farming  im- 
plements, and  horses,  and  cows,  and  every  thing  that  is  neces- 
sary for  to  enable  the  said  Iliskey  to  work  said  farm,  and  to  pay 
the  said  Iliskey  for  his  labor  five  dollars  every  month  through 
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the  whole  year.     Witness  our  hands  and  seals  the  day  and  year 
first  above  written. 

JOHN  FRY,  [SEAL.] 

his 

PETER  x  HISKEY,  [SEAL.]" 
Witness  present,  mark. 

ALEXANDER  STEWART, 
JOSEPH  FRY. 

He  showed  also,  that  on  the  8th  November  1828,  Stewart  exe- 
cuted a  lease  to  him  for  the  same  farm,  for  the  year  commencing 
the  1st  April  1829 ;  and  he  proved  by  Iliskey  that  he,  after  the 
agreement  of  the  5th  March  1828,  worked  the  farm  for  Fry  for  $5 
per  month,  the  sum  agreed  on. 

It  was  also  in  evidence  on  the  part  of  the  plaintiff  that  Iliskey 
was  in  his  debt  on  a  note  which  had  been  given  several  years 
before. 

He  proved  that  on  the  17th  March  1828,  he  went  with  Iliskey 
to  the  house  of  George  Johnston,  a  justice  of  the  peace,  and  there 
Iliskey  gave  a  receipt  to  Fry  for  §143,  for  28  acres  of  wheat,  and 
23  acres  of  rye ;  for  which  Iliskey  owed  Fry,  who  gave  up  to 
Iliskey  the  note  he  held  on  him.  And  it  was  remarked  at  the 
time  that  they  wanted  to  secure  the  grain  so  that  other  creditors 
should  not  sell  it  again. 

.  The  wheat  was  in  the  ground,  and  the  plaintiff  proved  by  Ilis- 
key that  on  the  morning  after  the  sale  of  the  wheat  to  him,  Iliskey 
went  with  him  to  the  field  where  the  grain  was  growing  "  and 
showed  it  to  him  and  gave  it  up  to  him;"  he  said  also  "  I  gave  him 
possession  of  the  land  and  all  I  had,  and  worked  at  $5  per  month." 
It  did  not  appear  that  any  other  person  was  present  when  this  was 
done. 

In  June  following  Fry  agreed  to  pay  Iliskey  $50  to  cut  and 
haul  in  the  grain.  They  called  a  witness  to  be  present  at  this 
bargain.  /Jliskey  did  cut  the  grain,  and  stacked  it  on  the  farm, 
which  he  still  occupied,  and  farmed  with  the  same  horses,  "  with 
the  exception  of  a  horse  which  Fry  had  bought,  and  put  on  the 
furm,"  the  same  stock,  and  the  same  farming  utensils,  when  the 
constable  sold  the  stack  of  wheat  to  the  defendant. 

Other  evidence  was  given  which  it  is  not  material  here  to  state. 

The  defendant's  counsel  requested  the  court  to  charge  the  jury  : 

1.  That  the  alleged  transfer  from  Peter  Iliskey  to  John  Fry 
was  fraudulent  and  void  against  creditors,  possession  not  having 
been  delivered  at  the  time  of  said  contract. 

2.  That  P.  Iliskey  having  remained  in  actual  possession  of  the 
wheat  sold,  and  having  continued  to  farm  the  land  on  which  it  was 
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raised  and  stacked,  the  single  bill  of  Dr.  Stewart  from  John  Fry, 
and  the  agreement  between  John  Fry  and  Peter  Iliskey,  do  not  in 
law  vest  the  possession  in  John  Fry. 

3.  That  the  single  bill  of  J.  Fry  to  Dr.  A.  Stewart,  of  the  15th 
March  1828,  does  not  make  J.  Fry  the  tenant  of  Dr.  Stewart,  but 
was  a  mere  security  for  the  rent  to  become  due  from  Hiskey  to 
Stewart,  under  the  article  of  2oth  December  1826,  continued  for 
the  second  year  from  April  1828,  to  April  1829. 

The  court,  (Thompson,  president,)  charged  the  jury  as  follows: 
The  property  in  question,  it  appears,  belonged  to  Hiskey.  The 
defendant  claims  it  by  virtue  of  a  constable's  sale,  which  took  place 
on  several  executions  against  Hiskey,  in  the  latter  part  of  August 
1828.  The  plaintiff  claims  it  by  virtue  of  a  private  sale  to  him 
by  Hiskey  himself,  on  the  17th  March  1828,  while  the  grain  was 
in  the  ground.  The  sale  of  the  17th  of  March  is,  of  course,  prior 
to  the  constable's  sale,  and  if  it  be  valid,  the  title  of  the  plaintiff 
is  to  be  preferred.  The  defendant  objects  to  the  legality  of  the 
sale  on  two  grounds.  One  is,  that  it  is  alleged  to  be  fraudulent 
and  collusive  in  fact ;  the  other,  that  it  is  fraudulent  and  void 
against  creditors,  under  the  statute  of  Elizabeth. 

If  the  whole  arrangement  between  the  parties,,  in  relation  to 
this  property,  was  a  fraudulent  contrivance,  entered  into  for  the 
purpose  of  covering  the  property  from  levy  and  sale  for  the  debts 
of  Hiskey,  while  it  in  fact  substantially  belonged  to  him,  it  is 
wholly  void  against  the  creditors  of  Hiskey,  and  the  plaintiff  can- 
not recover. 

When  personal  property  is  sold  and  transferred  from  one  per- 
son to  another,  it  is  necessary  to  complete  the  title,  that  there 
should  be  an  actual  delivery,  as  far  as  it  is  susceptible  of  such 
delivery.  If  there  is  no  change  of  the  possession,  the  sale  will  be 
void  against  the  creditors  of  the  seller.  Such  possession  must  be 
delivered  as  the  article  admits  of.  If  a  ship  at  sea  be  sold  by  the 
owner  at  home,  it  cannot  actually  be  delivered  over  to  the  pur- 
chaser. It  is  therefore  enough  if  the  written  muniments  of  title  are 
handed  over;  but  to  complete  the  right  the  purchaser  must  use  due 
diligence  to  take  actual  possession,  as  soon  as  she  comes  to  port; 
for  if  he  do  not,  an  intervening  levy  at  the  suit  of  a  creditor  of 
the  vendor  will  take  the  property.  Here,  the  property  in  ques- 
tion was  grain  in  the  ground.  The  only  mode  of  taking  posses- 
sion of  it,  would  be  by  taking  possession  of  the  field  on  which  it 
was  growing.  The  evidence  is,  that  Fry  went  to  the  field  where 
the  wheat  was  with  Hiskey,  who  says  he  showed  the  grain  to  him, 
and  gave  it  up  to  him.  This  was  all  the  delivery  of  which  it  was 
then  capable.  It  must  remain  in  the  field  until  after  it  was  har- 
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vested.  It  was  not  expected  that  Fry  would  remain  on  the  ground 
himself,  or  hire  a  man  to  remain  there,  to  keep  the  actual  posses- 
sion. But  as  soon  as  the  grain  was  cut,  it  was  capable  of  being 
removed,  and  it  was  incumbent  on  the  plaintiff  to  show,  either  that 
he  had  actual  possession  of  it,  himself,  or  that  some  agent  or  servant 
of  his,  had  the  possession  for  him  ;  or  that  it  was  stacked  on  ground 
of  which  he  had  possession,  by  being  owner  or  tenant.  The  grain, 
it  appears,  was  cut  by  Hiskey,  arid  hauled  to  the  barnyard  on  the 
place,  and  there  stacked.  Hiskey  still  continued  in  possession  of 
the  place,  and  farmed  it  as  he  had  before  done,  with  the  same  horses 
and  stock.  While  the  grain  remained  there  in  stack,  it  was  levied 
on,  and  sold  to  the  defendant.  The  plaintiff  contended,  that  be- 
fore the  grain  had  been  cut,  immediately  after  the  sale  to  him,  the 
possession  of  the  farm  was  transferred  to  him,  and  held  for  him  by 
Hiskey,  as  his  servant.  In  proof  of  this,  he  relies  on  the  two 
agreements  of  the  loth  of  March  1828  ;  by  one  of  which  Fry  binds 
himself  to  pay  the  rent  of  $100  to  Dr.  Stewart,  of  the  farm  on 
which  Iliskey  then  lived.  The  agreement  is  not  signed  by  Stewart, 
but  it  is  said  that  both  of  the  papers  are  in  his  handwriting.  He 
is  a  witness  to  the  other,  which  is  an  agreement  between  Fry  and 
Hiskey,  by  which  Iliskey  agrees  to  work  a  year  for  Fry  for  $o  per 
month,  commencing  on  the  1st  of  April  then  next ;  the  said  Iliskey 
to  work  the  farm  he  then  lived  on,  "  said  Fry  to  furnish  said  Iliskey 
with  all  farming  utensils,  horses,  cows,  and  everything  that  is  neces- 
sary to  enable  him  to  work  the  farm,  and  to  pay  Iliskey  for  his 
labor,  $5  per  month."  On  the  5th  of  December  1826,  Stewart 
had  rented  to  Hiskey,  by  a  written  lease,  for  a  year,  which  ended 
1st  April  1828.  Iliskey  states  that  he  gave  up  the  land  and  all 
he  had  to  Fry,  and  agreed  to  work  for  him  at  $o  per  month.  The 
purport  of  these  two  agreements  is,  that  Iliskey  should  remain  on 
the  land,  and  should  work  it  for  Fry,  who  should  pay  the  rent  for 
it,  and  his  wages,  for  his  labor.  Under  these  agreements,  Iliskey 
continued  to  live  on  the  land  and  to  farm  it,  as  he  had  done  before. 
Under  another  agreement  with  the  plaintiff,  he  cut  the  grain  and 
hauled  it  to  the  barn  on  the  place  and  stacked  it  up.  If  you  be- 
lieve, from  the  evidence,  that  the  land  continued  still  in  the  actual 
possession  of  Iliskey,  under  these  agreements,  after  the  sale  of 
the  grain  to  the  plaintiff,  until  the  levy  and  sale  of  it  to  the  defend- 
ant, and  that  after  it  was  cut  it  continued  in  the  actual  possession 
of  Iliskey,  and  if  you  are  also  of  opinion  that  sufficient  time  elapsed, 
after  it  was  cut,  before  the  levy  by  the  constable,  to  allow  it  to  be 
removed  and  placed  in  the  possession  of  Fry,  the  defendant  is  en- 
titled to  your  verdict ;  if  you  believe  he  purchased  the  property  at 
constable's  sale,  as  is  alleged. 

But  if  the  possession  of  the  goods  was  actually  changed  ;  if. 
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after  it  was  cut,  the  grain  was  put  into  the  actual  possession  of  Fry, 
or  if  it  were  removed  to  some  part  of  the  farm,  of  which,  at  the 
time,  he  had  actual  possession,  the  transfer  to  Fry  would  be  good, 
and  he  ought  to  recover. 

The  defendant  excepted  to  this  charge.  The  verdict  was  for  the 
plaintiff.  The  defendant  moved  for  a  new  trial ;  and  after  argu- 
ment, the  court  being  equally  divided  on  the  question,  the  rule  to 
show  cause  why  a  new  trial  should  not  be  granted  was  discharged, 
and  a  judgment  was  entered  on  the  verdict  for  the  plaintiff. 

Error  was  now  assigned  here  in  the  charge  of  the  court  in  this : 

1.  That  the  court  did  not  answer  the  second  and  third  points  put 
by  the  defendant. 

2.  That  the  court  referred  the  construction  of  a  paper  to  the 
jury,  which  it  was  the  province  of  the  court  to  construe. 

Crawford,  for  the  plaintiff  in  error. 

There  was  no  dispute  as  to  the  facts.  Fry  lived  seven  miles  from 
the  farm  in  the  actual  possession  of  Hiskey,  and  Hiskey  had  every 
indicia  of  ownership  of  the  property  in  question,  which  he  could 
have;  he  contended,  therefore,  that  the  sale  to  Fry  being  unaccom- 
panied by  actual  possession,  which  the  policy  of  the  law  requires 
to  accompany  a  sale  of  personal  property,  was  void  as  against  the 
execution  creditors  of  Hiskey,  who  had  a  right,  notwithstand- 
ing, to  treat  the  property  as  his,  and  sell  it  to  satisfy  these  ex- 
ecutions. 

Fry  never  had  any  actual  possession.  If  the  note  from  Fry  to 
Stewart  would  make  him  the  tenant  of  Stewart,  the  latter  had  no 
power  to  make  with  him  any  agreement  which  could  have  that 
effect.  For  Stewart  had  leased  it  to  Hiskey,  who  was  in  possession ; 
and  could  not  lease  it  to  another. 

The  court  was  asked  to  say,  that  the  single  bill  of  Fry  to  Stewart 
and  the  agreement  between  Fry  and  Hiskey  did  not,  in  law,  vest 
the  possession  in  Fry.  That  the  former  did  not  make  Fry  the 
tenant  of  Stewart,  but  was  a  mere  security  for  the  payment  of  the 
rent  from  Hiskey  to  Stewart.  The  court,  however,  did  not  answer 
these  propositions,  which  they  were  bound  to  do. 

But  the  construction  of  the  paper  was  submitted  to  the  jury. 

1.  Where  facts  exist  dv  Jiors  the  paper,  parol  evidence  as  to  these 
facts,  and  the  paper  itself  may  be  referred  to  the  jury;  but  this 
rule  only  applied,   he  contended,  when  the  paper    could  not  be 
understood  without  a  reference  to  extraneous  facts.     Here  there 
was   no  ambiguity  and  no  extraneous  facts  which  could  affect  its 
construction.     The  agreement  was  complete  in  itself,  and  the  court 
should  have  given  it  a  construction. 

2.  The  construction  of  the  paper,  and  the  answer  of  the  court, 
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should  have  been  in  favor  of  the  defendant.  The  court  should 
have  charged  the  jury  that  this  secret  agreement,  which  sought  to 
make  Iliskey  the  tenant  of  Fry,  would  not  vest  the  possession  in 
Fry,  or  take  away  the  imputation  of  fraud  to  the  possession 
of  Iliskey.  To  make  the  possession  of  the  servant  the  possession  of 
the  master,  so  as  to  take  it  out  of  the  salutary  rule,  which  imputes 
fraud  to  a  possession  continued  in  the  vendor  after  a  sale  of  per- 
sonal property,  that  servant  must  be  a  stranger,  not  a  party  to  the 
sale.  If  the  vendor  be,  by  the  agreement,  constituted  a  servant, 
and  the  possession  is  continued  in  him  after  a  sale,  and  this  pos- 
session should  be  considered  sufficient  to  vest  the  property  in  the 
vendee,  so  that  it  is  not  liable  to  the  creditors  of  the  vendor,  then 
all  the  evils  which  the  rule  on  this  subject  is  calculated  to  avoid 
would  be  sanctioned  ;  for  such  an  arrangement  would  always  be 
made.  He  referred  to  the  case  of  Welsh  v.  Bekey,  Executor  of 
I  lay  den,  1  P.  &  \V.  57,  and  contended  that  the  principle  there 
established  waa  fully  applicable  to  the  case  at  bar. 

Dunlop  and  Chambers,  for  the  defendant  in  error. 

It  is  not  pretended  in  the  argument  that  there  was  any  fraud  in 
fact  in  the  transaction  under  which  the  plaintiff  claimed,  but  it  is 
put  on  the  ground  of  a  fraud  in  law  to  postpone  the  plaintiff's 
title.  There  was  evidence  which  went  to  establish  a  transfer  of 
possession  from  the  vendor  to  the  plaintiff.  Iliskey  changed  his 
character,  and  ceased  to  be  a  tenant,  and  became  the  servant  of 
Fry,  and  his  possession  as  such  was  the  possession  of  Fry.  But 
the  question  of  possession,  the  continuance  of  that  possession,  and 
the  character  of  it,  was  for  the  jury,  and  upon  this  point  the  case 
was  fully  and  fairly  submitted  to  them. 

As  to  the  second  point  put  by  the  defendant  below,  they  con- 
tended the  court  were  not  bound  to  answer  it  at  all,  as  it  blended 
law  and  fact  together,  assuming  that  Iliskey  had  remained  in  pos- 
session of  the  wheat  sold :  Rouvert  t».  Patton,  12  S.  &  R.  253. 
But  the  court  substantially  and  correctly  answered  the  points  put, 
and  it  is  enough  if  the  point  be  substantially  answered :  Fulweiler 
v.  Bougher,  15  S.  &  R.  50 ;  Munderbach  v.  Lutz's  Administrator, 
14  Id.  220.  The  court  told  the  jury  that  if  Iliskey  continued  in 
possession  the  defendant  was  entitled  to  their  verdict,  which  was  as 
favorable  to  the  defendant  as  he  had  a  right  to  ask. 

Whether  the  transaction  transferring  personal  property  be 
fraudulent  or  not,  depends  sometimes  on  the  nature  of  the  property. 
Here  it  was  wheat  growing  in  the  ground,  and  incapable  of  actual 
delivery  of  possession.  So  far  as  possession  could  be  delivered 
it  was  done.  This  was  a  proper  question  for  the  jury,  and  was 
rightly  submitted  to  them. 
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The  papers  were  ambiguous,  and  this  ambiguity  required  parol 
evidence  to  explain  it.  The  jury  on  this  evidence  have  ascertained 
the  single  bill  to  amount  to  a  lease  from  Stewart  to  Fry.  The 
court  could  not  say  it  was  a  mere  security,  for  it  required  a  refer- 
ence to  other  evidence,  which  was  connected  with  it  and  went  to 
establish  the  character  of  the  transaction.  When  a  contract  is 
wholly  in  writing,  it  is  the  office  of  the  court,  and  not  the  jury,  to 
expound  it.  But  when  it  is  part  written  and  part  verbal,  the 
whole  may  be  left  to  the  jury :  Irvine  £  Co.  v.  Kean,  11  S.  &  R. 
280,  291 ;  Rouvert  v.  Patton,  12  Id.  253  ;  Davis's  Administrators 
r.  Blaine's  Executors,  12  Id.  131. 

The  lease  from  Stewart  to  Fry  was  good,  notwithstanding  the 
lease  to  Hiskey,  for  Hiskey  alone  could  object  to  it  on  this  ground ; 
and  he  was  present  and  assented  to  it.  Nor  was  it  a  secret  agree- 
ment, all  the  parties  necessary  to  make  it  were  present :  the  land- 
lord, the  tenant  to  surrender,  and  the  person  to  make  a  new  lease. 

Crawford,  in  reply. 

The  case  of  Irvine  v.  Kean  proves  that  when  the  contract  is 
wholly  in  writing  it  must  be  construed  by  the  court,  and  Davis's 
Administrators  v.  Blaine's  Executors,  that  the  court  is  to  give  the 
construction  of  a  written  instrument,  except  where  it  cannot  be 
understood  without  reference  to  facts  de  hors  the  writing.  He 
contended  that  the  contract  of  the  15th  March  1828  was  wholly  in 
writing,  and  could  be  perfectly  understood  without  a  reference  to 
extraneous  facts;  and  the  court  erred  in  withholding  the  con- 
struction which  was  asked.  The  court  should  have  told  the  jury 
that  there  was  no  such  thing  as  actual  possession  ;  that  the  pos- 
session of  Fry  was  but  a  constructive  possession,  which  is  not 
enough.  The  court  erred  in  referring  the  inference  from  facts 
which  were  not  disputed  to  the  jury,  when  the  court  should  have 
laid  that  inference  down  as  the  law  which  should  govern  the  case. 

There  was  no  blending  of  law  and  fact  in  the  defendant's 
second  point.  There  was  no  dispute  as  to  the  fact  which  was 
assumed  in  the  point ;  and  in  such  case  a  fact  may  be  fairly  assumed 
in  the  request  to  the  court  to  state  the  law  to  the  jury  as  to  that 
point.  The  writing  of  the  15th  March  1828  transferred  no 
possession  of  this  grain  to  Fry.  He  claimed  under  the  private  sale 
of  the  17th  March,  and  this  transaction  was  without  that  notoriety 
which  the  law,  for  the  safety  of  the  community,  requires.  There 
was  no  record,  and  no  witnesses  of  the  delivery  of  possession,  such 
as  it  was. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J.— The  cases  of  Clow  v.  Woods,  in  5  S.  &  R.  275, 
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and  of  Welsh  v.  Bekey,  Executor  of  Hayden,  1  P.  &  W.  57,  have 
gone  far  to  settle  the  law  as  to  cases  of  sales,  or  mortgages  of  goods 
where  possession  is  not  delivered.  The  present  is  on  the  one  side 
supposed  to  fall  within  these  cases.  Perhaps  this  is  one  marked 
difference — in  each  of  those  cases  the  possession  was  to  remain  in 
the  mortgagor.  In  this  it  is  alleged  to  have  been  at  once  trans- 
ferred to  the  purchaser,  and  to  have  been  ever  after  in  him  ;  and 
whether  this  was  so,  was  the  point  of  the  cause — for  I  agree  entirely 
with  those  cases.  It  was  not  contended  here  that  there  was  actual 
fraud  and  collusion  between  Fry  and  Iliskey,  though  it  was  con- 
tended in  the  Common  Pleas,  evidence  given  to  prove  it,  and  the 
court  expressly  left  this  to  the  jury.  "If  the  whole  was  an  arrange- 
ment to  cover  the  property  from  the  creditors  of  Iliskey,  while  it 
really  and  substantially  belonged  to  Iliskey,  it  is  wholly  void;"  is 
the  commencement  of  the  charge.  But  giving  up  this  point  in  this 
court,  an  error  is  charged  on  the  court  below,  that  the  court  left 
the  construction  of  the  note  and  agreement  of  the  15th  of  March 
to  the  jury.  I  do  not  understand  the  charge  so,  and  I  am  satisfied 
it  was  not  so  intended — was  not  so  in  fact.  The  note  alone,  per- 
haps, would  not  decisively  make  Fry  the  tenant,  nor  discharge 
Iliskey  from  liability  for  the  next  year's  rent ;  but  the  facts,  that 
Fry  had  purchased  all  the  horses  and  cattle  and  farming  utensils  of 
Iliskey  at  a  public  sale  by  a  constable,  and  the  agreement  between 
him  and  Miskey,  that  with  that  stock  and  those  utensils,  Hiskey 
was  to  work  the  farm  for  the  coming  year  for  Fry,  and  to  be  paid  a 
certain  price  per  month,  as  a  hireling,  and  that  Stewart,  the  land- 
lord, wrote  this  agreement  and  signed  it  as  a  witness,  taken  in  con- 
nection with  the  note  for  the  rent,  given  by  Fry  to  Stewart,  at  the 
same  time ;  would  and  did  make  Fry  the  tenant — and  after  this, 
Stewart  could  not  treat  Iliskey  as  tenant,  or  resort  to  him  for  the 
rent — unless  all  this  was  done  by  Fry  as  a  trustee  for  Iliskey,  and 
to  cover  his  property.  On  the  face  of  the  papers,  and  if  all  was 
fair,  Fry  was  tenant,  if  not  fair,  Iliskey  was  tenant ;  and  the  pos- 
session of  this  grain  after  it  was  reaped  arid  stacked  on  that  farm 
was  in  Fry  or  in  Iliskey,  according  as  the  transaction  was  bona  fide 
or  collusive — and  whether  it  was  the  one  or  the  other  was  left  to 
the  jury. 

The  other  error  assigned  is,  that  the  first  two  points  were  not 
answered.  If  the  cause  be  fairly  put  to  the  jury  on  the  matters 
of  fact  and  of  law  on  which  it  turns,  no  more  can  be  asked  of  a 
judge.  These  propositions  assumed  that  the  possession  was  always 
in  Iliskey,  and  if  so,  the  law  was  with  the  defendant,  and  so  the 
judge  expressly  charged  but  he  very  properly  went  further  and  told 
them  that  if  it  were  in  Fry  the  plaintiff  ought  to  recover. 

If  Fry  had  hired,  not  Iliskey,  but  another  man  to  work  that  farm 
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for  him,  there  would  have  been  no  doubt ;  the  possession  would  have 
been  in  him  as  much  as  if  he  had  hauled  the  grain  to  another  farm 
•of  his  own.  Fry  would  then  have  been  indisputably  tenant,  and 
the  possession  of  the  farm  his  possession.  Hiskey  was  sold  out — 
poor — in  debt — but  it  was  no  crime  to  employ  him — to  give  him 
wages,  and  if  in  truth  he  was  employed  and  paid  by  the  month, 
Fry  was  as  much  in  possession  with  Hiskey  as  a  hireling,  as  he 
woultl  have  been  if  another  man  had  been  employed.  The  fact  that 
he  was  Fry's  brother-in-law  might  raise  suspicion — the  facts  that  he 
had  been  tenant  of  that  farm  the  year  before,  and  had  owned  the 
cattle,  and  implements  of  husbandry,  might  raise  suspicion — but  it 
is  not  fraud  or  guilt  in  a  man  who  wants  a  hireling,  to  employ  a 
relation — it  is  only  so  when  done  collusively. 

Whether  then,  the  possession  always  remained  in  Hiskey,  or  was 
at  once  transferred  to  Fry,  and  was  ever  after  in  him,  depended  on 
whether  he  was  really  the  tenant,  and  Hiskey  really  the  hireling, 
and  this  was  fairly  left  to  the  jury.  Any  question  which  raises  on 
granting  or  refusing  new  trial  is  not  subject  of  writ  of  error. 

Judgment  affirmed. 

Referred  to,  6  C.  542  ;  3  Smith  257. 
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Shultze  against  Diehl 

On  the  6th  April  1830,  the  Act  of  Assembly- which  provides  that  the  lien 
of  a  mortgage  shall  not  be  affected  by  a  sheriff's  sale  was  approved  by  the 
governor.  This  act  on  the  20th  of  April  was  published  in  a  paper  printed 
in  Adams  county,  and  on  the  23d,  in  a  paper  printed  at  llarrisburg.  On  the 
10th  April  the  sheriff  of  Adams  county,  having  previously  regularly  adver- 
tised the  sume,  sold  the  land  of  K.  to  D.,  who  had  before  that  mortgaged  the 
same  to  A.  Before  the  sale,  and  before  the  passage  of  the  said  Act  of  As- 
sembly, S.,  as  the  attorney  of  the  mortgagee,  he  being  also  the  attorney  of 
the  plaintilF  in  the  execution,  gave  notice  to  the  plaintiff  that  the  mortgage 
money  would  be  claimed  out  of  the  sale.  It  was  the  understanding  of  the 
sheriff,  and  the  general  understanding  at  the  time  of  the  sale,  that  it  would 
be  so  paid,  but  the  said  Act  of  Assembly  was  not  known  by  any  person  pre- 
sent at  the  sale :  Held,  that  the  mortgagee,  A.,  was  entitled  to  be  paid  his 
mortgage  out  of  the  fund  raised  by  the  sale,  in  preference  to  a  subsequent 
judgment  creditor ;  and  that  the  purchaser  took  the  land  sold  clear  ot  the 
lien  of  the  mortgage. 

Where  at  the  time  of  a  sale  the  seller  or  any  person  present  represents  the 
title  to  be  in  a  certain  way,  and  it  turns  out  not  to  be  so,  yet  as  against  the 
person  making  the  representation,  it  shall  be  as  represented. 

Where  the  time  from  which  a  law  is  to  go  into  operation  is  fixed  in  the 
law  itself,  courts  cannot  alter  it. 

THIS  was  an  appeal  from  a  decree  of  the  Court  of  Common  Pleas 
of  the  county  of  Adonis,  distributing  the  money  raised  by  the  sale 
of  the  real  estate  of  one  Peter  Keef  haver. 

The  controversy  arose  between  Samuel  Diehl,  the  purchaser,  and 
David  Diehl,  who  claimed  to  be  paid  out  of  the  fund  in  court  the 
amount  of  a  mortgage  on  the  land  sold,  given  by  Keefhaver  to 
him  and  David  Shultze,  the  appellant,  who  claimed  the  fuud  upon 
a  judgment  obtained  against  Keefhaver  subsequent  to  the  execution 
of  the  mortgage. 

The  sale  of  the  land  out  of  which  the  fund  was  raised  was  made 
on  the  10th  of  April  1830,  and  the  deed  to  Diehl,  the  purchaser, 
was  acknowledged  in  open  court  on  the  28th  of  the  same  month. 

On  the  Oth  day  of  April  1830  the  act  entitled  "  a  supplement  to 
an  act  entitled  'an  act  for  taking  lands  in  execution  for  the  pay- 
ment of  debts,'  passed  in  1705,"  was  passed. 

This  act  was  published  in  a  newspaper  printed  in  the  county  on 
the  20th  April  1830,  and  on  the  23d  of  April  in  one  printed  at 
llarrisburg. 

-2  P.  &  W.—18 
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By  this  act  it  is  provided  that  where  the  lien  of  a  mortgage  upon 
real  estate  is  prior  to  other  liens  "  the  lien  of  such  mortgage  shall 
not  be  destroyed  or  in  any  way  affected  by  any  sale  made  by  virtue 
or  authority  of  any  writ  of  venditioni  ezponas." 

A  prior  sale  of  this  property  had  been  made  by  the  sheriff  some 
months  before,  to  the  same  purchaser,  which  had  been  set  aside  by 
the  court.  Both  sales  were  on  the  same  judgment. 

Between  the  sales  Mr.  Stevens  (who  was  counsel  of  the  plaintiff 
in  the  execution  upon  which  the  land  was  sold),  as  the  attorney  of 
the  mortgagee  gave  notice  that  the  mortgage  money  would  be 
claimed  out  of  the  proceeds  of  the  sale,  and  a  similar  notice  was 
given  by  the  mortgagee  himself. 

It  was  in  proof  by  the  sheriff  who  made  the  sale  that  this  Act  of 
Assembly  in  reference  to  mortgages  was  not  known  by  him  at  the 
time  the  sale  was  made,  and  that  it  was  not  spoken  of.  That  it 
had  been  always  the  practice  since  he  had  been  in  office  to  pay 
mortgages  out  of  the  proceeds  of  sale,  and  that  when  he  received 
the  notice  on  behalf  of  the  mortgagee,  and  at  the  sale  it  was  his 
understanding,  and  as  far  as  he  knew,  the  general  understanding, 
that  the  mortgage  money  would  be  paid  out  of  the  sale,  and  that  he 
gave  notice  to  the  mortgagee  to  be  present  at  the  appropriation  of 
this  fund. 

A  decree  of  the  court  below  having  passed  for  the  mortgagee,  the 
judgment-creditor  appealed  to  this  court. 

Miller,  for  the  appellant,  referred  to  the  Act  of  Assembly  of  the 
6th  April  1830,  Pamph.  L.  293,  and  contended  that  as  this  act 
changed  the  law  before  the  sale  was  made  the  mortgage  remained 
charged  upon  the  land,  and  the  whole  fund  should  have  been 
decreed  to  the  judgment-creditors  of  the  defendant  in  the  execution. 

Penrose,  for  the  appellees. 

The  language  of  the  Act  of  Assembly  referred  to  is  peculiar,  and 
is  now  for  the  first  time  presented  for  construction.  It  is,  that 
"  the  lien  of  such  mortgage  shall  not  be  destroyed  or  in  any  way 
affected."  It  is  not  that  the  mortgage  shall  not  be  paid  out  of 
the  sale,  but  that  it  shall  not  be  "destroyed  or  affected."  If  the 
property  mortgaged  be  sold  for  enough  to  pay  off  the  mortgage, 
and  the  whole  amount  be  paid  to  the  mortgagees,  it  is  question- 
able whether  such  a  case  would  fall  within  the  language  of  the  act. 
It  certainly  docs  not  within  the  supposed  mischief  designed  to  be 
remedied  by  it.  The  mischief  complained  of  was  that  a  judg- 
ment-creditor, junior  to  a  mortgage,  might,  and  frequently  did, 
sell  the  property  mortgaged  for  a  small  sum,  and  thus  destroy 
the  interest  of  the  mortgagee,  without  his  knowledge  or  concur- 
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rence.  But  when  the  mortgage  is  paid  off,  he  cannot  complain  that 
he  is  affected  injuriously. 

But  again,  this  Act  of  Assembly,  it  is  manifest,  was  made  for  the 
benefit  of  mortgagees,  and  the  principle  is  well  established  that  the 
person  for  whose  benefit  a  rule  exists,  may  always  dispense  with  it. 
Here  the  mortgagee  did  dispense  with  this  Act  of  Assembly  in  his 
behalf,  by  a  notice  that  he  should  claim  his  mortgage-money  out  of 
the  proceeds  of  sale,  and  by  insisting  on  doing  so  in  the  distribution 
made  by  the  court :  The  Farmers'  Bank  of  Reading  v.  Boyer  et 
al.,  16  S.  &  R.  48. 

But  no  Act  of  Assembly  is.  passed  until  it  is  published.  Law  is 
"a  rule  of  civil  conduct  prescribed,"  and  publication  is  essential  to 
give  it  the  character  of  a  law.  It  may  be  notified,  as  in  England, 
viva  voce,  by  officers  appointed  for  that  purpose,  or  by  writing  or 
printing :  1  Black.  Com.  46.  Here,  Acts  of  Assembly  are  pub- 
lished first  in  newspapers,  then  in  pamphlets,  and  afterwards  in 
volumes. 

Although,  then,  this  act  was  approved  by  the  governor  on  the  6th 
April,  it  was  not  published  until  the  20th  of  April,  and  its  exist- 
ence was  wholly  unknown  at  the  time  of  the  sale,  which  took  place 
on  the  10th,  so  far  from  the  seat  of  government  that  it  was  almost 
impossible  then  to  have  obtained  a  knowledge  of  it. 

If,  however,  it  be  considered  that  this  Act  of  Assembly  became 
a  law  on  the  6th  of  April,  so  as  to  affect  individuals  so  remote  from 
the  place  of  its  passage  that  no  publication  of  it  had  reached  them, 
yet  it  cannot  be  applied  to  the  case  of  a  sale  which  was  not  made 
after  the  passage  of  the  act.  Now,  a  sheriff's  sale  does  not  consist 
in  the  mere  outcry  of  the  property,  and  knocking  it  down  to  the 
purchaser.  The  writ  upon  which  it  is  made,  the  levy  on  the  writ, 
and  the  advertisements  required  by  the  Act  of  Assembly,  are  parts 
of  the  proceeding  which  constitute  the  sheriff's  sale.  The  issuing 
of  the  writ,  the  levy  and  the  advertisements,  were  before  the  pass- 
aore  of  the  act.  The  sale  was  commenced  then  at  the  time  of  the 

O 

passage  of  the  act,  and  the  sale  was  not  therefore  made  after  the 
act.  So  the  Act  of  14th  March  1814,  explanatory  of  the  "  Act  for 
the  sale  of  vacant  land  in  this  Commonwealth,"  does  not  extend  to 
sales  commenced  before  its  passage :  Bedford  v.  Shilling,  4  S.  & 
R.  401. 

But  no  matter  how  the  law  might  be,  it  would  be  controlled  by 
the  express  understanding  and  agreement  of  the  parties,  modus  ct 
conventio  rincunt  leycs.  Here  the  plaintiff,  who  made  the  sales, 
and  the  mortgagee,  the  only  persons  who  had  an  interest  in  it,  con- 
curred in  the  agreement  that  the  sale  should  be  made  clear  of  the 
lien  of  the  mortgage. 

Stevens,  in  reply. 
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If  the  lien  of  the  mortgage  is  not  to  be  affected,  the  money 
raised  by  the  sale  cannot  be  applied  to  it;  for  if  not  affected 
by  the  sale,  it  would  continue  to  exist  after  it,  which  would  not 
be  the  case  if  it  were  paid  off  by  the  sale.  There  was  a  differ- 
ence of  opinion  in  regard  to  the  payment  of  mortgages  out  of  the 
proceeds  of  a  sheriff's  sale.  It  was  a  vexed  question.  The  Su- 
preme Court  settled  this  question,  and  this  act  was  passed  to 
change  the  law  as  ascertained  by  this  decision.  It  is  to  have  a 
uniform  effect  and  afford  the  same  rule  to  every  man.  It  was 
passed  for  the  benefit,  as  well  of  the  defendant  as  the  mortgagee, 
and  it  must  be  the  concurring  act  of  all  parties  which  will  destroy 
its  effect. 

The  question  of  actual  knowledge  of  a  law  is  not  to  be  inquired 
into ;  every  one  is  presumed  to  have  it.  In  all  cases  where  no 
specific  time  is  named,  it  takes  effect  from  its  passage.  The  day 
being  fixed,  the  time  when  it  shall  take  effect  is  not  open  to 
be  questioned.  It  is  settled  by  the  legislature,  who  alone  are 
responsible ;  and  the  law,  as  laid  down  in  Blackstone,  is  to  ad- 
monish the  legislator,  and  not  to  regulate  the  decision  of  the 
judge.  An  Act  of  Assembly  is  promulgated  when  it  is  enrolled 
and  passed.  If  the  legislature  fix  a  precise  time  when  it  is  to  go 
into  operation,  and  the  Pamphlet  Laws,  which  are  the  onlv  mode 
of  promulgation  with  us,  are  not  published  until  after  that  time, 
this  court  would  not  say  that  it  should  not  take  effect  on  the  day 
fixed  by  the  legislature.  If  the  act  be  not  ambiguous,  the  court  is 
bound.  If  it  were  established  as  a  rule  that  a  reasonable  time 
should  be  allowed  from  the  passage  of  an  act  before  it  became  a 
law,  who  would  decide  as  to  what  time  is  reasonable  ?  The  time 
would  be  different  under  different  circumstances,  in  different  parts 
of  the  state. 

The  passage  of  an  act  is  when  it  is  returned  to  the  legislature 
with  the  signature  of  the  governor.  The  legislature  here  have  fixed 
this  time,  and  nothing  is  left  for  construction.  The  sale  was  not 
made  until  after  the  act  was  passed.  The  day  on  which  land  is 
sold,  is  the  day  of  sale.  The  advertisements  are  in  the  nature  of  a 
negotiation  for  the  sale,  an  offer  of  the  property  for  sale.  The 
words  of  this  Act  of  Assembly  apply  to  the  case,  and  no  agreement 
to  dispense  with  the  act  has  been  proved.  Here,  too,  the  pur- 
chaser took  the  deed  with  his  eyes  open. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — If  there  was  nothing  in  this  case  but  the  con- 
struction of  the  Act  of  Assembly,  and  the  question  as  to  the  time 
from  which  a  law,  expressed  as  this  is,  takes  effect,  the  decision  of 
the  court  could  not  be  supported ;  for  where  the  time  from  which 


Oct.  1830.]  OF  PENNSYLVANIA.  277 

[Shultze  v.  Diehl.] 

a  law  is  to  go  into  operation  is  fixed  in  the  law  itself,  the  courts 
cannot  alter  it. 

Before  the  passage  of  the  Act  of  the  Gth  April  1830,  the  law 
was  settled,  that  the  purchaser  of  land  at  sheriff's  sale,  took  it 
clear  of  encumbrances,  arid  the  purchase-money  went  to  the  lien- 
creditors  according  to  their  legal  priority  ;  but,  even  then,  a  levy, 
subject  to  a  specific  lien,  advertisement,  sale  and  deed  subject  to  it, 
did  not  pass  the  land  free  from  that  lien,  but  the  purchaser  took 
subject  to  it;  because  all  the  parties  to  a  transaction  can  modify 
the  terms  as  they  please,  provided  they  do  not  contravene  express 
written  law  or  public  policy. 

In  the  present  case,  every  person  interested  understood  and 
agreed  that  the  purchase  was  to  be  clear  of  encumbrances.  Every 
person  bid  on  that  idea,  and  every  person  believed  the  law  required 
a  sale  on  those  terms,  and  would  establish  those  terms,  unless  there 
was  an  express  agreement  to  the  contrary.  The  very  plaintiff,  who 
now  wishes  to  disregard  this,  directed  the  sheriff  so  to  sell;  and 
and  the  purchaser  bought  on  the  terms  of  a  title,  clear  of  encum- 
brances, not  merely  because  the  law  was  so  generally,  but  also 
because  it  was  so  expressly  understood  at  the  time  of  the  sale. 
The  application  on  the  part  of  the  person  who  expressly  directed 
the  sheriff  to  sell  in  that  way,  to  throw  the  land  on  the  purchaser, 
subject  to  an  encumbrance  equal  to  one-third  of  its  value,  is  most 
unreasonable.  A  court  is  often  called  on  to  consider  and  decide  in 
cases  where  settled  principles  are  involved,  which,  in  that  case,  ap- 
pear to  conflict.  A  man  who  purchases  is  bound,  according  to  his 
contract,  as  understood  by  himself  and  the  seller,  and  where  all 
understand  the  contract  in  the  same  way,  I  know  of  no  case  in 
which  a  party  is  subject  to  any  conditions,  or  liable  to  any  burden, 
not  contemplated  by  any  one.  If  the  bargain  is  binding  at  all,  it 
binds  as  as  it  was  made  and  understood,  and  this  principle  is  as 
plain  and  as  obligatory  on  a  court  as  any  other.  No  one  is  injured 
by  the  decision  of  the  court.  It  was  said  that  the  defendant, 
whose  land  was  sold,  was  injured;  but  I  apprehend  it  was  said 
without  consideration ;  for  if  the  land  had  been  sold,  subject  to  a 
mortgage  for  $500,  would  have  sold  for  less  by  $500. 

There  is  another  rule,  equally  well  settled  ;  where,  at  the  time 
of  a  sale,  the  seller  or  any  person  present  represents  the  title  to  be 
in  a  certain  way,  and  it  turns  out  not  to  be  so,  yet  as  against  the 
person  making  the  representation  it  shall  be  as  represented.  Now, 
here  the  person  applying  for  this  money,  by  his  attorney,  directed 
this  land  to  be  sold  free  of  encumbrances ;  although  the  client 
would  not  be  bound  by  his  attorney's  opinion  or  declarations  as  to 
the  titles,  yet  as  the  attorney  had  the  direction  of  this  sale,  and,  to 
a  certain  extent,  the  power  of  directing  the  terms,  it  never  can  be, 
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that  he  should  direct  a  sale  to  be  publicly  made  on  terms  of  giving 
the  purchaser  a  title  clear  of  encumbrances,  and  the  client  compel 
that  purchaser  to  take  it  to  encumbrances.  To  be  sure  the  attorney 
was  not  culpable  in  directing  those  terms ;  for,  at  that  time,  such 
was  the  general  law.  The  wrong  is,  in  now  endeavoring  to  impose 
a  different  contract  on  the  purchaser. 

I  have  intimated,  that  in  consistency  with  former  decisions,  a 
sale  may  be  made  under  the  present  law,  by  which  a  purchaser 
may  get  the  land  clear  of  a  prior  mortgage ;  but  to  effect  this,  it 
must  be  with  the  consent  of  the  mortgagee,  the  plaintiff  at  whose 
suit  jt  is  selling,  and  of  the  defendant,  whose  land  is  so  sold. 
And  this  ought  to  appear  in  the  levy,  advertisements  and  condi- 
tions of  sale  and  in  the  deed.  It  will  not  do  to  let  it  rest  on  parol 
proof  of  what  was  said  at  the  time  of  the  sale ;  it  must,  in  some 
shape,  appear  in  the  proceedings ;  must  form  a  part  of  the  record 
of  the  sale. 

A  case,  like  the  one  before  the  court,  cannot  again  occur  under 
the  present  act ;  and  we  have  thought  it  right  to  intimate  the 
necessity  of  hereafter  making  any  special  terms,  in  a  sheriff's  sale, 
a  part  of  the  record.  The  obvious  justice  of  this  case,  arising 
from  the  universal  understanding  of  all  parties  at  this  sale,  together 
with  the  fact  that  it  took  place  before  any  one  of  the  parties  knew 
of  this  law,  has  induced  us  to  consider  this  as  an  exception  to  what 
we  consider  will  be  the  rule  hereafter,  and  as  decided  on  the  special 
facts  which  occurred,  and  which  would  govern  any  other  case 
depending  precisely  on  the  same  facts. 

Judgment  affirmed. 

Referred  to,  11  C.  185 ;  3  Norria  395,  s.  c.  4  W.  N.  C.  407. 
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McLanalian  et  al.   Ex'rs,  against  "Wyant,  Adra'r. 


IN    ERROR. 


A.  deviHoJ  his  lands,  charged  with  certain  legacies,  to  B.,  C.  and  D.,  who 
made  partition  of  the  same  among  themselves  :  Held,  that  the  legacies  which 
before  the  partition  were  charged  on  the  whole  land  ceased  to  be  a  lien  on 
the  respective  parts  for  more  than  the  proportion  allotted  to  each  of  the  de- 


The  fund  charged  is  the  principal ;  the  lien  is  the  incident,  and  follows 
the  principal  in  its  division  precisely  in  the  proportion  that  the  whole  bears 
to  any  part — such  proportion  being  chargeable,  after  the  partition,  only  on 
each  allotment. 

Therefore,  where,  after  partition,  the  land  of  B.  was  levied  upon  and  sold 
on  a  judgment  against  him,  the  legatees  can  come  in  upon  the  fund  in  the 
hands  of  the  sherift'  only  in  the  proportion  of  the  land  sold  to  the  whole 
amount  of  the  land  charged  with  the  legacies. 

Where  one  of  the  allotments  proves  inadequate  to  pay  such  proportion,  it 
might,  under  particular  circumstances,  form  an  exception  to  the  general  rule. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Franklin 
county. 

This  was  an  action  brought  in  the  court  below  by  the  adminis- 
trator of  Elizabeth  McLanahan,  against  the  surviving  executors  of 
John  McLanahan,  with  notice  to  terre-tenants,  to  recover  a  legacy 
under  the  will  of  John  McLanahan,  her  father.  By  this  will  it 
was  devised  among  other  things  as  follows,  to  wit : 

"  To  my  sons  John,  Thomas  and  Michael  I  give  and  bequeath 
all  my  real  and  personal  estate,  with  all  the  appurtenances  thereto 
belonging,  excepting  such  part  as  hereafter  reserved  for  the  remain- 
ing legatees,  subjecting  my  land  nevertheless  to  be  liable  to  the 
several  payments  hereafter  mentioned."  lie  afterwards  devises  to 
his  daughters,  Jane,  Kebecca  and  Elizabeth,  250/.  each,  together 

O  '  O 

witli  some  articles  of  furniture. 

in  1809,  a  writ  of  partition  was  sued  out  by  Thomas,  one  of  the 
devisees,  and  after  the  return  thereof,  in  the  year  1811,  the  parties 
thereto,  Thomas,  John  and  Michael,  submitted  the  matters  therein 
to  certain  referees  mutually  chosen,  who  divided  the  lands  so 
devised  amongst  the  said  Thomas,  John  and  Michael,  which  parti- 
tion was  confirmed  by  the  court  and  acquiesced  in  bv  the  parties. 

In  April  1824,  two  hundred  acres  of  the  share  of  Thomas  were 
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levied  upon  by  the  sheriff  of  Franklin  county,  at  the  suit  of  James 
Riddle,  Esq.,  for 'the  use  of  A.  and  J.  Colhoun,  v.  John  Flanagan, 
Administrator  of  Thomas  McLanahan,  and  sold. 

(The  foregoing  statement  of  facts  embraces  all  that  is  necessary 
to  understand  the  points  raised  for  the  decision  of  the  court  in  this 
case ;  a  fuller  account,  however,  together  with  a  copy  of  the 
whole  will  and  all  the  pleadings  will  be  found  in  McLanahan  v. 
McLanahan,  1  P.  &  W.  98,  where  different  points  were  pre- 
sented.) 

The  question  here  was  whether  the  whole  of  the  legacies  charged 
by  the  will  of  John  McLanahan  upon  the  lands  devised  to  Thomas, 
John  and  Michael  should  be  taken  out  of  the  proceeds  of  the  two 
hundred  acres  of  Thomas's  share,  which  had  been  assigned  to 
him  in  the  partition  and  sold  by  the  sheriff  at  the  suit  of  Riddle, 
for  the  use  of  Colhoun :  or  whether  Thomas's  part  was  liable  for 
more  than  one-third  of  the  legacies,  which  were  a  lien  on  all  the 
lands  devised. 

The  court  below  charged  the  jury  that  as  soon  as  the  sheriff's 
deed  was  acknowledged  the  land  sold  was  discharged  from  the 
encumbrance  of  the  legacies,  and  the  sheriff  became  liable  to  pay 
them  in  the  proportion  which  the  land  sold  bears  to  the  whole 
amount  of  the  land  devised  by  John  McLanahan  to  his  three  sons 
charged  with  them. 

Dunlop,  for  the  plaintiffs  in  error. 

Judicial  sales  of  the  land  divest  all  liens,  whether  general  or 
specific  :  McLanahan  v.  McLanahan,  1  P.  &  W.  96. 

Each  part  is  liable  for  the  whole  without  apportionment,  and 
where  a  sale  of  a  vart  is  made  it  operates  to  discharge  the  whole 
land  from  liens. 

Chambers,  for  defendant  in  error. 

The  testator  devised  his  lands  to  his  three  sons,  charged  with 
pecuniary  legacies ;  they  divided  them  into  three  parts,  which 
were  a  common  fund  to  pay  the  legacies  charged  on  them — the 
charge  by  law  was  equal,  and  one  part  ought  not  to  bear  more 
than  its  proportion.  It  is  a  doctrine  well  established  that  where 
land  is  charged  with  a  burden,  the  charge  ought  to  be  equal,  and 
one  part  should  not  bear  more  than  its  proportion,  and  equity 
will  preserve  this  equality  by  compelling  the  owner  of  each  part 
to  a  just  contribution  :  Harbert's  Case,  3  Co.  14 ;  Harris  v.  In- 
gledew,  3  P.  Wins.  98 ;  Stevens  v.  Cooper,  1  Johns.  Ch.  430 ; 
Cheesebrough  v.  Millard,  Id.  409.  No  decision  or  opinion 
can  be  produced  to  support  the  position  of  the  plaintiff  in  error 
that  all  the  legacies  should  be  paid  out  of  the  fund  raised  by 
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the  sheriff  from  the  sale  of  Thomas's  land,  and  that  the  land  of 
the  other  devisees  is  thereby  discharged.  Equity,  so  far  from  com- 
pelling a  creditor  to  resort  to  one  part  of  an  estate  charged  with  a 
common  burden,  will  restrain  him  from  levying  the  whole  of  his 
claim  on  one  part,  so  far  as  it  is  in  the  power  of  a  court  of  equity 
to  interfere.  The  grantee  of  rent  has  been  restrained  from  levying 
the  whole  rent  upon  one  of  the  purchasers :  1  Eq.  Gas.  Ab.  33 ;  1 
Madd.  Ch.  Pr.  193.  Creditors  have  been  compelled  to  wait  until 
the  proportions  of  devisees  to  pay  a  charge  on  their  estates  was 
ascertained :  Harris  v.  Ingledew,  3  P.  Wms.  98.  The  plaintiffs' 
omission  to  receive  their  legacy  out  of  moneys  raised  by  sales 
could  not  operate  further  to  their  prejudice  than  if  they  had  re- 
leased the  land  of  Thomas.  A  release  of  part  of  the  estate 
charged  would  have  operated  to  the  discharge  of  a  proportional 
part  of  the  debt :  Stevens  v.  Cooper,  1  Johns.  Ch.  430 ;  1  Caincs's 
Cas.  73.  The  judicial  sales  by  the  sheriff  and  administrators  was 
not  per  se  a  payment — they  were  only  a  means  of  payment  which 
plaintiffs  might  waive :  Bank  of  Penn.  v.  Winger,  1  Rawle  303. 
It  was  not  for  the  other  debtors  to  object  to  such  waiver,  at  least 
further  than  to  the  discharge  of  one-third,  being  the  equitable 
proportion  of  that  part  of  the  common  fund.  As  a  fund  or  means 
of  payment,  plaintiffs  are  not  bound  to  pursue  or  retain  except  in 
favor  of  a  surety.  The  defendants  were  not  sureties,  but  joint 
debtors  in  representing  the  fund  devised  and  charged.  If  the 
plaintiffs  had  claimed  and  recovered  out  of  the  assets  of  the  estate 
of  Thomas  McLanahan,  deceased,  all  their  claim,  the  administrators 
might  have  sustained  an  action  against  the  defendants  below  for 
contribution.  The  defendants  are  not  injured.  The  court  cannot 
intend  that  they  have  paid  to  the  other  legatees  more  than  their 
proportions  ;  if  they  had,  our  broad  system  of  equitable  defence 
might  admit  of  an  inquiry  into  it,  and  protect  the  defendants  by  a 
proper  adjustment. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — The  (juestion  presented  to  the  court  is,  shall  the  pro- 
coeds  of  the  sheriff's  sale  of  the  share  of  Thomas  be  applied  to 
discharge  the  whole  or  one-third  of  the  legacies,  which  were  made 
a  lien  on  all  the  lands  devised  to  Thomas,  John  and  Michael  ?  In 
reason  and  common  sense,  if  Thomas  received  but  one-third  of  the 
land,  both  in  quantity  and  quality,  he  should  only  be  liable  for 
one-third  of  the  legacies.  To  make  his  share  liable  for  more 
would  be  contrary  to  the  evident  intention  of  the  testator,  as  is 
manifest  from  his  having  made  all  his  land  devised  to  his  sons, 
equally  liable.  If  it  be  clear  that  he  intended  to  subject  all  his 
land  equally  to  the  payment  of  the  legacy  in  question,  by  what 
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rule  of  law  is  the  court  authorized  to  say  that  the  share  of  Thomas 
shall  be  alone  answerable?  Certainly  by  no  principle  to  be  found 
in  the  books  of  reports  or  elementary  writers.  The  making  par- 
tition could  not  render  him  liable,  because  it  was  what  the  law 
would  have  compelled  him  to  do  at  the  instance  of  either  of  the 
tenants  in  common.  The  rights  of  a  party  shall  not  be  affected  by 
doing  that  voluntarily  which  the  law  would  have  forced  him  to  do. 
Infants  or  feme  coverts  cannot  avoid  an  act  done  during  infancy  or 
coverture  which  the  laiv,  if  they  had  refused,  would  have  compelled 
them  to  do:  3  Burr.  1801.  Thomas,  then,  so  far  as  appears,  did 
nothing  to  render  his  share  exclusively  liable  for  the  whole  amount 
of  the  legacy.  But  it  is  urged  that  by  modern  decisions  of  this 
court  a  sale  by  the  sheriff  extinguishes  all  liens,  and  especially  the 
lien  of  legacies.  Without  inquiring  how  far  that  position  is  sanc- 
tioned by  the  cases  relied  on,  I  would  merely  remark  that,  so  fur 
as  the  decisions  have  gone  on  that  subject,  I  feel  myself  bound  to 
submit.  But  certainly  it  has  not  yet  been  decided  that  a  legacy 
charged  on  land,  and  payable,  with  interest  annually,  in  ten  years, 
or  at  the  death  of  A.,  is  extinguished  by  a  sale  of  the  land  on  a 
judgment  against  a  devisee,  nor  that  a  judgment  which  on  the  face 
of  the  record  is  payable  in  ten  years,  is  discharged  by  a  sheriff's 
sale.  In  the  former  case,  the  legatee  would  be  obliged  to  relinquish 
the  lien  on  the  fund  upon  which  the  donor  had  charged  the  legacy 
as  a  good  and  sufficient  security  ;  and  in  the  latter,  the  judgment- 
creditor  would  lose  his  lien,  although  the  judgment  was  only  pay- 
able in  ten  years.  Would  not  this  court,  by  such  a  decision,  be 
doing  that  which  the  legislature  is  prohibited  from  doing  ?  It  may 
indeed  be  well  questioned,  how  far  a  court  would  be  authorized  to 
make  a  decision  in  violation  of  a  contract,  by  compelling  the  judg- 
ment-creditor to  receive  his  money  ten  years  before  his  contract 
bound  him  to  receive  it ;  and  whicli  contract  the  defendant,  at  the 
time  of  making  it,  being  clear  of  encumbrances,  had  an  unquestion- 
able right  to  enter  into.  So,  also,  in  the  case  of  dower  adjudged 
by  the  Orphans'  Court  to  remain  a  lien  on  lands  taken  at  the 
appraisement,  the  same  difficulties  would  exist.  Many  other  cases 
might  be  suggested  of  a  similar  character  which,  I  apprehend,  are 
not  yet  decided,  and  which  may  hereafter  furnish  exceptions  to  the 
rule  as  broad  as  the  rule  itself.  These  questions  have  been  ad- 
verted to  as  indicating  at  present  my  individual  impressions,  and 
because  it  has  been  contended  in  this  case  that  the  court  are  bound 
to  carry  the  principles,  which  it  is  said  have  been  decided,  through 
all  the  varying  cases  which  may  arise  on  this  branch  of  the  law. 

The  question  under  consideration  does  not  come  within  either 
the  letter  or  spirit  of  any  of  the  decisions  referred  to.  By  the 
partition,  the  proportion  of  Thomas's  liability  attached  exclu- 
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sivoly  on  his  share ;  and  was  discharged  from  any  proportion  of  the 
other  two-thirds,  which  attached  on  the  respective  shares  of  John  and 
Michael.  If  this  position  be  true  (and  it  is  believed  to  be  perfectly 
consistent  with  the  justice  arid  equity  of  the  case,  as  well  as  the 
law),  each  of  the  three  parts,  after  the  partition,  became  separately 
liable  for  one-third  of  the  legacies,  and  no  more.  This  is  fairly 
deducible  from  the  case  of  Jackson  v.  Pearce,  in  10  Johns.  Hep. 
414,  417.  In  that  case,  the  court  decided,  that  "where  a  mortgage 
is  given  of  an  undivided  part  or  share  in  a  large  tract  of  land,  and 
on  partition,  the  right  or  share  of  the  mortgagor,  is  allotted  in  sev- 
erally, the  mortgage  will  be  considered  as  attached  to  the  part  so 
assigned,  as  the  share  of  the  mortgagor,  and  will  cover  his  whole 
interest  therein."  See  Morris  v.  McConnachy's  Ex'rs,  1  Yeates  189. 
To  my  mind  the  converse  of  the  proposition  is  necessarily  involved 
in  this  decision — that  where  land  is  charged  with  a  burden,  each 
part  ought  to  bear  no  more  than  its  due  proportion  of  the  charge ; 
and  that  equity  will  compel  each  party  to  a  just  contribution,  as 
decided  in  Stevens  v.  Cooper,  1  Johns.  C.  R.  425.  The  court  and 
the  bar  seemed  to  consider  the  question  in  the  case  of  Jackson  v. 
Pearce  too  well  settled  to  be  controverted  by  any  course  of  reason- 
ing. The  case  of  Stevens  v.  Cooper,  1  Johns.  C.  11.,  and  the 
authorities  there  cited,  taken  in  connection  with  the  case  of  Jackson 
v.  Pearce,  clearly  proves  that  each  part  or  share,  if  equal  in  value, 
is  only  liable  to  be  charged  with  one-third  of  the  legacies  with 
which  the  whole  estate  was  encumbered  by  the  devise.  And  I  think 
it  may  be  fairly  inferred  from  the  decision  in  Stevens  v.  Cooper, 
that  chancery  would  prohibit  any  attempt  to  recover  more  than  a 
due  proportion  of  the  legacies.  This  inference  is  corroborated  by 
the  case  of  Hays  v.  Ward,  4  Johns.  C.  11.  134,  where  a  creditor 
took  from  the  maker  of  a  promissory  note,  endorsed  by  plaintiff,  a 
bond  and  mortgage,  and  instead  of  resorting  to  the  mortgage,  sued 
the  plaintiff,  and  the  endorser,  the  court  granted  an  injunction  to 
stay  the  suit  at  law,  until  the  creditor  had  pursued  his  remedy  on 
the  mortgage.  It  is  true,  the  case  was  decided  on  the  rights  of 
principal  and  surety,  whereas  the  case  under  review  chiefly  rests  on 
the  principles  of  law  relative  to  apportionment.  Like  the  case  of 
principal  and  surety  it  might,  however,  under  certain  circumstances, 
involve  the  doctrine  of  contribution  and  substitution.  The  same 
principles,  which  I  have  abstracted  from  the  cases  that  have  been 
cited,  will  be  found  on  examination  to  exist  at  common  law.  They 
are  so  consonant  to  justice  and  equity,  as  well  as  to  the  nature  and 
fitness  of  things,  that  any  code  of  laws  would  be  defective  without 
such  provisions.  If  this  question  be  tested  by  the  common-law 
doctrine  of  apportionment,  we  shall  find  the  same  principles 
governing  and  controlling  the  rights  of  the  parties.  Whether  the 
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question  be  in  relation  to  the  apportionment  of  a  rent,  condition 
or  partition  between  parceners,  or  tenants  in  common,  a  reference 
to  a  few  of  the  authorities  on  this  subject,  will  I  think  be  sufficient. 
Apportionment,  says  Lord  Coke,  signifieth  a  division  or  partition 
of  a  rent,  common,  &c.,  or  making  it  into  parts:  Co.  Litt.  147,  b. 
The  definition  is  imperfect.  Apportionment,  it  is  said,  frequently 
denotes  not  division,  but  distribution,  and  in  its  ordinary  technical 
sense,  the  distribution  of  one  subject  in  proportion  to  another  pre- 
viously distributed.  A  well-digested  reference  to  the  authorities  on 
the  apportionment  of  rent  will  be  found  in  a  note  to  the  case  of 
Ex  parte  Smyth,  in  1  Swanton's  Rep.  338.  If  a  lessor  granteth 
part  of  the  reversion  to  a  stranger,  the  rent  shall  be  apportioned, 
for  the  rent  is  incident  to  the  reversion.  So,  if  a  tenant  by  knight 
service  by  his  last  will  and  testament  in  writing  devise  the  reversion 
of  two  parts  of  the  land,  the  devisee  shall  have  two  parts  of  the 
rent:  Co.  Litt.  148,  a,  n.  8,  and  §§  222-3-4.  Again,  if  coparce- 
ners make  partition,  at  full  age,  and  unmarried,  and  of  sane  memo- 
rie,  of  lands  in  fee-simple,  it  is  good  and  firme  for  ever,  albeit  the 
values  be  unequal :  Co.  Litt.  166  a.  So  a  partition  of  lands  en- 
tailed between  parceners,  if  it  be  equal  at  the  time  of  partition, 
shall  bind  the  issues  in  tail  for  ever,  albeit  the  one  do  alierie  her 
part :  Co.  Litt.  173  a. 

Each  allotment  by  the  partition  and  operation  of  law,  became 
the  exclusive  property  ef  him  to  whom  it  was  assigned ;  and  the 
land,  on  which  the  legacies  were  charged,  was  divided  into  three 
parts.  So  that  the  legacy,  which  before  the  partition  had  been 
charged  on  the  whole  land,  ceased  to  be  a  lien  on  the  respective 
parts  for  more  than  the  proportion  allotted  to  each  one  of  the  de- 
visees. The  fund  charged  was  the  principal,  the  lien  was  the  inci- 
dent, and  followed  the  principal  in  its  division  in  precisely  the  same 
proportion  that  the  whole  bore  to  any  part.  Such  proportion  being 
separately  chargeable,  after  the  partition,  only  on  each  allotment, 
unless  indeed  any  one  of  the  allotments  are  found  inadequate  to  pay 
such  proportion.  It  might  then  perhaps,  under  particular  circum- 
stances, form  an  exception  to  the  general  rule. 

From  what  has  been  said,  it  follows,  that  there  was  no  error  in 
the  charge  of  the  court,  and  that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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Delap  against  Stewart  et  al. 


I.V    ERROR. 


S.  devised  two  plantations  in  trust,  to  apply  the  rents  to  the  maintenance  of 
his  brother  and  his  family  during  his  life  ;  and  bequeathed  §1000,  with  direc- 
tions to  apply  the  interest  nnd  any  part  of  the  principal  which  the  trustee* 
should  deem  necessary  to  the  same  object,  and  to  divide  the  residue  at  the 
brother's  death  among  the  children.  A  judgment  was  recovered  against  the 
brother  and  two  sureties  ;  and  having  paid  part  of  the  debt,  he  and  the  sure- 
ties prevailed  with  the  trustees  to  advance  the  residue  on  the  credit  of  the 
judgment,  of  which  they  took  an  assignment.  Held,  that  the  judgment  was 
not  satisfied  as  against  the  sureties,  and  that  they  were  compellable  to  pay  the 
same. 

ERROR  to  the  Common  Pleas  of  Adams  county. 

This  was  a  scire  facias  post  annum  et  diem  issued  to  revive  a 
judgment  of  record  in  the  said  court  ill  favor  of  Charles  Delap, 
against  David  Stewart,  Thomas  McKnight  and  Andrew  Wray,  of 
which  on  the  27th  May  1825,  the  plaintiff  received  §77.13,  from 
David  Stewart,  and  the  balance  from  Isaac  Wireman  and  Joseph 
Arendt,  trustees  under  the  will  of  Charles  Stewart,  to  whom  he  on 
that  day  assigned  the  balance  of  the  said  judgment.  Defence  was 
taken  to  the  scire  facias  by  Mr.  McKnight  on  the  ground  that  he 
and  Wray  were  the  sureties  of  David  Stewart  only,  and  as  the  pay- 
ment of  the  judgment  was  made  by  the  trustees  out  of  the  trust 
fund,  in  which  David  Stewart  had  the  beneficial  interest,  it  amounted 
to  a  payment  of  the  judgment  as  against  the  sureties. 

Proof  was  made  that  David  Stewart  was  the  principal,  and  Mr. 
McKnight  and  Wray  were  his  sureties  in  the  judgment,  and  that 
the  amount  paid  by  the  trustees  was  paid  out  of  the  trust  fund. 
These  trustees  were  appointed  by  the  will  of  Charles  Stewart,  which 
so  far  as  material  in  this  suit  was  as  follows : 

"  I  devise  to  J.  Arendt,  Sr.  and  Isaac  Wireman,  and  their  heirs, 
my  two  plantations,  situate  in  Menallen  township,  in  the  county  of 
Adams,  to  wit :  the  old  farm  on  which  I  formerly  lived,  and  the 
farm  purchased  as  the  property  late  of  John  Mackley,  during  the 
lifetime  of  my  brother,  David  Stewart,  to  be  rented  by  them,  and 
the  rents  to  be  applied  by  the  same  trustees  for  the  support  and 
maintenance  of  the  said  David  Stewart,  and  such  of  his  family  as 
shall  be  with  him,  and  to  be  paid  at  the  discretion  of  the  said  trus- 
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tees,  in  such  suras,  and  at  such  times  as  they  may  think  proper,  he 
to  have  no  control  over  it." 

"  Also,  it  is  my  will,  and  I  do  order  and  direct  my  executors 
hereinafter  named,  to  pay  over  to  the  said  John  Arendt,  and  Isaac 
Wireman,  $1000,  in  good  obligations  now  due,  or  the  said  $1000 
in  money  as  soon  as  the  same  can  be  collected,  out  of  the  moneys 
due  to  me  after  my  decease,  and  to  put  it  to  interest,  and  the  in- 
terest annually  to  be  applied  to  the  support  and  maintenance  of  my 
said  brother,  David  Stewart,  and  such  of  his  family  as  continue  to 
live  with  him  ;  and  should  it  happen  from  sickness  or  other  circum- 
stances that  part  of  the  principal  in  the  opinion  of  the  said  trustees, 
be  necessary  for  the  comfortable  support  and  maintenance  of  the 
said  D.  Stewart,  they  hereby  are  authorized  to  appropriate  so  much 
thereof  as  they  in  their  discretion  may  judge  necessary  for  the  pur- 
poses aforesaid,  and  if  at  the  death  of  the  said  David,  the  whole  or 
any  part  of  the  said  $1000,  should  be  unexpended,  then  it  is  my 
will  that  the  same  be  equally  divided  among  all  his  children,  share 
and  share  alike,  and  their  heirs." 

Wireraan,  one  of  the  trustees  being  objected  to  as  a  witness  and 
the  objection  overruled  by  the  court,  testified  that  all  the  parties  to 
the  judgment  requested  the  trustees  to  apply  the  trust  fund  in  the 
way  they  had  done ;  that  McKnight  had  said  it  would  be  giving  him 
or  them  time  to  pay  it.  That  he  was  not  present  when  it  was  paid, 
but  it  was  paid  with  a  view  of  purchasing  the  judgment. 

The  plaintiffs  requested  the  court  to  charge  the  jury. 

1.  That  if  the  money  were  advanced  by  Arendt  to  Delap,  at  the 
request  of  all  the  defendants,  as  a  purchase  of  the  judgment,  and 
merely  to  give  the  defendant  longer  time  to  pay  it  in,  and  was  not 
intended  nor  understood  at  the  time  by  any  of  the  parties  to  be  an 
extinguishment  or  satisfaction  of  the  judgment,  but  was  agreed, 
understood  and  intended  by  all  the  parties  still  to  remain  good 
against  all  the  defendants,  that  then  the  plaintiffs  are  entitled  to 
recover. 

2.  That  nothing  contained  in  the  assignment  of  said  judgment, 
operates  as  a  legal  extinguishment  of  said  judgment,  without  and 
contrary  to  the  intention  and  agreement  of  the  parties. 

The  court  charged  the  jury  in  the  negative  of  these  propositions, 
upon  the  evidence  as  given  in  the  cause. 

The  verdict  being  for  the  defendant,  the  plaintiffs  upon  this 
writ  of  error,  which  they  had  sued  out  to  the  judgment  entered 
upon  it,  assigned  for  error  the  answers  of  the  court  to  the  points 
put  by  them,  arid  to  which  they  had  excepted. 

The  cause  was  argued  by 

Stevens,  for  the  plaintiffs  in  error,  and  by 
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Fuller  and  Carothers  (with  whom  was  Penrose],  for  the  defend- 
ants, who  referred  to  Kessler  v.  McConachy,  1  Kawle  439,  and 
Keller  v.  Leib,  1  P.  &  W.  220. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  case  is  this :  Charles  Stewart  devised  two 
plantation-s  in  trust  to  apply  the  rents  to  the  maintenance  of  his 
brother  and  his  family  during  his  life,  and  bequeathed  a  thousand 
dollars,  with  directions  to  apply  the  interest  and  any  part  of  the 
principal  which  the  trustees  should  deem  necessary  to  the  same 
object,  and  to  divide  the  residue  at  the  brother's  death  among  his 
children.  A  creditor  subsequently  recovered  a  judgment  against 
the  brother  and  two  sureties ;  and  the  brother  having  paid  part  of 
the  debt,  he  and  the  sureties  prevailed  with  the  trustees  to  advance 
the  residue  on  the  credit  of  the  judgment,  which  was  assigned  as  a 
security :  and  the  question  is,  whether  any  rule  of  law  or  equity 
forbids  this  as  an  investment  of  the  trust  fund. 

It  is  a  material  part  of  the  case,  that  the  judgment  remained  un- 
satisfied at  law.  That  the  advancement  should  not  be  taken  as 
payment,  but  as  the  consideration  of  an  assignment,  was  an  express 
condition  of  the  agreement,  which  is  to  be  executed,  if  at  all,  in  all 
its  parts.  It  is  unnecessary  to  say  what  would  have  been  the  con- 
sequence of  direct  payment  and  a  formal  entry  of  satisfaction,  as  it 
is  evident  from  the  transfer  of  the  ownership  that  all  parties  consi- 
dered the  judgment  to  be  an  unsatisfied  security.  The  defendants 
insist  they  have  an  equity  that  entitles  them  to  turn  the  advance- 
ment into  absolute  payment,  which,  they  allege,  would  be  within 
the  scope  of  their  trust.  It  is  apparent,  however,  that  such  an 
equity  would  be  in  the  face  of  their  own  agreement ;  and  it  is,  be- 
side, fallacious  to  assume  that  payment  would  be  consistent  with  the 
trust.  There  is  not  a  word  in  the  directions  to  the  trustees  tliat 
looks  to  anything  beyond  personal  maintenance  and  support.  On 
the  contrary,  the  obvious  purpose  of  the  trust  was  to  guard  the  tes- 
tator's bounty  from  interception  by  creditors.  It  is  said  that  to 
relieve  the  brother's  household  goods  from  the  pressure  of  an  exe- 
cution, would  conduce  directly  to  the  purpose.  Certainly  it  would. 
.But  to  relieve  them  by  paying  the  debt,  instead  of  purchasing  them 
in,  would  leave  them  exposed  to  other  creditors,  as  well  as  subject 
them  to  the  disposition  of  the  brother,  who  was  to  have  no  control 
over  the  trust  property.  In  fact  the  fund  might  be  exhausted 
in  payment  of  debts,  without  accomplishing  a  single  object  of 
the  trust.  Nor  could  the  trustees  have  safely  paid  the  money 
to  the  ccstui  quc  trust,  with  permission  to  use  it  at  his  pleasure. 
To  put  any  part  of  the  fund  into  his  hands  would  have  been 
inconsistent  with  their  duty  in  preventing  him  from  having  a 
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control  over  it.  Being  interposed  to  prevent  him  from  wasting 
it,  they  would  have  confided  the  application  of  it  to  him  at  their 
peril,  and  any  connivance  with  him  to  divert  it  from  the  prescribed 
object  would  have  been  a  breach  of  trust.  The  argument,  then, 
that  payment,  with  his  approbation,  would  be  equivalent  to  pay- 
ment to  himself,  is  without  force,  because  without  foundation. 
The  trustees  had  indeed  power  to  break  in  on  the  principal, 
in  case  they  should  think  it  necessary  ;  but  a  plain  answer  to 
any  inference  from  this,  is  that  they  have,  in  fact,  not  thought  it 
necessary. 

By  taking  a  security  for  what  they  advanced,  they  took  care 
not  to  leave  that  matter  in  doubt.  It  is  the  sureties  who  attempt 
to  break  in  on  the  principal  against  the  consent  of  the  trustees, 
and  with  a  view  to  their  own  advantage.  It  is  said,  however, 
that  to  sanction  the  transfer,  would  enable  the  trustees  to  sell  the 
eestui  que  trust  out  of  house  and  home.  I  see  nothing  in  that. 
If  the  property  was  bought  in  by  them,  it  would  be  held  under 
the  trust  for  his  use  ;  and  if  bought  by  strangers,  the  proceeds 
would  be  part  of  the  fund,  and  he  would  be  entitled  to  the 
benefit  of  it.  The  fallacy  is  in  considering  the  transfer  as  being 
to  the  trustees  in  their  own  right.  The  use  they  should  make  of  it 
would  depend  on  their  discretion,  which,  it  is  fair  to  presume, 
would  be  exercised  with  a  single  eye  to  his  advantage,  as  a 
failure  in  this  particular  would  render  them  liable  for  a  breach  of 
trust. 

So  far  is  the  judgment  from  being  necessarily  an  instrument  of 
oppression  that  it  may  be  the  only  efficient  means  of  preserving 
the  property  for  his  use.  But  having  obtained  the  ownership  of 
it,  they  are  not  compellable  to  use  it  for  the  advantage  of  the 
sureties,  who  are  entitled  to  no  benefit  from  the  trust,  the  objects 
of  which  are  unconnected  with  their  equity  against  the  cestui 
que,  tru&t,  as  their  principal.  Would  it  not,  then,  be  monstrous  to 
permit  the  defendants,  after  having  seduced  the  trustees  into  the 
particular  measure,  to  profit  by  it  at  the  expense  of  the  trust  and 
in  the  teeth  of  their  own  agreement?  If  the  judgment-creditor, 
the  trustees,  and  the  defendants  have  agreed  that  the  transaction 
shall  be  a  purchase  and  not  a  payment,  what  policy,  or  principle 
of  law,  requires  them,  without  fraud  or  misrepresentation,  to  be 
cut  loose  from  their  agreement?  The  arrangement  gave  the  de- 
fendants the  benefit  of  delay,  and  probably  saved  their  property 
from  being  sacrificed ;  so  that  an  objection  to  the  validity  of  it 
comes  from  them  with  a  bad  grace.  But  I  am  unable  to  see  any 
defect  in  it,  even  without  their  assent.  The  trustees  have  nothing 
to  do  with  equities  between  principal  and  surety.  Their  duty  is 
limited  to  an  administration  of  the  fund  to  the  maintenance  of  the 
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cestui  que  trust  and  distribution  of  it  at  his  death  among  his  chil- 
dren ;  and  to  effect  this  they  may  collect  the  money  from  all  or 
any  of  the  parties  legally  liable,  leaving  to  them  their  remedies 
against  each  other,  with  which  the  trustees  have  nothing  to  do.  If 
the  sureties  fail  in  obtaining  satisfaction  to  be  made  by  the  prin- 
cipal, they  will  be  in  at  least  as  good  condition  a.s  they  were  before 
the  arrangement ;  but  they  cannot  manage  matters  so  as  to  procure 
payment  to  be  made  out  of  the  trust  fund  at  the  expense  of  the 
trustees  or  the  persons  ultimately  entitled. 

Judgment  affirmed. 
HUSTON,  J.,  dissented. 


In  re  State  Hoad  from  Gettysburg. 

The  Act  of  the  23d  of  April  1825  docs  not  j;ive  the  Quarter  Sessions 
power  to  vacate-  absolutely  a  state  road.  It  expressly  forbids  a  vacation 
unless  when  the  view  or  review  supplies  another  route.  Views  and  reviews 
may  be  granted  under  the  Act  of  1S25  and  that  of  ISU'J,  to  vacate  and  change 
the  route  of  a  state  road  before  it  has  been  opened.1 

CKRTIOHARI  to  the  Court  of  Quarter  Sessions  of  the  county  of 
Adams. 

This  writ  was  taken  to  the  decree  of  that  court  confirming  the 
report  of  reviewers,  appointed  to  review  a  part  of  the  state  road 
from  Gettysburg,  in  the  county  of  Adams,  to  the  top  of  Cono- 
cocheague  hill,  in  Perry  county. 

The  following  errors  were  assigned: 

1st.  The  court  erred  in  appointing  viewers  to  view  and  vacate 
or  change  the  route  of  the  road  as  reported  by  the  state  commis- 
sioners. 

2d.  Also  in  appointing  reviewers  and  receiving  and  confirming 
their  reports. 

3d.  The  reports  of  the  viewers  and  reviewers  were  both  errone- 
ous: First,  because  the  routes  were  not  surveyed  and  chained  by 
nor  in  the  presence  of  the  viewers  or  reviewers.  2d.  They  do  not 
describe  the  parts  of  the  former  route  or  routes  to  be  vacated.  3d. 
Because  a  road  opened  according  to  the  report  of  the  reviewers 
north  of  Conewago  creek  would  not  unite  with  the  road,  as  reported, 
south  of  that  creek. 

4th.   The  court  ought  to  have  rejected  both  reports,  and  to  have 

1  Hut  see  State  Road  from  Phoenixville,  '2  Smith  161. 

2  P.  &  W.— 19 
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adhered  to  the  confirmation  (if  any  confirmation  were  necessary), 
of  the  report  of  the  state  commissioners. 

Fuller  and  Alexander,  against  the  proceedings. 

No  review  of  a  state  road  can  be  granted  until  the  road  be 
opened :  Act  of  23d  of  April  1829,  Pamph.  L.  320.  When  the 
report  of  state  viewers  is  filed  it  is  a  record  and  ipso  facto  a  road 
directed  to  be  opened,  and  no  further  proceeding  can  be  had  upon 
it  until  the  road  be  opened.  By  the  Act  of  the  llth  of  April 
1825,  Pamph.  L.  161,  views  and  reviews  are  directed  to,  be  granted 
upon  the  report  of  a  state  road  as  in  the  case  of  a  county  road ; 
and  by  the  Act  of  the  6th  of  February  181f>,  Purd.  Dig.  732, 
where  a  road  is  reported  and  after  confirmation  and  before  the  road 
is  opened  a  review  is  desired,  it  can  only  be  obtained  on  the  peti- 
tion of  a  majority  of  the  original  petitioners;  and  they  contended 
that  as  a  majority  of  the  original  petitioners  did  not  apply  for  a 
review  in  this  case,  the  court  erred  in  granting  it.  They  referred 
also  to  the  nineteenth  section  of  the  Act  of  the  6th  of  April  1802, 
Purd.  Dig.  198. 

Stevens,  for  the  proceedings. 

A  county  road  may  be  vacated  without  supplying  another.  Not 
so  of  state  roads ;  when  they  are  vacated  a  new  road  must  be  laid 
out  by  the  viewers  or  reviewers  to  supply  the  place  of  the  old  road. 

A  state  road  cannot  be  laid  out  until  the  court  fix  the  breadth 
of  the  road :  In  the  case  of  the  Road  from  Jonestown  to  AYilkes- 
barre,  1  S.  &  R.  487.  The  case  of  a  state  road  is  not  governed 
by  the  act  authorizing  the  court  to  grant  orders  on  petitions  to 
vacate  roads,  but  by  the  compound  rules  of  all  the  acts  on  the  sub- 
ject of  granting  orders  to  lay  out  roads  in  the  county.  How  could 
the  Court  of  Quarter  Sessions  be  informed  that  a  majority  of  the 
original  petitioners  had  signed  a  petition  for  a  view  or  review  to 
vacate  a  state  road  when  the  original  petition  for  such  road  was  not 
presented  to  the  court,  but  to  the  legislature? 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  Act  of  the  6th  April  1802  provides  for  laying 
out  and  opening  roads;  and  in  the  nineteenth  section,  for  vacating 
any  useless  or  burdensome  road ;  and  this  act  contemplated  that 
after  the  road  was  vacated  there  might  be  no  highway  from  one 
extreme  point  to  the  other. 

And  the  Act  of  the  6th  February  1815  provided  that,  after  a 
road  was  laid  out  and  before  it  was  opened,  it  might  be  vacated  on 
a  petition  by  a  majority  of  those  who  petitioned  for  the  road,  and 
this  act  also  contemplated  that  there  might  be  no  highway  between 
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the  extreme  points.  Another  law,  and  very  beneficial  one,  the 
Act  of  the  3d  of  April  1809,  is  made  to  provide  for  the  improve- 
ment of  our  roads  by  vacating  certain  parts,  and  laying  out  a  road 
to  supply  such  parts  on  other  and  better  ground.  The  old  road  is 
vacated  wherever  it  is  supplied  by  a  new  one.  Under  this  law 
there  is  still  to  be  a  highway  between  the  extreme  points  ;  but  it 
may  be  in  many  places  different  from  the  old  one.  The  Act  of 
the  23d  of  April  1825  does  not  give  the  Sessions  power  under  the 
first  two  acts  to  vacate  absolutely  a  state  road ;  but,  in  the  words 
of  the  Act  of  1809,  "  to  vacate  and  change."  It  expressly  forbids 
the  court  to  vacate,  unless  upon  the  view  or  review  another  route 
is  supplied. 

On  the  Act,  then,  of  1805,  and  that  of  1809,  we  are  of  opinion 
that  the  court  had  power  to  grant  the  views  and  reviews  in  ques- 
tion, and  so  change  the  route.  It  would  be  strange  if  viewers,  in 
laying  a  road  thirteen  miles  in  length,  should  not  commit  some 
errors,  and  in  some  places  lay  out  the  road  on  ground  riot  the  best. 
And  it  would  be  very  harsh  if,  when  this  was  discovered,  the 
county  was  compelled  to  make  a  bad  and  inconvenient  road  in 
order  to  be  entitled  to  permission  to  apply  for  and  obtain  a  more 
convenient  one. 

The  other  exceptions  need  not  be  noticed. 

Proceedings  confirmed. 

Commented  on,  "2  Smith  165. 
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Zell  against  Arnold. 

Where  the  jury  are  ex  o/ficio  bound  to  give  costs,  and  omit  to  do  so,  the 
court  will  supply  the  deficiency. 

An  action  to  recover  damages  for  negligence  in  the  execution  of  work, 
employment,  trust,  or  duty,  under  a  contract,  is  not  cognisable  before  a 
justice  of  the  peace.  The  proper  action  is  a  special  action  on  the  case.  It 
is  substantially  for  a  tort,  although  a  tort  deducible  from  the  existence  of  a 
contract. 

Therefore,  where  such  action  is  brought  in  the  Court  of  Common  Pleas, 
and  a  verdict  is  rendered  for  less  than  $100,  the  plaintiff  is  entitled  to  costs. 

APPEAL  from  the  Circuit  Court  of  Adams  county. 

It  was  an  action  on  the  case  brought  by  George  Arnold,  the 
appellee,  against  Jacob  Zell,  the  appellant,  in  the  Court  of  Com- 
mon Pleas  of  that  county,  and  removed  into  the  Circuit  Court. 

The  plaintiff,  in  his  declaration,  counted  that  the  defendant  was 
a  millwright,  and  for  a  reasonable  reward  and  consideration,  to  be 
thereafter  paid,  undertook  to  build  a  clover  mill  and  carding 
machine,  and  to  level  and  grade  the  water  of  a  certain  rivulet  or 
brook  in  Betle's  meadow,  &c.,  to  the  dam  of  the  plaintiff;  and  did 
then  and  there  undertake  and  agree  to  build  said  mills,  and  grade 
and  stake  off  said  race  in  a  skilful  and  correct  manner.  In  con- 
sideration of  the  promise  aforesaid,  &c.,  yet  the  said  Zell  then  and 
there  so  negligently,  carelessly  and  unskilfully  graded  and  laid  off' 
said  race  and  watercourse,  and  built  said  mills  ;  and  so  inaccurately 
and  erroneously  governed  himself  therein,  and  for  want  of  due 
care  and  skill  on  the  part  of  the  said  Zell  in  the  premises,  the  said 
mills  thus  built,  &c.,  and  the  said  race  thus  dug,  &c.,  cost  the  said 
Arnold  more  money  than  if  the  same  had  keen  skilfully  done ;  and 
are  totally  useless  and  of  no  value  to  the  said  Arnold,  and  the 
water  will  not  flow  along  the  said  race  or  channel  to  the  said  dam 
and  mills  aforesaid,  whereby 'said  plaintiff  is  entirely  deprived  of 
the  use  of  sa.id  improvements  by  him  as  aforesaid  made,  &c.,  to  the 
damage  of  the  said  George  Arnold,  &c. 

And  in  the  second  count  of  the  said  declaration,  the  plaintiff 
counted  upon  a  promise  of  the  defendant  to  build  the  said  mills, 
and  to  level  the  fall  of  the  said  rivulet  or  brook,  and  to  report  the 
same  correctly  to  the  said  George ;  and  to  mark  or  strike  off  the 
said  race  or  channel  to  convey  and  carry  the  water  from  said 
brook  to  the  mill-dam  of  the  said  George.  And  that  the  said 
Jacob  did  report  to  the  said  George  that  there  was  a  fall  of  six- 
teen inches  from  the  bottom  of  the  stream  of  the  said  rivulet  to 
the  surface  or  top  of  the  mill-dam,  &c.  And  that  the  said  George, 
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giving  full  faith  and  credit  to  the  report  of  the  said  Jacoh,  &c.,  did 
expend  a  large  sum  of  money,  &•<;.,  in  the  purchase  of  land  and  in 
digging  arid  excavating  the  race,  &c.,  and  in  building  the  said  mills, 
<fec.  Yet,  the  said  Jacob,  did  then  and  there,  negligently,  care- 
lessly, and  unskilfully,  level,  grade,  and  lay  off  said  race,  &c.,  and 
build  said  mills,  &c.,  that  the  water  will  not  run  and  flow  in  and 
along  and  through  the  race  aforesaid,  in  and  to  the  top  or  surface 
of  the  mill  dam  of  the  said  George,  with  a  fall  of  sixteen  inches, 
from  the  bottom  of  the  same  rivulet  or  brook,  whereby  the  said 
George  is  entirely  deprived  of  the  use  of  the  said  mill,  land,  &c.,  by 
him  purchased  and  made,  &c.  To  the  damage  of  the  said  George,  &c. 
On  the  trial  of  the  cause,  a  verdict  was  rendered  for  the  plaintiff, 
for  six  cents  damages,  whereupon  the  court,  overruling  a  motion 
made  to  enter  the  judgment  without  costs,  gave  judgment  for  the 
plaintiff  with  full  costs,  from  which  the  defendant  appealed  ;  and 
now  assigned  for  error,  that  the  court  overruled  the  motion  made 
by  him,  and  gave  judgment  with  full  costs. 

Fuller,  Watts  and  Penrose,  for  the  appellant,  argued,  that  the 
court  erred  in  giving  jungdment  for  full  costs,  inasmuch  as  the 
cause  of  the  action  was  within  the  jurisdiction  of  a  justice  of  the 
peace.  They  contended  that  the  plaintiff  had  declared  upon  a 
special  assumpsit,  and  that  the  action  was  in  fact,  an  action  of  as- 
siimpsit,  and  sounded  in  contract  and  not  in  tort.  But  that  if  the 
action  should  be  considered  by  the  court  to  be  an  action  on  the  case, 
properly  so  called,  and  not  an  action  of  assumpsit,  the  plaintiff 
might  have  brought  his  action  of  assumpsit,  waiving  the  tort,  and 
going  upon  the  contract,  which  was  the  foundation  of  his  action. 

By  the  Act  of  the  20th  of  March  1810,  §  i'G,  Purd.  Dig.  459, 
it  is  provided,  that  if  any  person  shall  commence  any  suit  for  a 
debt  or  demand,  arid  recover  less  than  $100?  when  the  cause  of  ac- 
tion is  cognisable  before  a  justice  of  the  peace,  he  shall  not  recover 
costs.  By  the  first  section  of  that  act,  Id.  450,  what  causes  of 
action  are  cognisable  before  a  justice  of  the  peace  is  ascertained. 
They  are  "  all  causes  of  action  arising  from  contract,  either  express 
or  implied,  in  all  cases  where  the  sum  demanded  is  not  above  3100." 
The  question  presented  is,  did  the  cause  of  action  upon  which  the 
plaintiff  declared,  arise  from  a  contract  either  express  or  implied  ? 
There  can  be  no  doubt  that  the  foundation  of  the  plaintiff's  action 
was  the  contract  of  the  defendant.  If  it  be  considered  as  an  im- 
plied contract,  it  is  still  within  the  jurisdiction  of  a  justice.  In 
this  view  it  would  fall  within  that  last  class  of  contracts,  implied  by 
reason  and  construction  of  law,  which  arise  from  a  supposition  that 
one  who  undertakes  any  office  of  employment,  trust  or  duty,  con- 
tracts, with  those  who  employ  or  intrust  him,  to  perform  it  with  in- 


204  SUPREME  COURT  [Chamberaburg 

[/ell  v.  Arnold.] 

tegrity,  diligence  and  skill:  3  Black.  Com.  165.  The  remedy  for 
a  breach  (if  such  a  contract  is  unquestionably  in  the  election  of  the 
plaintiff — either  aasumpxit,  or  case:  1  Chit.  Plea.  89;  Elsee  et  al. 
c.  Catward,  5  T.  R.  143.  In  2  Chit.  Plea.  332,  there  is  a  prece- 
dent of  a  declaration  in  assumpsit,  upon  such  a  contract :  Wilson  v. 
Plummer's  Executors,  4  Peters  172;  1  Chit.  Plea.  122;  Legaux 
Fearor,  1  Yeates  580  ;  Cotteral  v.  Curamings,  0  IS.  <fc  R.  348.  The 
plaintiff  then  might  have  waived  the  tort  and  brought  his  action  of 
axsumpsit  before  a  justice  of  the  peace,  it  being  a  demand  of  which 
a  justice  has  cognisance,  and  therefore  he  is  not  entitled  to  costs  on 
this  verdict :  Finney  v.  McMahon,  1  Yeates  248.  So  an  action  of 
assumpsit  on  a  warrantee  of  a  horse,  was  decided  to  be  within  the 
jurisdiction  of  a  justice,  under  the  Acts  of  the  1st  of  March  1745, 
and  19th  of  April  1795 :  Shievely  v.  Wiedman,  1  S.  &  R.  417. 

Stevens,  for  the  appellee,  contended  that  neither  count  in  the 
declaration  was  in  assumpsit,  and  that  the  cause  of  action  was  not 
cognisable  before  a  justice  of  the  peace.  That  here  the  action  was 
a  special  action  on  the  case,  and  that  many  such  actions  involved 
an  implied  assumpsit,  as  in  the  case  of  an  escape. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  objection  at  the  Circuit  Court  was  that  the 
jury  had  not  found  costs  as  well  as  damages.  That  point  came 
up  in  Stores  v.  Tong,  Rep.  &  Ca.  of  Prac.  in  C.  13.  7,  in  which 
it  was  held  that  where  the  jury  are  ex  efficio  bound  to  give  costs, 
and  omit  to  do  so,  the  court  will  supply  the  defficiency.  Here 
the  plaintiff's  right  to  costs  is  resisted  on  the  ground  that  the  cause 
of  action  was  cognisable  by  a  justice  of  the  peace.  The  decla- 
ration is  in  case  ;  and  although  the  action  has  grown  out  of  a  con- 
tract, it  is  not  necessarily  within  the  Act  of  Assembly.  No  other 
contract  formed  an  ingredient  in  the  subject  of  it,  than  that  implied 
by  the  law,  which  requires  any  one  employed  in  an  art  or  calling, 
to  bring  to  the  business  a  competent  share  of  diligence  and  skill. 
The  gist  of  an  action  on  the  case  like  the  present,  is  not  a  failure 
to  perform,  but  a  failure  to  perform  in  a  workmanly  manner, 
which  is  a  tort :  Slater  v.  Baker,  2  Wils.  359 ;  Dr.  Groenvelt'a 
Ca.sc,  Ld.  Raym.  214.  An  undertaking  for  skill  and  diligence  is 
implied  no  further  than  to  raise  a  duty,  the  BREACH  of  which  is 
the  gravamen  and  meriforious  cause  of  the  action.  The  differ- 
ence between  assumpsit  which  is  an  action  directly  on  the  con- 
tract, and  case,  which  is  collateral  to  it,  is  shown  by  the  pleadings, 
the  general  issue  in  the  first  being  non  assumpsit,  and  in  the  second, 
not  yuilty.  These  are  sometimes  concurrent  remedies ;  as  in  an 
action  against  a  carrier  who  may  be  made  to  respond  either  imme- 
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diately  on  the  contract  which  affords  a  specific  ground  of  action, 
or  on  the  custom  which  raises  a  duty  to  carry  the  goods  safely  ; 
and  as  the  one  or  the  other  form  is  adopted,  so  may  the  count  be 
joined  with  other  counts  sounding  in  contract  or  tort:  Law  of 
Carriers  117.  In  all  cases  where  the  action  is  not  on  the  contract, 
but  for  the  breach  of  a  collateral  duty,  the  yixt  is  a  personal  tort ; 
as  where  a  smith  pricks  a  horse  in  shoeing,  or  a  farrier  kills  him 
by  bad  medicines  or  neglect;  and  it  is  emphatically  the  gravamen 
in  an  action  against  a  barber  for  barbering  his  customer  negligenter 
et  inartificialiter :  2  Bulstr.  833.  That  the  defendant's  liability 
arose  remotely  out  of  a  contract,  therefore,  is  by  no  means  decisive 
of  the  question.  As  was  said  in  Zeigler  v.  Gram,  13  S.  <fc  11.  102, 
the  legislature  had  in  view  a  contract  in  the  popular  sense  of  the 
word ;  not  an  artificial  agreement  depending  on  a  fiction  of  law. 
A  special  action  on  the  case  lies  for  what  is  substantially  a  tort, 
although  a  tort  deducible  from  the  existence  of  a  contract.  Such 
was  not  within  the  view  of  the  legislature ;  and  we  are  satisfied 
the  cause  of  action  here  was  not  a  subject  for  the  jurisdiction  of  a 
justice. 

HUSTON,  J.,  dissented. 

Judgment  affirmed. 

Referred  to,  f>  W.  387  ;  13  Wr.  331. 
Distinguished,  7  W.  179. 

Commented  on,  f>  Burr  363  ;  2  Jones  381  ;  7  C.  15, 
Followed,  4  W.  &  S.  180. 
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Erb's  Appeal. 

In  1825,  A.,  as  the  surety  of  B.,  confessed  a  judgment  to  E.,  which  in- 
cluded a  judgment  of  B.  to  M.,  obtained  in  1X:>2,  which  latter  judgment  it 
was  verbally  agreed  A.  should  have.  A.  and  B.,  in  1S24,  pave  their  judg- 
ment bond  to  0.,  to  prevent  the  sale  of  C.'s  goods,  which  0.  had  levied  on. 
These  goods  were  then  handed  to  A.  as  a  security,  and  0.  at  once  entered 
judgment  on  the  bond  of  A.  and  B.  E.  issued  an  execution  on  his  judg- 
ment, and,  to  satisfy  the  same,  sold  the  property  thus  given  to  A.  as  a  secu- 
ritv,  and  some  of  A.'s  own  property.  In  1827,  the  proceeds  of  the  real  estate 
of  B.,  which  were  insufficient  to  pay  off  all  the  judgments  against  him,  were 
brought  into  court  for  distribution;  and  the  question  was,  whether  O.  or  D. 
(to  whom,  after  the  money  was  in  court,  A.  had  assigned  the  judgment  of  B. 
to  M.,  which  A.  claimed  as  having  paid  off,  and  under  the  verbal  agree- 
ment) was  entitled  to  the  money  :  Hel<l,  that  1).  (who  came  in  after  the  rights 
of  the  creditors  had  attached,  of  which  he  had  notice)  stood  precisely  in  the 
place  of  A.,  affected  with  all  the  equity,  secret  or  apparent,  which  existed 
l>etween  A.  and  O.  ;  and  therefore  that  A.,  or  her  assignee,  D.,  could  not 
take  this  money  in  opposition  to  0.,  to  whom  A.  was  indebted  by  the  judg- 
ment of  A.  and  B.  to  him.  which  was  unsatisfied,  and  because  substantially 
O.'s  property  had  paid  the  judgment  of  B.  to  M.,  in  which  A.  claims  to  bo 
subrogated. 

Tins  was  an  appeal  by  Christian  Erb,  from  the  decree  of  the 
Court  of  Common  Pleas  of  Cumberland  county,  appropriating  the 
proceeds  of  the  real  estate  of  Barnabas  McCormick,  on  a  sale 
made  by  the  sheriff. 

The  following  were  the  facts  agreed  upon  : 

"  On  the  5th  of  July  1822,  a  judgment  on  the  report  of  arbitra- 
tors was  entered  at  the  suit  of  John  Martin  against  Barnabas  Mc- 
Cormick, for  $-1(31.78,  from  which  McCormick  appealed. 

"  The  29th  January  1825,  Barnabas  McCormick,  with  Mary 
Moore  as  his  surety,  confessed  a  judgment  to  Andrew  S.  Dear- 
mond,  for  §800,  which  judgment  included  the  judgment  of  Martin 
against  McCormick  before  mentioned. 

il  The  14th  April  1824,  John  McCormick  (son  of  Barnabas), 
confessed  a  judgment  to  William  Orr  for  $503.75,  on  which  execu- 
tion issued  forthwith  to  the  sheriff,  who  returned  k  levied  on  defend- 
ant's personal  property,  and  sold  the  same  the  13th  May  1824, 
and  paid  proceeds  to  the  plaintiff."' 

At  the  time  this  property  was  about  being  sold,  Barnabas 
McCormick  and  Mary  Moore  gave  a  bond  for  $601.48,  to  William 
Orr,  the  plaintiff  in  the  execution,  whose  judgment  was  thus 
satisfied.  The  property  was  then  knocked  off  in  the  lump  to 
Mary  Moore,  for  $750,  as  a  security  to  her,  she  paying  no  money 
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except  the  sheriff's  costs  of  $21.50,  and  permitting  the  goods  to 
remain  in  the  possession  of  John  McOormick.  Two  days  after 
this  sale  Orr  entered  up  judgment  on  the  bond  given  him  by 
B.  McCormick  and  Mary  Moore;  on  this  judgment,  by  a  provision 
in  the  bond,  there  was  a  stay  of  execution  until  the  19th  February 
1825. 

The  29th  January  1825,  Dearmond  issued  an  execution  on  his 
judgment,  the  writ  came  to  the  hands  of  the  sheriff  the  same  day, 
who  levied  on  personal  property  shown  him  by  Mary  Moore,  as  her 
property,  and  sold  the  same  the  21st  February  1825,  for  £9:}:>.15. 
A  great  portion  of  the  property  so  sold  was  the  same  which  had 
been  struck  down  to  Mary  Moore,  at  the  sale  of  John  McCormick's 
property  under  Orr's  execution  ;  of  the  residue,  part  was  hers,  part 
Bernard  McCormick's,  and  part  John  McCormick's.  So  much  of 
the  proceeds  of  this  sale  as  was  requisite  was  applied  to  Dearmond  s 
judgment,  and  the  balance  of  §58.04  was  paid  to  William  Orr,  who 
on  the  19th  February  1825,  had  issued  an  execution  on  his  judg- 
ment against  McCormick  and  Moore,  which  execution  came  to  the 
hands  of  the  sheriff  the  day  it  issued. 

The  appeal  which  had  been  entered  by  Barnabas  McCormick 
from  the  report  of  the  arbitrators  in  Martin's  case  was  withdrawn, 
the  22d  August  1827.  The  day  previous  (the  21st)  Mary  Moore, 
for  value  received,  assigned  the  judgment  of  Martin  v.  McCormick 
to  Christian  Erb,  and  guaranteed  the  payment  of  the  same.  At 
the  time  Martin's  judgment  was  included  in  the  judgment  given  by 
B.  McCormick  and  Mary  Moore  to  Dearmond,  it  was  agreed  by 
Martin  and  Dearmond  that  Mary  Moore  should  have  the  amount  of 
said  judgment,  but  no  written  transfer  was  made  until  the  llth 
February  1829. 

In  January  1827,  Barnabas  McCormick's  real  estate  was  sold  on 
an  old  judgment  of  William  Orr's,  No.  251  of  April  term  1821, 
for  §3105,  which  was  the  fund  for  distribution,  but  after  paying  this 
judgment  and  other  prior  ones,  the  balance  remaining  was  insuffi- 
cient to  satisfy  the  judgment  of  Martin  against  McCormick.  as- 
signed to  Erb,  and  that  of  William  Orr  against  B.  McCormick  and 
Mary  Moore,  on  the  bond  given  by  them.  The  question  was,  which 
of  these  judgments  should  be  first  paid.  The  court  below  decreed 
the  money  to  Orr,  and  from  this  decree  the  present  appeal  was 
entered. 

The  case  was  argued  by  Pcnrose  and  Carothers,  for  the  appellant, 
and 

Alexander,  for  appellee. 

The  opinion  of  the  court  was  delivered  by 
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ROGERS,  J. — That  a  surety  on  paying  the  debt,  is  entitled  to 
stand  in  the  place  of  the  creditor,  and  to  be  subrogated  to  all  his 
rights  against  the  principal  is  unquestionably  true,  but  it  is  equally 
true  that  the  doctrine  of  substitution  is  founded  on  pure  equity. 
When,  therefore,  an  application  is  made  for  substitution  the  court 
will  take  care  that  the  subrogation  of  the  surety  shall  work  no  injus- 
tice to  the  rights  of  others:  King  v.  Baldwin,  2  Johns.  C.  R.  554; 
Cheeseborough  v,  Millard,  1  Id.  409.  In  all  such  cases  the  surety 
is  entitled  to  have  all  prior  liens  assigned  to  him  for  his  benefit,  and 
to  have  a  cession  of  all  the  rights  and  securities  of  the  creditors,  as 
if  he  were  a  purchaser  either  against  the  principal  debtor  or  his  co- 
sureties. Whether  Mary  Moore  has  brought  herself  within  the 
benefit  of  these  principles,  is  the  inquiry  to  which  our  attention  has 
been  directed.  I  say  Mary  Moore,  for  I  cannot  perceive  how  her 
assignee  is  placed  in  a  better  situation.  The  assignment  to  Erbwas 
made  after  the  money  was  raised  on  the  execution  and  paid  into 
court.  As,  then  the  rights  of  all  the  creditors  had  attached,  of 
which  he  had  notice,  he  stands  precisely  in  the  place  of  the  assignee, 
affected  with  all  the  equity,  whether  apparent  or  secret,  which  ex- 
isted between  her  and  Orr.  I  shall  assume  that  the  judgment  of 
Dearmond  v.  McCormick  and  Moore  did  not  extinguish  the  judg- 
ment of  Martin  v.  McCormick,  for  this  would  seem  from  the  case 
stated  to  have  been  the  understanding  of  all  the  parties.  If,  then, 
Mary  Moore  has  paid  the  judgment  of  Dearmond  against  herself 
and  McCormick,  she  would  have  had  a  right  to  be  subrogated,  not 
only  as  respects  the  latter  judgment,  but  the  judgment  of  Martin 
v.  McCormick,  she  would  be  entitled  to  all  the  rights  and  securities 
of  the  creditors.  In  deciding  on  the  application  of  Mary  Moore  to 
be  substituted  (for  in  this  light  the  case  must  be  viewed),  we  must 
consider  that  in  subrogating  her,  or  which  is  the  same  thing  her 
assignee,  we  deprive  William  Orr  of  his  debt,  by  taking  from  him 
a  real  security,  and  throwing  him  upon  the  personal  security  of 
Mary  Moore,  who  is  insolvent.  By  the  execution  against  John 
McCormick,  Orr  had  acquired  a  specific  lien  on  his  property,  and 
this  he  consented  to  relinquish  on  Mary  Moore's  becoming  security 
with  Barnabas  McCormick  for  the  debt.  In  this  way  she  acquired 
part  of  the  property  which  has  been  sold,  and  which  it  is  alleged 
places  her  in  the  situation  of  a  surety,  who  has  been  compelled  to 
pay  the  debt  of  the  principal.  It  is  obvious  that  for  this  property 
Mary  Moore  has  paid  nothing,  as  it  is  not  pretended  that  any  part 
of  the  bond  to  Orr  has  been  paid.  Nor  is  it  likely  that  any  part 
of  the  debt  ever  will  be  discharged. 

We  do  not  look  upon  this  as  constituting  such  an  equity,  as  en- 
titles her  to  be  substituted  as  against  Orr.  We  view  this  as  a  pay- 
ment, not  with  her  own  funds  but  substantially  with  the  funds  of 
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Orr.  Nor  docs  this  injure  her,  for  by  the  application  of  the  money 
arising  from  the  sale  to  Orr's  debt,  she  is  relieved  to  the  extent  of 
the  payment.  The  facts  of  this  case  are  defectively  found,  as  they 
have  not  ascertained  what  amount  <  f  the  debt  was  paid  with  the 
money  arising  from  the  sale  of  the  property  she  derived  from  the 
arrangement  with  Orr,  nor  the  proportion  which  came  from 
the  property  of  Barnabas  McCormick,  nor  what  part  was  paid  with 
that  which  properly  may  be  considered  her  own  property.  As  this 
is  in  effect  an  application  by  the  assignee  for  substitution,  this 
should  be  done,  for  otherwise  we  cannot  fix  the  amount  for  which 
he  is  entitled  to' be  subrogated.  But  suppose  the  money  was  paid 
entirely  out  of  the  funds  of  Mary  Moore,  is  her  assignee  then  en- 
titled to  be  substituted  in  the  place  of  the  creditor?  We  think 
not.  A  court  of  chancery  will  refuse  to  interfere,  unless  in  a  case 
of  pure  equity,  which  this  is  not :  as  the  direct  consequence  would 
be  that  Mary  Moore  would  take  the  money  out  of  court,  and  Orr 
would  be  compelled  to  resort  to  her  for  payment  of  the  debt,  which, 
although  it  might  not  be  attended  with  ultimate  loss,  yet  would 
create  great  difficulty.  The  payment  of  the  debt  at  law  extin- 
guishes the  judgment,  but  a  court  of  equity  interferes  to  prevent 
injustice  to  the  surety  on  a  principle  of  benevolence.  Where  the 
surety  is  also  a  debtor,  and  but  for  the  substitution  the  fund  would 
go  to  the  payment  of  his  debt,  he  cannot  incur  any  loss  ;  and  there- 
fore there  is  no  call  for  the  extraordinary  interposition  of  the  court 
to  protect  his  interest.  It  is  the  same  to  him  that  his  debt  should 
be  paid  directly  from  the  fund  as  if  the  surety  was  to  receive  the 
money  and  pay  the  debt  himself.  And  this  case  is  a  strong  illus- 
tration of  the  principle. 

If  the  court  refuses  to  permit  a  substitution,  Mary  Moore  suffers 
no  injury,  because  the  fund  goes  to  pay  her  debt  to  Orr.  But  if 
she  is  allowed  to  recover  the  money  and  apply  it  to  a  different  pur- 
pose, Orr  would  be  injured,  as  it  deprives  him  of  a  legal  right  to 
the  money  raised  by  the  sale,  and  subject  to  distribution  by  the 
court. 

Decree  of  the  Common  Pleas  affirmed. 

Referred  to,  3  W.  ,t  S.  404  :  7  Id.  30S  "  1  Barr  517  ;  4  II.  44S  :  8  C.  110  ; 
1  Wr.  77  ;  7  Smith  502  :  29  Id.  18;')  :  5  Morris  411';  s.  c.  5  W.  N.  C.  488. 

Commented  on,  7  W.  «fc  S.  297. 

Distinguished,  7  W.  &  S.  Wl.  :J04  ;  4  Wr.  212. 

Followed,  Jl  P.  &  W.  20.!;  8  W.  45  -.  5  Wr.  5151  ;  27  Smith  248  ;  s.  c.  1  W. 
N.  C.  252  ;  29  Smith  200. 
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Neal  against  Shields. 

IN    ERROR. 

Whore  there  is  a  plain  mistake  on  the  part  of  the  referees,  where  fraud 
or  imposition  has  been  practiced  on  them  by  either  party,  or  where  there 
is  corruption  or  misconduct  among  themselves,  their  award  is  open  to  re-ex- 
amination-, reduction  or  total  rejection. 

A  mistake  must  be  established  by  the  proof  and  facts  before  the  referees, 
and  not  by  what  might  possibly  have  been  proved  by  witnesses  not  examined. 

Where  there  is  a  fair  and  honest  trial  and  a  just  decision,  according  to  the 
evidence  before  referees,  the  award  is  final  and  conclusive  on  both  parties, 
although  in  truth  injustice  may  have  been  done. 

ERROR  to  the  Common  Pleas  of  Cumberland  county. 

The  defendant  in  error,  who  was  plaintiff  below,  brought  an 
action  of  debt  on  an  award  of  referees  mutually  chosen  by  the 
parties,  who  reported  the  sum  of  $687.15  as  due  to  him. 

On  the  trial  of  the  cause  the  defendant  offered  to  prove  by  sev- 
eral witnesses  not  examined  before  the  referees  (arid  of  whose  tes- 
timony he  knew  nothing  until  after  their  award),  what  was  the 
original  contract  between  Shields  and  himself,  and  how  it  was 
brought  about,  in  order  to  establish  the  great  injustice  of  the  award. 
He  further  offered  to  show  that  the  plaintiff  acknowledged  the  terms 
of  the  contract  with  the  defendant  to  be  different  from  that  pre- 
sented to  the  referees  and  fixed  by  them. 

This  testimony  being  objected  to  was  overruled  by  the  court, 
who  in  their  charge  to  the  jury  stated: 

"  If  there  was  a  plain  mistake  on  the  part  of  the  referees,  or  if 
there  was  fraud  or  imposition  upon  them  by  the  plaintiff,  or  cor- 
ruption or  misconduct  by  themselves,  either  of  these  would  open 
the  award  to  re-examination  and  reduction,  or  total  rejection. 
Uut  you  cannot  judge  of  mistake  by  what  was  not  before  the 
referees,  but  might  possibly  have  been  proved  by  witnesses  not 
examined,  this  must  be  done  from  the  proof  and  facts  that  were 
before  them.  If  the  same  arbitrators  had  had  other  proof,  they 
would  probably  have  decided  differently  ;  but  you  cannot  take 
up  the  case  anew,  and  because  you  may  suppose  from  other  proof, 
not  before  the  arbitrators,  that  injustice  may  have  been  done, 
reduce  the  amount  of  the  award  or  totally  reject  it.  If  there 
was  a  fair  and  honest  trial  and  a  just  decision,  according  to  the 
evidence  before  the  referees,  the  award  is  final  and  conclusive 
on  both  parties,  although,  in  truth,  injustice  may  have  been 
done. 
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Error  assigned. 

The  court  erred  in  charging  the  jury  that  they  were  restricted  to 
an  examination  of  the  award  on  the  evidence  before  the  referees, 
and  could  listen  to  none  other,  even  though  injustice  had  been 
done. 

The  cause  was  argued  by 

Alexander,  for  the  plaintiff  in  error. 
Williamson  and  Carothers,  contra. 

Judgment  affirmed. 


Church  against  Feterow. 

IN   ERROU. 

A  variance  in  the  date,  or  in  the  substance  of  a  note  offered  in  eTidence 
from  that  sot  out  in  the  statement,  is  a  fatal  objection  to  such  evidence. 

When  a  note  is  given  for  the  payment  of  a  certain  sum  of  money,  within 
a  certain  time,  to  be  paid  in  furniture  or  other  specific  articles,  until  the 
day  of  payment,  the  payer  has  an  election  to  pay  either  in  money,  or  iu 
such  specific  articles  ;  but  after  the  day  of  payment  is  past,  his  rijiht  of  elec- 
tion is  gone,  and  the  payee's  right  to  demand  the  money  is  absolute.  In  a 
suit  upon  such  a  note  if  there  has  been  no  tender  of  the  specific  articles,  a 
statement  under  the  Act  of  1800,  is  sufficient. 

An  unqualified  acknowledgment  of  a  subsisting  debt,  raises  a  new  promise 
by  legal  presumption,  and  it  is  the  duty  of  a  jury  to  infer  a  promise  to  pay. 
But  if  such  acknowledgment  is  accompanied  with  explanations  or  words  in- 
consistent with  a  promise  to  pay,  it  is  not  sufficient  upon  which  to  infer  a 
new  promise. 

ERROR  to  the  Court  of  Common  Pleas  of  Cumberland  county. 

This  action  originated  before  a  justice  of  the  peace,  from  whose 
judgment  there  was  an  appeal  to  the  Common  Pleas,  when  the  fol- 
lowing statement  was  filed : 

"This  action  is  founded  on  a  promissory  note,  or -assumption  in 
writing,  dated  8th  April  1818,  and  signed  R.  11.  Church,  by 
which  the  said  defendant  promised  to  pay'  to  the  said  Philip 
Feterow  $24.75,  in  three  months  after  the  date  of  the  said 
writing." 

Then  followed  the  usual  certificate. 

To  support  his  action,  the  plaintiff  offered  in  evidence  the  follow- 
ing paper,  signed  by  11.  It.  Church,  the  defendant : 
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"  This  is  to  certify,  I  agree  that  I  will  become  accountable  to 
Philip  Feterow  for  twenty-four  dollars  and  seventy-five  cents,  in 
three  months  after  this  date,  to  be  paid  in  furniture,  if  agreed  to  by 
the  parties,  this  6th  day  of  April  1818." 

To  the  admission  of  which  evidence  the  defendant  objected, 

1.  This  is  not  the  same  instrument  declared  on  ;  it  materially 
varies  from  the  statement. 

2.  It  is  not  a  case  embraced  in  the  Act  of  1806. 

These  objections  were  overruled,  and  the  defendant  excepted. 

To  avoid  the  effects  of  the  plea  of  the  Statute  of  Limitations,  the 
plaintiff  gave,  in  substance,  the  following  evidence  : 

Feterow  went  to  Church's  house  with  a  cart  and  asked  him  about 
the  furniture.  Church  said  he  should  have  come  when  the  furni- 
ture was  ready  for  him.  "But,"  said  he,  "go  to  my  wife  and 
see  if  there  is  any  furniture  there  for  you."  Feterow  replied: 
"No,  I  have  nothing  to  do  with  your  wife."  Church  then  said: 
"  Come,  we  will  go  to  the  house  and  see  if  there  is  any  furniture 
there  for  you."  Feterow  asked  the  witness  to  go  along.  Church 
asked  what  he  wanted  men  along  with  him  for.  Feterow  answered 
to  judge  of  the  furniture.  Church  then  said  that  if  he  was  not  a 
sufficient  judge  of  furniture  himself,  he  might  do  without,  and 
refused  to  go.  They  then  parted. 

The   defendant's    counsel    requested    the   court   to   charge    the 


1.  The  paper  given  in  evidence  does  not  support  the  statement 
filed. 

2.  No  recovery  can  be  had  in  a  suit  on  such  a  note,  without  a 
declaration  ;  it  is  not  the  kind  of  a  claim  on  which  a  statement 
under  the  Act  of  1806  can  be  filed. 

3.  The  Act  of  Limitations  is  a  bar  to  the  plaintiff's  recovery, 
unless  he  has  proved  that  within  six  years  before  this  suit  brought 
the  defendant  promised  to  pay  the  debt. 

To  which  the  court  answered  : 

To  the  first  point.  The  mere  production  of  the  paper  would 
not  sustain  the  statements  ;  but  if  there  was  an  offer  by  the  plain- 
tiff to  take  the  furniture,  and  a  refusal  by  the  defendant  to  give  it 
before  the  suit  brought,  the  engagement  became  absolute,  and  gave 
the  plaintiff  a  right  to  recover  the  money. 

We  think  it  is  such  a  case  as  is  embraced  in  the  Act  of  1806, 
which  allows  a  statement  of  the  plaintiff's  cause  of  action  in  place 
of  a  declaration,  and  no  precise  form  is  required.  The  facts  are 
set  forth  in  this  statement  agreeably  to  the  requisition  of  the 
statute. 

To  the  third  point.     This  is  the  law:  after  six  years  the  law 
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bars  a  recovery,  unless  the  defendant  actually  promises  to  pay,  or 
acknowledges  the  existence  of  the  debt  in  such  form  as  to  raise  a 
promise  in  law  to  pay  it.  Acknowledging  the  existence  of  the 
contract,  the  correctness  of  the  note,  or  that  the  debt  is  due,  raises 
an  implied  promise  to  pay,  which  is  sufficient  in  law  to  take  the 
case  out  of  the  Statute  of  Limitations,  arid  enables  a  plaintiff  in  such 
case  to  recover.  When  the  defendant  acknowledges  the  existence 
of  the  debt  or  claim  and  that  it  is  unsatisfied,  within  the  six  years, 
it  is  the  duty  of  the  jury  to  infer  a  promise  to  pay.  If  there  is 
riot  such  proof,  the  plaintiff  cannot  recover. 
The  following  errors  were  assigned : 

1.  The  court  erred  in  admitting  the  note  in  evidence;  and  in 
their  answers  to  the  defendant's  first  and  second  points. 

2.  The  court  erred  in  their  answer  to  defendant's  third  point. 

Alexander,  for  plaintiff  in  error. 
Watts,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — The  statement  filed,  sets  out  a  promissory  note,  or 
assumption  in  writing,  dated  the  8th  of  April  1818,  and  signed  by 
11.  It.  Church.  The  note  or  agreement  given  in  evidence,  was 
dated  the  6th  of  April  1818.  This  evidence  was  objected  to,  and 
the  objection  overruled  by  the  court.  In  this  there  was  clearly 
error.  The  variance  between  the  date  of  the  instrument  given  in 
evidence,  and  the  one  set  forth  in  the  statement,  was  fatal.  It  is 
a  general  rule,  that  in  actions  upon  bills  of  exchange,  promissory 
notes,  and  other  written  instruments,  the  true  day  upon  which  they 
purport  to  bear  date  must  be  stated  ;  for  it  is  a  material  part  of  the 
instrument,  and  the  slightest  variance  between  the  date  of  the  con- 
tract laid,  and  that  proved  at  the  trial,  will  be  a  sufficient  ground 
of  nonsuit:  Arch.  Ev.  Plead.  121,  228,  265.  This  principle  is  in 
accordance  with  the  opinion  of  this  court,  in  Stevjens  v.  Graham,  7 
S.  &  It.  508,  in  which  case  it  was  held,  that  proof  of  a  promissory 
note,  dated  the  26th  July,  does  not  support  a  declaration  stating  a 
note  dated  the  25th  of  July.  Justice  Duncan,  who  delivered  the 
opinion  of  the  court,  says,  "  That  in  every  written  instrument,  the 
day  laid  is  material,  and  must  be  proved  as  laid,  where  the  action 
is  brought  on  the  instrument  itself."  This  case  in  fact  decides  the 
point  under  consideration  ;  though  the  same  principle  may  be  found 
in  Dunbar  v.  Jumpar,  2  Yeates  75 ;  Cothe  r.  Graham,  o  Crunch 
221) ;  8  Johns.  It.,  and  in  many  other  cases  to  which  it  is  unneces- 
sary to  refer,  as  it  sufficiently  appears  that  the  court  erred  in 
admitting  the  note  in  evidence. 
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The  second  point  made  by  the  plaintiff  in  error  is,  that  no 
recovery  can.be  had  in  a  suit  on  such  a  note  without  a  declaration, 
and  that  it  is  not  the  kind  of  claim  in  which  a  statement  can  be 
filed  under  the  Act  of  1806.  If  the  construction  that  has  been 
given  to  this  act  by  the  decision  in  the  case  of  Thompson  v.  Gifford, 
12  S.  &  R.  74,  be  correct,  then  unquestionably  the  statement  in  this 
case  sets  out  a  cause  of  action  embraced  within  its  provisions.  It 
was  for  a  debt  founded  on  a  promissory  note  or  assumption  in 
writing,  by  which  Church,  the  defendant  below,  "  promised  to  pay 
to  the  said  Philip  Feterow,  $24.75,  in  three  months  after  the  date 
of  the  said  writing,"  &c.  But  the  note  or  instrument  of  writing, 
given  in  evidence,  was  very  different  from  this  statement.  It  was 
in  these  words :  "  This  is  to  certify,  I  agree,  that  I  will  become 
accountable  to  Philip  Feterow,  for  $24.75,  in  three  months  after 
this  date,  to  be  paid  in  furniture,  if  agreed  to  by  the  parties." 
Duncan,  for  whom  Church,  by  this  agreement  became  accountable 
for  the  amount  proposed,  was  one  of  the  parties,  whose  agreement 
was  required  before  the  payment  could  be  made  in  furniture. 
Whereas,  the  statement  filed  was  on  a  note  or  assumption  for  the 
absolute  payment  of  the  money,  and  it  entirely  omitted  the  words, 
"to  be  paid  in  furniture,  if  agreed  to  by  the  parties."  In  the 
case  of  Roberts  v.  Beatty,  decided  at  the  last  term  held  at  Pitts- 
burgh, the  rule  was  laid  down,  that  to  authorize  the  filing  of  a 
statement,  the  demand  must  be  one  not  only  of  the  description  men- 
tioned in  the  act,  but  must  also  be  of  such  a  nature  that  a  fixed 
and  determinate  sum  may  appear  to  be  due  with  sufficient  certainty, 
so  that  if  the  defendant  neglects  to  appear,  the  court  can  ascertain 
the  amount  without  the  intervention  of  a  jury,  and  give  judgment 
for  such  sum.  In  this  case,  if  the  furniture  were  not  delivered, 
or  offered  to  be  delivered  within  three  months  from  the  date  of  the 
note,  then  it  was  of  that  description  in  which  a  statement  may  be 
filed.  Because,  immediately  after  the  expiration  of  the  three 
months,  without  a  delivery,  or  offer  to  deliver,  the  agreement  be- 
came absolute  for  the  payment  of  the  sum  stipulated  by  the  con- 
tract ;  and  the  right  of  election  to  pay  in  money  or  furniture, 
ceased.  It  then  became  a  liquidated  and  ascertained  sum,  for 
which  a  court  might  have  given  judgment  without  the  intervention 
of  a  jury.  If,  however,  Duncan  had  not  agreed  to  the  arrange- 
ment, or  if  the  furniture  had  been  tendered,  it  probably  would  not 
then  be  a  case  in  which  a  statement  could  be  filed. 

The  decision  in  the  case  of  Gray  v.  Cunningham,  17  S.  &  R. 
425,  does  not  embrace  the  case  now  under  consideration.  For  if 
the  statement  filed  set  forth  a  case  within  the  provisions  of  the 
act,  a  demurrer  would  have  been  of  no  avail :  and  if  the  note  or 
instrument  of  writing  given  in  evidence  was  not  such  an  ascer- 
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tained  demand  as  would  authorize  the  filing  of  a  statement,  then 
the  only  mode  which  the  defendant  below  could  adopt  was  resorted 
to  on  the  trial,  by  objecting  to  the  evidence  and  requesting  the 
court  to  charge  the  jury  on  the  point  in  question.  I  therefore 
entertain  no  doubt  but  that  the  misdirection  of  a  judge  in  his 
charge  in  a  case  like  the  present  may  be  assigned  for  error  in  this 
court. 

The  second  error  assigned  is,  that  the  court  erred  in  their  answer 
to  defendant's  third  point  "  that  the  Act  of  Limitation  is  a  bar  to 
the  plaintiff's  recovery,  unless  he  has  proved  that  within  six  years 
before  the  suit  was  brought  the  defendant  promised  to  pay  the 
debt."  In  this  point  the  court  below  charged  that,  "acknowledg- 
ing the  existence  of  the  contract,  the  correctness  of  the  note,  or 
that  the  debt  is  due,  raises  an  implied  promise  to  pay,  which  is 
sufficient  in  law  to  take  the  case  out  of  the  Statute  of  Limitations, 
and  enables  a  plaintiff  in  such  case  to  recover.  When  the  defend- 
ant acknowledges  the  existence  of  the  debt  or  claim,  and  that  it  is 
unsatisfied  within  the  six  years,  it  is  the  duty  of  the  jury  to  infer 
a  promise.  We  refer  it  entirely  to  the  jury  whether  the  evidence 
establishes  the  existence  of  the  claim,  outstanding  and  unpaid 
within  six  years  before  suit  brought.  If  it  was,  it  is  your  duty  to 
infer  a  promise  to  pay  ;  if  there  is  not  such  proof,  the  plaintiff 
cannot  recover."  It  is  unnecessary  to  enter  into  an  examination 
of  the  different  cases  that  have  been  decided  on  the  Statute  of 
Limitations  to  show  that  there  was  error  in  this  charge  of  the 
court.  For  the  principle  is  now  well  established  that  an  acknowl- 
edgment of  an  existing  debt  is  not  sufficient  to  infer  a  promise  to 
pay,  when  such  acknowledgment  is  accompanied  with  words  or  ex- 
planations inconsistent  with  a  promise :  Fries  v.  Bosselet,  9  S.  & 
R.  131;  Hudson  v.  Carey,  11  Id.  13;  Eckert  v.  Wilson,  12  Id. 
393;  Baily  v.  Baily,  14  Id.  197  ;  1  P.  &  W.  137,  and  Stark.  Ev. 
889  to  898 ;  where  most  of  the  cases  decided  in  the  courts  of  the 
different  states,  as  well  as  the  modern  decisions  in  England,  are 
collected  in  a  note.  Where  the  expression  and  conduct  of  the 
defendant  are  ambiguous  in  making  the  acknowledgment,  it  is  a 
question  of  fact  for  the  jury  to  determine  whether  they  amount  to 
an  admission  of  a  debt  subsisting  at  the  time.  In  this  case  the 
only  evidence  of  acknowledgment  relied  on  to  take  the  case  out  of 
the  statute  is  the  testimony  of  Andrew  Kittering.  For  Church's 
acknowledgment  to  Mr.  Watts  of  his  signature  to  the  instrument 
of  writing  was  certainly  not  an  acknowledgment  of  any  indebted- 
ness. It  was  merely  an  acknowledgment  of  the  instrument  of 
writing,  and  not  of  the  debt  itself.  It  neither  denied,  nor  admitted 
the  payment  of  the  money  :  and  therefore  the  court  erred  in  lay- 
inn;  it  down  to  the  jury  that  acknowledging  the  correctness  of  the 
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note  raised  an  implied  promise  to  pay,  which  was  sufficient  to  take 
the  case  out  of  the  Statute  of  Limitations.  In  the  testimony  of 
Kittering  there  is  not  such  an  unqualified  acknowledgment  of  a 
subsisting  debt  as  will  raise  the  presumption  of  a  promise  to  pay. 
Indeed,  it  seems  to  me  that  there  is  not  any  kind  of  acknowledg- 
ment of  indebtedness.  When  Feterow  asked  him  about  the  furni- 
ture, he  said,  "He  should  have  come  when  the  furniture  was 
ready  for  him,"  and  tells  him  k'to  go  to  his  wife  and  see  if  there 
was  any  furniture  there  for  him."  Merely  indicating  thereby  that 
he  was  willing  he  should  have  it  if  any  could  be  found.  After 
some  further  conversation,  he  said,  "  That  if  he  was  not  a  sufficient 
judge  of  furniture,  he  should  not  have  any."  This  declaration, 
taken  in  connection  with  the  whole  conversation,  was,  it  seems  to 
me,  inconsistent  with  a  promise  to  pay.  And  the  judge  erred 
when  he  instructed  the  jury  that,  if  they  believed  the  evidence 
established  the  existence  of  the  claim,  it  was  their  duty  to  infer  a 
promise  to  pay.  It  was  not  such  an  unqualified  acknowledgment 
as  the  law  requires  to  take  the  case  out  of  the  Statute  of  Limita- 
tions ;  and  the  court  would  have  been  correct  in  laying  it  down 
that  it  was  not  a  sufficient  acknowledgment  to  infer  a  promise  to 
pay. 

The  law  on  this  subject  may  be  thus  stated :  where  there  is  an 
unqualified  and  unequivocal  acknowledgment  of  a  subsisting  debt, 
the  presumption  of  law  would  be,  in  the  total  absence  of  all  proof 
or  circumstances  to  the  contrary,  that  it  amounted  to  a  new  promise  ; 
and  the  court  would  be  then  bound  to  instruct  the  jury  that  it 
was  their  duty  to  infer  a  promise  to  pay.  But  where  the  acknow.- 
edgment  is  accompanied  with  words  or  explanations  inconsistent 
with  a  promise,  the  court  would  be  bound  to  instruct  the  jury  that 
it  was  not  sufficient  evidence  from  which  they  could  presume  a  new 
promise.  When  the  conduct  and  expressions  of  the  defendant  at 
the  time  of  making  the  acknowledgment  are  equivocal  or  am- 
biguous, it  will  be  a  question  of  fact  for  the  determination  of  the 
jury,  whether  they  amount  to  such  an  admission  of  the  debt  as  will 
raise  the  presumption  of  a  new  promise. 

For  the  reasons  assigned,  the  judgment  in  this  case  must  be 
reversed. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  1  W.  275 ;  6  Id.  46. 

Distinguished,  1  Norris  372;  s.  c.,  3  W.  N.  C.  348. 
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Dunlop,  for  the  use  of  Stewart,  a/iainst  Bard  and 
Rankin,  Executors  of  Johnston. 

J.  J.  devised  to  E.  as  follows:  "  Item,  it  is  my  will  that  when  my  estate 
is  sold,  both  real  and  personal,  out  of  the  moneys  arising  from  the  same, 
I  allow  my  executors  to  give  E.  1).,  my  niece,  formerly  F.,  the  sum  of  §l.'ioU, 
lawful  money  of  the  United  States,  in  part  of  what  her  husband,  J.  IX,  is 
indebted  to  me,  the  above  to  be  in  full  of  all  their  claims  against  my  estate." 
"  And  it  is  my  will,  that  if  my  wife  accepts  of  dower,  as  within  set  forth, 
she  shall  be  first  paid  by  my  executors  and  E.  D.  next."  J.  J.  died  in  1*17  • 
at  the  time  of  making  said  will,  J.  P.,  the  husband  of  E.  P.,  was  indebted 
to  the  testator  on  a  draft  of  II.  M.  on  J.  P.  and  accepted  by  J.  P.,  for  oil/., 
5s.,  dated  18th  November  1830  ;  on  this  draft  there  was  written  by  the  testa- 
tor, as  follows  :  "  The  love  and  affection  I  have  for  E.  F.,  now  E.  P.,  I  make 
over  the  principal  of  511/.,  5s.,  and  make  over  my  right  unto  her  assigns; 
witness  my  hand  and  seal,  this  2Sth  of  May  1S07.  The  interest  to  be  to 
me  while  I  live."  On  this  draft  the  executors  of  J.  J.  brought  suit  against 
the  administrators  of  J.  P.  and  by  a  report  and  judgment  recovered  to  the 
amount  of  the  interest  due  on  it.  J.  P.'s  estate  became  insufficient  to  nav 
his  debts,  but  before  this  was  discovered,  the  .administrators  of  J.  P.  had 
paid  E.  P.  suras  exceeding  $2oOO.  Evidence  of  these  payments  were  exhi- 
bited to  the  referees  in  the  suit  on  the  draft,  and  it  was  admitted  that  E.  P. 
was  unable  to  repay  such  advances.  In  an  action  brought  by  E.  P.  against 
the  executors  of  J.  J.,  to  recover  the  said  legacy,  it  was  held  that  the  inten- 
tion of  the  testator  was,  to  declare  the  legacy  payable  at  all  events,  leaving 
it  to  the  chances  of  survivorship,  whether  the  debt  due  by  the  husband 
should  lie  collected  and  paid  to  his  wife,  as  part  of  the  testator's  estate  or 
defalcated  as  satisfaction. 

The  Act  of  Assembly  which  gives  an  action  at  law  instead  of  a  bill  in 
equity,  was  not  intended  to  vary  the  legatee's  rights.  And  here  a  chancellor 
would  call  in  every  party  interested,  and  inquire  into  the  value  of  the  plain- 
tiff's legacy  and  what  she  had  actually  received.  The  pavment  made  by  her 
husband's  administrators  to  her  was  in  their  own  wronir.  and  a  dtcastovit  us 
respects  the  executors  of  J.  J.,  but  these  executors  had  a  rii;ht  to  treat  it 
as  a  rightful  payment  of  her  legacy  which,  when  ratified  by  them  was  as 
effective  as  if  payment  had  been  made  on  their  previous  order,  and  amounted 
to  a  satisfaction  of  such  legacy. 

ERROR  to  the  Court  of  Common  Pleas  of  Franklin  county. 

This  was  an  action  on  the  case,  brought  by  Elizabeth  Dunlop, 
for  the  use  of  R.  Stewart,  to  recover  a  legacy  devised  to  said  Eliz- 
abeth, by  the  will  of  James  Johnston. 

James  Johnston,  by  his  will  dated  September  1814  and  proved 
May  1817,  devised  to  said  Elizabeth  as  follows,  viz.  :  "  Item. — It 
is  my  will  that  when  my  estate  is  sold,  both  real  and  personal,  out 
of  the  moneys  arising  for  the  same  I  allow  my  executors  to  give 
Elizabeth  Dunlop,  my  niece,  formerly  Findley,  the  sum  of  thirteen 
hundred  and  fifty  dollars,  lawful  in  the  United  States,  in  part  of 
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what  her  husband,  John  Dunlop,  is  indebted  to  me,  the  above  to 
be  in  full  of  all  their  claims  against  my  estate. 

4i  And  it  is  my  will  that  if  my  wife  accepts  of  dower  as  within 
set  forth,  she  shall  be  first  paid  by  my  executors  and  Elizabeth 
Dunlop  next." 

Of  this  will  A.  Bard  and  others  were  appointed  executors. 

James  Johnston  died  May  1817. 

At  the  time  of  making  said  will  John  Dunlop,  the  husband  of 
Elizabeth,  was  indebted  to  the  testator  on  a  draft  of  Richard  Miles, 
dated  November  15th  1813,  on  John  Dunlop,  in  favor  of  James 
Johnson,  for  51 II.  5d.,  which  was  endorsed  by  Dunlop.  On  this 
accepted  draft  there  was  written  by  the  testator  as  follows,  viz: 

"  The  love  and  affection  I  have  for  Eliza  Findley,  now  Dunlop,  I 
make  over  the  principal  of  511Z.  5tZ.,  and  make  over  my  right  and 
title  unto  her  assigns,  witness  my  hand  and  seal  this  28th  May 
1807.  JAMES  JOHNSTON. 

The  interest  to  be  to  me  while  I  live.  J.  J. 

Bv  cash  you  paid  Johnston  of  John,  on  my  order,  interest  100/. 

J.  J." 

John  Dunlop  died  shortly  after  James  Johnston.  In  October 
1817,  an  action  was  brought  by  James  Johnston's  executors,  against 
John  Dunlop's  administrators,  in  Centre  county,  on  the  above 
draft,  and  a  report  and  judgment  was  had  in  favor  of  the  executors 
to  the  amount  of  interest  due  on  said  draft. 

John  Dunlop's  estate  was  considered  at  his  death  to  be  more 
than  sufficient  to  pay  his  debts,  and  his  administrators  before  the 
discovery  of  the  insolvency  of  the  estate  had  permitted  Elizabeth 
Dunlop,  the  widow,  to  take  property  at  the  appraisement,  and  had 
also  paid  her  various  sums  of  money  at  different  times,  some  of 
which  was  for  the  maintenance  of  the  children  ;  the  amount  of 
property  taken  by  her,  and  the  money  paid  her,  exceed  $2500. 
Evidence  of  which  payments  was  exhibited  to  the  referees  in  the 
action  of  Johnston's  executors  against  Dunlop's  administrators. 
And  it  was  admitted  that  Elizabeth  Dunlop  was  totally  unable  to 
repay  such  advances  and  payments  made  to  her  by  the  adminis- 
trators. 

The  cause  was  argued  by  Dunlop,  for  the  plaintiff  in  error  and 
plaintiff  below,  and  by  Chambers,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  principal  due  on  the  accepted  draft  was 
from  the  beginning  intended  for  the  plaintiff,  leaving  the  conse- 
quences of  the  gift  to  the  marital  rights  of  her  husband,  whatever 
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they  might  be  at  the  testator's  death.  To  carry  this  intent  more 
certainly  into  effect,  he  bequeaths  to  her  very  nearly  the  same  sum, 
as  part  of  what  her  husband  owes  him,  and  in  full  of  all  claims  on 
his  estate.  So  far  the  intention  is  clear.  But  he  directs  this  legacy 
to  be  paid  out  of  the  sales  of  the  real  and  personal  estate ;  and  as 
it  could  riot  be  so  paid,  and  at  the  same  time  deducted  from  the  hus- 
band's debt,  it  is  supposed  that  the  memorandum  of  transfer  on  the 
accepted  draft,  must  receive  a  testamentary  sanction  to  give  effect  to 
every  part  of  the  will.  The  intention,  however,  seems  to  have  been 
to  declare  the  legacy  payable  at  all  events  ;  leaving  it  to  the  chances 
of  survivorship,  whether  the  debt  due  by  the  husband  should  be  col- 
lected and  paid  to  his  wife,  as  part  of  the  testator's  estate,  or  de- 
falcated as  satisfaction  ;  and  in  this  way,  no  part  of  the  will  is  with- 
out effect. 

Then  as  to  the  question  of  satisfaction.  The  Act  of  Assembly, 
which  gives  an  action  at  law,  instead  of  a  bill  in  equity,  was  not 
intended  to  vary  the  legatee's  rights  ;  so  that  the  question  here  is, 
what  would  a  chancellor  do  ?  He  would  call  in  every  party,  how- 
ever remotely  interested,  and  inquire  into  the  value  of  the  plaintiff's 
legacy,  and  the  amount  she  had  actually  received.  Her  husband's 
administrators  have  paid  her,  in  their  own  wrong,  moneys  which 
would  otherwise  have  come  to  the  hands  of  the  testator's  executors, 
and  increased  his  estate  to  an  amount  beyond  the  value  of  her 
legacy.  As  against  the  executors  this  was  a  devastavit,  but  one  to 
which  she  was  party,  and  equity  would  protect  them  as  far  as  it 
could,  by  throwing  the  consequences  on  the  party  actually  bene- 
fited. Accordingly  they  have  been  protected  to  the  value  of  her 
legacy  in  the  suit  on  the  accepted  draft.  Does  not  the  same  equity 
regulate  the  liability  of  the  parties  all  round?  Had  she  not  con- 
sented to  the  devastavit,  she  would  have  received  her  legacy  out  of 
the  assets  in  hand ;  but  having  anticipated  the  regular  course  of 
payment,  by  devoting  a  fund  which  was  part  of  the  assets,  she  can- 
not allege  that  her  husband's  administrators  committed  a  devastavit 
in  putting  it  into  her  possession.  With  the  concurrence  of  the  ex- 
ecutors, what  is  there  that  could  prevent  them  from  treating  it  as  a 
rightful  payment  of  her  legacy  ?  A  precedent  authority  would 
undoubtedly  produce  this  consequence,  and  a  consequent  ratification 
is  equally  operative.  Then  any  defence  here  is  a  ratification,  and 
it  of  course  prevents  a  recovery. 

Judgment  affirmed. 


END  OF  OCTOBER  TERM  1830.— WESTERN  DISTRICT. 
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Allen  ayainst  Getz. 


B.  G.  died  intestate,  seised  of  land  in  Lancaster  county,  and  several  tracts 
of  land  in  Dauphin  county.  D.  E..  the  son-in-law  of  B.  G.,  took,  in  1807, 
the  lands  in  Dauphin  at  the  appraisement  in  the  Orphans'  Court,  and 
entered  into  a  recognisance  to  the  heirs,  embracing  the  aggregate  valuation 
of  these  different  tracts,  which  were  valued  separately.  D.  E.  died  in  180'.), 
first  having  made  his  will,  directing  his  executors  to  sell  real  estate  to  pay 
his  debts,  and  devising  to  his  wife,  the  daughter  of  B.  G.,  a  legacy  of  100/., 
and  one-third  of  his  real  estate,  for  life.  The  legacy  was  paid  to  her  in  ISO1.), 
and  she  gave  a  receipt  for  it.  After  the  death  of  D.  E.  suits  were  brought 
against  the  estate  of  B.  G.,  upon  which  judgments  were  recovered,  and  some 
of  the  lands  taken  by  D.  E.  were  sold  under  them,  for  a  price  much  below 
the  valuation  of  them.  In  1813  the  executors  of  D.  E.sold  one  of  the  tracts 
taken  to  M..  and  covenanted  to  execute  a  deed  in  fee-simple  to  M.  and  pro- 
cure and  deliver  releases  from  the  heirs  of  B.  G. ;  a  second  article  was  sub- 
sequently, in  the  same  year,  made  between  them,  in  which  they  covenanted 
to  refund  in  case  M.  lost  the  land  by  "counter  claim."  M.  went  into  posses- 
sion, and  in  IS  14  paid  the  hand  money  and  executed  bonds  for  the  balance 
of  the  purchase-money.  The  executors  then  executed  a  deed  to  M.  The 
executors  paid  several  of  the  heirs  of  B.  G.  in  full  and  several  in  part,  and 
took  general  receipts  from  each  on  account  of  his*  interest  in  the  recognis- 
ance-,  and  in  1817  the  executors  settled  an  administration  account  in  which 
they  took  credit  for  these  receipts.  In  a  suit  brought  by  the  executors  on 
two  of  the  bonds,  six  others  being  also  unpaid,  held  that  a  verdict  finding 
fur  the  plaintiff,  by  the  direction  of  the  court,  the  money  to  remain  in  court 
until  releases  are  executed,  or  the  lien  of  the  recognisances  as  respects  the  land 
sold  to  M.  removed,  was  as  favorable  for  the  defendant,  as  he  had  a  right,  in 
law  an  equity,  to  claim,  and  that  if  the  defendant  had  any  defence  at  all  it 
was  of  the  slightest  equitable  shade. 

The  recognisance  created  a  lien  on  the  tract  taken  by  D.  E.  and  sold  to 
M.,  only  to  the  amount  of  the  valuation  of  that  tract,  and  not  the  amount  of 
the  aggregate  valuation  of  all  the  tracts  taken,  especially  against  a  bona 
fide  purchaser.1 

1  See  Cubbage  v.  Nesmith,  3  W.  314. 
(310) 
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By  receiving  and  accepting  the  legacy  bequeathed  to  her,  and  not  assert- 
ing liny  claim  to  the  land  for  more  than  twenty-one  years,  the  right  of  the 
widow  of  1).  E.  to  her  share  of  the  land  in  fee  simple,  as  one  of  the  heirs  of 
B.  G.,  was  barred.  The  lapse  of  time,  connected  with  the  adverse  JKWKCH- 
sion  of  the  land,  would  bar  her  by  the  Statute  of  Limitations. 

AH  the  encumbrance  was  known  by  the  defendant  when  he  bought,  and  he 
took  a  special  covenant  in  respect  to  it,  as  the  executors  had  no  other  funds 
to  satisfy  the  recognisance,  and  the  amount  due  by  the  defendant  was  more 
than  enough  to  pay  the  balance  due  the  heirs  on  the  recognisance,  the  ex- 
istence of  the  encumbrance  did  not  bar  the  right  of  the  plaintiff  to  recover. 

Under  the  circumstances  of  the  case,  the  estate  of  I).  K.  was  entitled  to 
a  credit  on  the  recognisance  to  the  amount  of  the  appraisement  of  the  lands 
sold  at  sheriff's  sale,  to  pay  the  debts  of  B.  G. 

The  payment  of  the  heirs  to  whom  the  recognisance  was  due  and  their 
receipts  were  enough,  without  producing  formal  releases. 

The  administration  account  in  which  these  receipts  were  credited,  the  re- 
ceipts being  proved,  was  evidence. 

In  a  suit  by  a  vendor  against  a  vendee,  to  recover  the  purchase-money,  a 
deed  executed  by  the  vendor  is  evidence,  although  the  fact  of  the  tender  or 
delivery  is  disputed.  It  is  for  the  jury  to  decide  whether  it  was  tendered  or 
delivered. 

APPEAL  by  the  defendants  from  the  judgments  of  the  Circuit 
Court  of  Dauphin  county. 

In  that  court  these  two  actions  were  tried  together  by  the  same 
jury,  who  rendered  separate  verdicts  in  each,  and  they  were  argued 
here  together.  They  were  founded  on  two  bonds  given  by  the  de- 
fendants to  James  Wallace  and  William  Allen,  executors  of  David 
Elder,  deceased,  dated  on  the  4th  day  of  June  1814,  one  conditioned 
to  pay  $324.38,  on  the  1st  May  1815,  and  the  other  the  like  sum, 
on  the  1st  May  1810.  Issue  was  joined  in  each  case  on  the  plea 
of  payment  witli  leave  to  give  the  special  matter  in  evidence. 

The  defendants  alleged  that  these  bonds  were  given  in  part  of 
the  consideration  for  a  tract  of  land  sold  by  the  plaintiffs  to  them, 
by  articles  of  agreement,  dated  the  19th  July  1813,  between  James 
Wallace  arid  William  Allen,  executors  of  David  Elder  and  Martin 
Getz,  by  which  the  said  Wallace  and  Allen,  executors,  <ic.,  did 
covenant  that  "they  will,  on  or  before  the  1st  day  of  May  next 
ensuing,  &c.,  make,  execute  and  deliver  unto  the  said  Martin  Getz, 
his  heirs  and  assigns,  a  deed  in  fee-simple,  conveying  all  the  right 
and  title  which  David  Elder  had  arid  held  at  the  time  of  his  de- 
cease, in  and  to  a  certain  tract  of  land  in  the  township  and  county 
aforesaid,  being  part  of,  &c.  Said  Wallace  and  Allen  further 
agree  and  covenant  that  they  will  procure  and  deliver  unto  the  said 
Martin  Getz,  his  heirs  and  assigns,  good  and  sufficient  releases  from 
the  heirs  or  legal  representatives  of  Bartram  Galbraith,  deceased, 
for  their  interest  in  said  haul,  except  the  release  of  Henrietta 
Green,  late  Henrietta  Galbraith,  widow  and  relict  of  said  deceased." 
On  the  10th  August  following,  a  second  article  of  agreement, 
written  upon  the  same  paper,  was  executed  between  the  same 
parties,  by  which  it  was  "  Further  agreed  that  the  said  Wallace 
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and  Allen,  arc  to  take  out  a  patent  for  said  land  as  soon  as  the 
same  can  be  conveniently  done,  and  in  case  the  expense  of  patent- 
ing the  same  amounts  to  upwards  of  $200,  whatever  it  is  above 
that  sum,  Getz  is  to  pay  in  cash  at  the  delivery  of  the  deed.  The 
expense  of  surveying  and  writing,  the  parties  are  to  pay  equally 
between  them.  And  in  case  any  counter  claim  should  hereafter 
arise,  by  which  the  said  Getz,  his  heirs  or  assigns,  should  be  ejected 
and  finally  lose  the  land  ;  all  the  money  which  he  or  they  shall 
have  paid  for  said  land,  shall  be  refunded  to  him  or  them."  The 
defendants  showed  in  evidence  that  Bartram  Galbraith,  who  was 
the  futher-in-law  of  David  Elder,  died  before  1806,  seised,  beside 
land  in  Lancaster  county,  of  sundry  tracts  in  Dauphin  county  ; 
and  that,  upon  the  petition  of  David  Elder,  in  right  of  his  wife,  a 
proceeding  was  had  in  the  Orphans'  Court  of  Dauphin  county,  by 
which  these  tracts  of  land  were  appraised,  each  separately,  and  the 
title  to  them  vested  in  the  said  David  under  that  proceeding;  who, 
on  the  7th  of  January  1807,  with  D.  Ferguson  and  William  Allen 
as  his  sureties,  entered  into  a  recognisance  in  the  sum  of  $10,739 
to  the  heirs  of  B.  Galbraith,  with  whom,  Josiah  having  been  ad- 
vanced in  his  father's  lifetime  was  not  included. 

There  were  nine  other  children,  Mrs.  Elder,  the  wife  of  D. 
Elder,  being  one.  Although  each  tract  of  land  was  valued  sepa- 
rately there  was  but  one  recognisance  for  all.  The  tract,  agreed  to 
be  conveyed  to  Martin  Getz,  was  one  of  them,  and  was  valued  at 
$3190.  This  recognisance  remained  open  and  unsatisfied. 

David  Elder  died  in  1809,  having  made  a  will  authorizing  his 
executors  to  complete  sales  made  by  him,  and  to  make  sales  speedily 
to  pay  his  debts,  and  giving  to  his  widow  his  personal  property,  or 
so  much  as  she  should  select,  and  100/.  and  one-third  of  his  real 
estate  for  life.  He  appointed  Wallace  and  Allen  his  executors. 

The  plaintiff  then  offered  in  evidence  a  deed  from  the  executors, 
Wallace  and  Allen,  to  Martin  Getz,  bearing  even  date  with  the 
bonds  sued,  and  stated  that  he  would  prove  it  to  have  been  deli- 
vered. This  was  objected  to  by  the  defendants,  but  their  objection 
was  overruled,  and  the  evidence  admitted ;  the  court  saying  it  will 
be  for  the  jury  to  decide  whether  it  was  delivered  and  accepted ; 
and  besides,  that  without  it,  there  was  no  evidence  that  the  bonds 
were  given  in  consideration  of  this  land.  The  plaintiff  gave  in 
evidence  a  patent  to  the  executors  for  the  land  in  question,  dated 
the  8th  November  1815,  and  another  deed  from  them  to  Martin 
Getz,  after  the  date  of  the  patent,  but  which  had  not  been  delivered. 
There  was  a  good  deal  of  testimony  as  to  the  first  deed  having  been 
in  the  hands  of  Getz,  that  it  had  been  shown  to  an  attorney  by  him, 
and  returned  to  the  scrivener ;  but  there  was  no  evidence  as  to  why 
it  was  so  returned. 

There  was  some  evidence  as  to  the  executors  having  then  ob- 


May  1831.]  OF  PENNSYLVANIA.  313 

[Allen  r.  Getz.] 

tained  a  patent,  and  directed  a  new  deed  to  be  written,  and  that 
Get/  agreed  to  come  and  pay  some  money,  but  that  he  never  did. 

It  was  in  evidence  that  when  B.  Galbraith  died  there  were  cer- 
tain suits  pending  against  him,  which  were  revived  against  his 
executors  and  pursued  to  judgments  ;  upon  which  executions  issued, 
and  certain  of  the  lands  taken  by  Elder  at  the  appraisement  at 
$2876  were  sold.  The  plaintiff  contended  that  this  amounted  to  a 
discharge  of  the  recognisance  to  the  extent  of  this  appraised  value 
of  the  land  thus  sold,  but  the  defendants  alleged  that  D.  Elder 
ought  to  have  paid  these  judgments,  and  would  be  entitled  to  a 
credit  to  the  amount  of  the  debts  so  recovered  only,  which  was 
much  less  than  this  appraised  value. 

The  administration  account  settled  by  Wallace  and  Allen  in  the 
Orphans'  Court  of  Dauphin  county,  in  1817,  and  never  appealed 
from,  together  with  the  receipts  of  the  several  heirs  credited  in  it, 
with  proof  of  the  execution  of  the  receipts,  was  offered  in  evidence 
by  the  plaintiff  to  show  that  many  of  the  heirs  of  B.  Galbraith  were 
paid  off,  and  all  partly  paid.  The  defendants  objected  to  the  evi- 
dence, and  insisted  that  nothing  but  releases  from  the  heirs  should 
be  received;  the  objection  was  overruled,  and  the  evidence  ad- 
mitted. The  plaintiff  showed  releases  from  Josiah  and  Samuel  and 
another.  The  payments  evidenced  by  the  administration  account 
and  receipts,  in  one  way  of  stating  the  account,  amounted  to  satis- 
faction of  three  others  of  the  heirs,  and  of  about  one-half  of  the 
amount  due  to  the  rest. 

The  defendants  alleged  that  Mrs.  Elder,  the  daughter  of  15.  Gal- 
braith, and  widow  of  D.  Elder,  was  entitled  to  her  share  of  the  land 
taken  by  her  husband,  in  fee-simple,  to  meet  which  the  plaintiff 
offered  her  receipt  in  1809  of  the  bequests  to  her  by  the  will  of  D. 
Elder,  and  proof  that  she  had  never  claimed  anything  since,  nor 
given  notice  to  the  defendants  of  any  claim.  This  evidence  was 
objected  to,  but  received. 

The  plaintiff  also  gave  in  evidence  six  bonds,  from  the  defend- 
ants to  the  executors,  each  for  $324. 38,  bearing  even  date  with 
those  in  suit,  and  payable  in  1817,  '18,  '19,  '20,  '21  and  '22,  and 
filed  a  paper  stipulating  that  in  the  event  of  a  recovery,  the  money 
should  remain  in  court  until  satisfaction  should  be  entered  on  the 
recognisance,  or  releases  from  the  heirs  obtained.  The  defendant 
Getz,  after  he  bought,  entered  into  possession,  in  which  he  still  con- 
tinued. 

The  Circuit  Court  charged  the  jury,  in  substance,  as  follows: 

IS.  Galbraith  had  estate  in  Lancaster  and  other  places :  of  the 
settlement  of  that  estate  we  know  nothing.  His  administrators 
ought  to  have  appeared  and  defended  the  suits  brought  against  his 
estate  in  evidence  in  this  cause.  Elder  was  no  more  bound  to  do 
so  than  any  other  of  the  heirs ;  besides,  he  was  dead,  and  his  exec- 
utors were  not  the  representatives  of  Galbraith.  It  is  said  they 
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ought  to  have  paid  the  money,  and  saved  a  sacrifice  of  the  land  sold 
at  sheriff's  sale.  This  is  a  point  of  some  nicety.  If  there  were 
personal  estate,  or  lands  not  appraised,  and  taken,  the  executors 
ought  to  have  paid  those  judgments. 

In  point  of  fact,  the  heir  who  takes  land  at  the  valuation  is 
seldom  able  to  pay,  unless  he  can  raise  the  money,  or  part  of  it, 
from  the  land  taken.  If  encumbrances  prevent  him  from  disposing 
of  the  land  taken,  or  from  getting  the  price  when  he  has  disposed 
of  it ;  and  if  he  must  pay  off  all  the  encumbrances  on  the  estate, 
then  the  whole  burden  is  thrown  upon  him.  Perhaps  this  would 
be  the  case,  and  not  unfairly,  if  he  took  the  whole  estate.  But  if 
one  takes  only  one  part,  and  others  other  parts,  then  it  would  be 
unfair  to  subject  one  to  the  burden  of  the  whole  estate,  and  any 
loss  which  might  be  consequent  upon  it.  Each  of  the  heirs  who 
took  is  equally  bound  to  pay  these  encumbrances ;  and  in  this  case 
it  is  conceded  that  Galbraith  left  lands  in  Lancaster  and  other 
counties. 

Elder  had  paid  much  to  the  heirs  before  the  amount  of  the  debts 
against  the  estate  was  ascertained  by  judgments. 

These  lands,  taken  by  him  at  the  appraisement,  being  swept 
away  by  the  debts  of  the  intestate,  he  is  discharged  from  the  valua- 
tion at  which  they  were  taken.  But  it  is  not  necessary  to  decide 
this,  for  each  tract  in  the  hands  of  a  purchaser  is  bound  for  its 
own  valuation,  and  no  more,  especially  after  such  delay  as  the 
heirs  have  exhibited  in  this  case.  To  ascertain  how  much  of 
this  valuation  has  been  paid  to  each  heir  is  no  easy  matter.  The 
heirs  are  not  before  us,  and  ought  not  to  be  bound  by  our  decision. 
They  may  be  compelled  in  two  ways  to  appear,  either  in  the 
Orphans'  Court,  or  in  this  court,  upon  an  application  for  the 
distribution  of  the  money,  when  brought  into  court.  They  will 
then  be  heard,  if  they  choose  to  appear;  or  if  they  do  not,  they 
will  be  bound  by  the  decision.  The  court  then  directs  you  to  pass 
over  all  the  calculations  of  how  much  will  go  to  each  heir,  in  the 
event  of  a  recovery,  leaving  that  to  be  settled  when  each  heir  is 
present,  and  come  to  the  inquiry,  whether  there  can  be  a  recovery 
at  all  ? 

Generally,  a  man  must  comply  with  all  the  conditions  of  his  con- 
tract :  but  these  conditions  may  be  waived.  Getz  was  not  bound 
upon  his  article,  had  it  rested  there,  to  pay  or  give  his  bonds.  But 
he  says  he  paid  the  hand-money,  and  it  is  certain  that  he  gave  these 
bonds.  By  these  bonds  he  bound  himself  to  pay  at  certain  periods 
expressed  in  them.  A  second  contract  under  seal  is  as  valid  as  the 
first.  Here  there  is  no  allegation  of  fraud,  and  care  must  be  taken 
to  produce  none  in  fact. 

A  man  may  refuse  to  accept  a  deed,  or  to  give  bonds  under  the 
contract,  unless  the  article  of  agreement  is  complied  with  by  the 
vendor.  Getz  might  have  moved  off  the  land,  and  been  clear  of 
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his  bargain.  But  if  a  vendee  passes  by  the  objection  to  the  exe- 
cution of  the  contract,  takes  a  deed  or  gives  bonds,  his  situation  is 
so  far  changed  that  he  has  to  resort  to  what  has  been  called  an 
equitable  defence.  Now  Getz  gave  bonds  binding  himself  to  pay, 
and  it  is  alleged  he  accepted  a  deed. 

A  defence  at  law  and  in  equity  is  different  in  some  countries,  be- 
cause obtained  in  different  courts  ;  here  both  are  in  the  same  court. 
A  chancellor  would  compel  the  heirs  to  release  on  receiving  their 
money,  and  his  decree  would  vest  the  title.  Here  the  judgment  or 
decree  of  a  competent  court  will  as  effectually  bar  the  heirs  and 
save  Getz.  This  will  be  obtained  on  paying  his  money  into  court, 
and  it  is  equity  and  law  that  it  should  be  done.  It  is  the  only 
method  of  compelling  a  release  here.  We  stop  the  money  until  the 
release  is  given. 

It  must  be  remembered  that  a  purchaser  cannot  keep  the  land 
and  the  price  too.  Getz  has  paid  money,  given  bonds  and  contin- 
ued the  possession  of  the  land  for  upwards  of  seventeen  years ;  he 
cannot  retain  the  land  and  refuse  to  pay ;  but  care  must  be  taken 
that  he  is  not  injured. 

Releases  are  not  necessary  to  make  his  title  good.  If  satisfac- 
tion be  entered  on  the  recognisance,  so  far  as  respects  this  tract  of 
land,  the  title  will  be  good.  There  ought,  on  the  evidence,  to  be 
a  verdict  for  the  plaintiff,  the  money  to  be  retained  in  court  until 
the  several  heirs  are  cited,  under  the  Act  of  1827,  or  they  are  cited 
in  the  Orphans'  Court,  or  their  releases  are  filed.  The  money  to 
be  taken  out  by  each  heir  according  to  his  right.  The  deeds  and 
releases  to  be  lodged  in  court  for  the  defendants. 

The  court  is  aware  that  the  Act  of  1827  relates  to  money  aris- 
ing on  sheriff's  sales ;  but  I  would  extend  it  by  equitable  construc- 
tion, or  I  would  exercise  a  similar  authority  under  the  equitable 
power  of  the  court. 

Verdicts  were  rendered  for  the  plaintiff:  "  The  money  to  remain 
in  court  until  releases  are  executed,  or  the  lien  of  the  recognisance 
entered  into  by  David  Elder  in  the  Orphans'  Court  of  Dauphin 
county  be  discharged,  as  respects  the  tract  of  land  for  which  the 
bonds  in  suit  were  given." 

A  motion  for  a  new  trial  was  made  by  the  defendants,  which, 
being  overruled  by  the  Circuit  Court,  the  cause  was  brought  by 
appeal  to  this  court,  when  the  following  reasons  for  a  new  trial, 
upon  which  the  motion  in  the  Circuit  Court  was  made  and  argued, 
were  insisted  on  : 

"  1.  That  the  court  permitted  illegal  evidence  to  go  to  the  jury, 
to  wit :  receipts  to  be  given  in  evidence,  to  affect  the  rights  of  the 
defendants,  of  which  they  had  no  notice  other  than  that  of  their 
being  exhibited  on  the  trial  of  the  causes. 

"2.  That  the  court  permitted  the  items  in  the  administration 
account  of  the  plaintiff's  testator's  estate  to  be  given  in  evidence 
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to  the  jury,  without  any  notice  to  the  defendants  that  such  account 
or  payments  existed. 

"•  That  the  court  admitted  a  deed  executed  by  the  plaintiffs  in 
those  suits  to  the  defendants,  as  evidence  of  the  execution  of  the 
contract  on  their  part,  although  the  said  deed  was  never  delivered 
to  the  defendants,  nor  accepted  by  them,  but  rejected  by  them,  be- 
cause the  lands  were  not  then  patented,  nor  releases  obtained  then, 
nor  since,  from  the  heirs  of  Bartram  Galbraith,  deceased. 

"4.  The  court  erred  in  point  of  law  in  their  charge  to  the  jury 
for  this,  that  they  charged  that  the  recognisance  in  the  Orphans' 
Court  of  the  20th  January  1808,  was  not  a  lien  on  the  lands  de- 
creed to  the  plaintiff's  testator  in  right  of  his  wife,  but  only  bound 
each  separate  tract  for  the  amount  of  the  sum  for  which  it  was 
appraised. 

u  The  court  charged  the  jury  that  the  widow  of  the  testator, 
having  received  a  legacy  of  100Z.,  bequeathed  to  her  by  the  will  of 
the  testator,  divested  her  of  her  fee  in  the  estate  which  descended 
from  her  father,  Bartram  Galbraith,  deceased,  and  that  the  defend- 
ants held  it  discharged  therefrom. 

"6.  The  court  charged  the  jury  that  the  defendant,  having 
paid  the  first  portion  of  money  and  given  his  bonds,  in  all  things 
complied  with  the  covenants  he  was  to  perform  (although  the 
plaintiffs  had  in  no  way  performed  theirs),  and  was  precluded 
from  setting  up  either  a  legal  or  equitable  defence  on  account  of 
still  existing  encumbrances,  to  the  plaintiff's  right  of  recovery; 
and  under  these  circumstances  directed  the  jury  to  find  a  verdict 
for  the  plaintiff,  for  the  amount  of  the  moneys  due  on  the  bonds, 
subject  to  certain  modifications  contained  in  the  verdict,  prout  the 
bame. 

>k  7.  The  court  charged  the  jury  that  although  it  was  proved  on 
the  trial  that  the  estate  purchased  by  the  defendant  was  encum- 
bered for  the  money  for  which  it  was  appraised  to  the  heirs  of  Bar- 
tram  Galbraith,  deceased,  to  more  than  the  amount  of  the  bonds  in 
suit,  the  plaintiffs  had  a  right  to  recover,  and  directed  the  jury  to 
find  for  the  plaintiffs,  subject  to  certain  terms  in  the  verdict. 

"  8.  The  direction  for  the  defendants  to  bring  the  money  and 
leave  it  with  the  prothonotary,  to  await  the  discharge  of  the  recog- 
nisance, or  the  production  of  the  releases  of  the  heirs  of  Bartram 
Galbraith,  deceased,  is  erroneous,  because  it  would  require  the  de- 
fendants to  pay  before  the  discharge  of  the  recognisance,  on  receipt 
of  said  releases,  which  would  be  unjust. 

Fixher,  for  the  appellants. 

The  construction  of  the  article  of  agreement  is  obvious.  It  re- 
quired the  vendor  to  make  a  deed  on  the  1st  of  May  1814,  clear  of 
encumbrances,  and  to  procure  releases  from  the  heirs  of  Galbraith, 
arid  deliver  them  to  the  vendee.  Instead  of  which  the  deed  offered 
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to  the  defendants  does  not  <;veu  contain  a  covenant  against  encum- 
brances, but  merely  a  covenant  that  the  executors  had  done  nothing 
to  encumber  the  estate. 

When  this  deed  was  shown  to  the  counsel,  he  objected  that  re- 
leases should  have  been  given  ;  but  then  the  vendor  had  got  the 
money  and  the  bonds  of  the  defendants.  Neither  Jaw  nor  equity 
will  compel  a  party  to  take  any  other  title  than  that  which  he  con- 
tracted for. 

The  plaintiff  had  contracted  to  deliver  releases,  and  lie  was 
bound  to  obtain  and  deliver  them.  Besides,  without  these  releases 
to  show  the  satisfaction  of  the  recognisance,  his  title  would  not  be 
merchantable.  Receipts,  or  other  evidence  of  payment  in  the  hands 
of  the  executors,  would  not  answer  this  purpose.  Until  the  plain- 
tiff has  complied  with  all  the  covenants  on  his  part,  he  cannot  call 
on  the  defendant  to  perform  his  contract,  or  pay  his  money. 

When  the  title  is  defective,  or  encumbrances  exist,  the  vendor 
cannot  recover  from  the  vendee :  Hart  v.  Porter,  5  S.  &  II.  201 ; 
Sugden  on  Vend.  312 ;  Castle  v.  Cook,  8  S.  &  R.  293 ;  Stoddart 
v.  Smith,  5  Binn.  355. 

The  title  which  the  executors  undertook  to  convey  was  defective. 
Mrs.  Elder  was  entitled,  as  the  daughter  of  Galbraith,  to  one-ninth 
of  this  land  in  fee-simple,  by  inheritance :  Ridgeway  v.  Hain,  16 
S.  &  R.  60 ;  Stoolfoos  v.  Jinkins,  8  Id.  167.  This  never  was 
divested,  and  as  to  this  part  of  the  land  the  title  was,  and  is  de- 
fective. 

The  Circuit  Court  considered  that  the  legacy  of  100/.  bequeathed 
to  her  by  her  husband,  D.  Elder,  her  acceptance  of  the  same,  and 
the  fact  that  she  had  not  brought  suit,  divested  her  title. 

It  will  be  remarked  that  this  100/.  is  bequeathed  to  her  to  keep 
house  with,  as  it  is  expressed  in  the  will.  It  was  for  the  benefit  of 
her  children,  and  not  for  her  own  benefit ;  and  it  cannot  be  that 
receiving  such  a  legacy  will  bar  her  right  to  the  land  which  de- 
scended to  her  from  her  father. 

The  Acts  of  17U7  and  1811,  the  only  Acts  of  Assembly  on  this 
subject,  refer  to  cases  in  which  a  devise  is  made  to  a  widow  ex- 
pressly in  lieu  of  dower.  When  there  is  a  bequest  or  devise  to  a 
widow,  it  may  compel  her  to  elect  to  take  eitlier  under,  or  against 
the  will. 

But  it  has  never  been  held,  that  a  bare  acceptance  of  a  legacy, 
would  bar  her  right,  unless  it  has  been  done  with  a  full  knowledge 
of  all  the  circumstances,  and  the  effect  which  such  acceptance  would 
produce.  If  a  person  were  to  purchase  his  own  estate  ignorantly, 
chancery  would  compel  the  purchase-money  to  be  refunded.  Here 
she  must  have  acted  upon  an  ignorance  of  her  rights,  and  the  effect 
which  is  attempted  to  be  inferred  from  her  act,  an  act  of  accepting 
a  trilling  legacy,  and  uat  particularly  for  her  benefit,  but  for  that 
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of  her  children :  Duncan  v.  Duncan,  2  Yeates  302 ;  Sugden  on 
Vend.  148. 

Besides  this  defect  of  title,  the  land  was  encumbered  to  the  ex- 
tent of  the  recognisance  entered  into  by  D.  Elder,  and  could  not 
with  that  encumbrance  impending  over  it,  have  been  merchantable 
in  the  hands  of  the  purchasers.  At  all  events,  he  contended  the 
verdict  if  rendered  for  the  plaintiff,  should  have  been  upon  condi- 
tion that  no  execution  should  issue  until  the  title  was  perfected. 

The  administration  account,  he  argued,  should  not  have  been 
received  in  evidence.  Getz  was  no  party  to  it,  and  although  it 
might  be  conclusive  upon  a  party,  as  to  him  it  would  furnish  no 
evidence  of  payment.  It  was  equally  erroneous  to  permit  the  re- 
ceipts to  go  in  evidence,  and  thus  substitute  for  the  performance  of 
a  positive  covenant  to  procure  releases,  evidence  of  payment  of  an 
inferior  and  unsatisfactory  kind.  He  referred  also  to  Sugden  on 
Vend.  210 ;  5  Ves.  Jr.  565 ;  Marlow  v.  Smith,  2  P.  Wms.  210. 

Elder  and  Hopkins,  for  the  appellees. 

The  article  of  agreement  expressly  pledges  the  personal  respon- 
sibility of  the  executors  to  procure  releases.  This  is  the  scope  of 
their  covenant ;  and  by  the  second  article  they  covenant  thus  :  In 
case  the  bond  should  be  lost  by  a  counter  claim,  they  would  refund. 
If  a  party  create  a  provision  of  his  own,  he  must  abide  by  it ;  and 
he  may  waive  any  protection,  or  advantage  which  the  law  gives 
him,  by  making  such  provision  for  himself:  Sugden  on  Vend.  312. 
Here  the  defendant  had  full  knowledge  of  the  nature  of  the  title, 
as  appears  by  the  very  terms  of  the  article,  and  of  the  encumbrance 
upon  it,  and  with  that  knowledge  he  took  these  covenants.  Where 
an  encumbrance  is  equally  within  the  knowledge  of  the  vendor  and 
vendee,  and  the  vendee  take  from  the  vendor  a  covenant  against 
encumbrances,  and  the  vendee  gives  his  bonds  for  the  purchase- 
money,  the  encumbrance  cannot  be  set  up  as  a  defence  against  the 
payment  of  the  bonds,  where  no  injury  has  been  sustained  from  it : 
Fuhnnan  v.  Loudon,  13  S.  &  R.  38*5.  In  addition  to  the  security ' 
which  is  provided  by  the  defendant,  in  these  covenants,  six  bonds, 
beside  these  in  suit,  yet  remain  to  be  paid,  and  also  the  bond  to 
the  widow,  the  interest  on  which  only  is  to  be  paid  during  her  life, 
and  at  her  death  the  principal  to  the  heirs. 

Under  these  circumstances  by  permitting  the  plaintiff  to  recover, 
the  means  are  put  into  his  hand  to  procure  the  releases  insisted 
on;  and  by  the  condition  upon  which  the  verdict  is  given,  the  de- 
fendant is  protected  from  all  injustice. 

The  case  of  Cassell  r.  Cooke,  8  S.  &  R.  26,  decides  the  point, 
that  a  payment  discharges  the  encumbrance,  and  formal  releases 
need  not  be  obtained.  But  besides  this,  twenty-three  years  had 
elapsed  from  the  time  when  recognisance  was  given,  and  they  con-  • 
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tended,  that  this  lapse  of  time,  longer  than  that  which  would  vest 
an  absolute  title  by  possession  in  the  land,  would  bar  the  lien,  at 
all  events  as  against  a  purchaser. 

The  heirs  in  fact  received  all  the  money  which  had  been  paid  by 
the  defendants.  The  moment  they  touched  that  money  they  con- 
firmed the  agreement,  and  they  would  have  been  enjoined  to  pro- 
ceed on  the  recognisance:  Colton  r.  Wilson,  3  P.  Wms.  190. 

The  covenant  to  get  releases  is  indefinite  as  to  time,  and  the 
executors  no  doubt  looked  to  the  money  obtained  from  the  contract 
to  discharge  the  recognisance  and  obtain  them. 

It  is  sufficient  if  the  vendor  have  a  title  at  the  time  of  the  decree 
for  specific  performance  :  Langford  v.  Pitt,  2  P.  Wms.  229. 

By  eittux  of  time  the  purchaser  was  safe  as  to  this  encumbrance 
at  the  time  of  the  trial.  The  same  principle  which  has  been  de- 
cided to  apply  to  payments  is  certainly  applicable  to  a  recognisance: 
Cope  v.  Humphreys,  14  S.  &  R.  lo. 

The  payments  made  by  the  executors  on  the  recognisance  would 
keep  it  alive  as  to  the  recognisors,  but  as  to  the  purchaser  the  effect 
of  lapse  of  time  is  forfeited  by  these  payments. 

The  administration  account  was  evidence.  They  contended  that 
as  it  was  passed  upon  public  notice,  it  was  conclusive  upon  all 
persons. 

The  deed  was  rightly  permitted  to  go  in  evidence.  Whether  it 
was  delivered  or  not  was  a  question  for  the  jury,  which  they  have 
decided  affirmatively. 

As  to  the  interest  of  Mrs.  Elder,  in  the  fee-simple,  they  argued 
that  a  person  may  take  under  a  will  or  not  at  his  election,  but  that 
he  cannot  receive  the  bounty  of  the  testator,  and  derange  the  pro- 
visions of  his  will  by  taking  against  them.  Here  D.  Elder,  not 
only  bequeathed  100/.  to  his  widow,  but  directed  the  sale  of  his 
whole  estate,  and  bequeathed  to  her  the  one-third,  &c.  He  amalga- 
mates her  estate  with  his  own,  and  he  gives  her  100/.  in  preference 
to  anybody  else.  She  had  the  one-ninth,  but  he  makes  a  better 
provision  for  her  by  giving  her  the  one-third. 

As  he  directed  his  estate  to  be  sold,  to  permit  her  to  take  under 
the  will,  and  also  assert  her  title  to  this  one-ninth,  would  not  only 
conflict  with  a  well-established  principle,  but  would  in  so  great  a 
degree  destroy  the  value  of  the  estate,  that  it  would  have  been 
most  imprudent  for  her  to  do  so.  She  made  her  election  discreetly 
and  is  bound  by  it:  Strutford  v.  Strutford,  Cases  in  tempore  Tal- 
bot  176 ;  Nays  v.  Moredant,  2  Vern.  58 ;  Powell  on  Dev.  443 ; 
Robert  i'.  Kingsley,  1  Vesey,  Jr.  238.  She  has  acquiesced  from 
180!)  to  1830,  during  which  time,  so  long  ago  as  1814,  the  sale 
was  made  to  the  defendant.  She  surely  cannot  now,  after  such  a 
lapse  of  time  return  to  her  election,  as  against  a  purchaser,  even 
although  she  might  have  received  the  legacy  in  mistake  of  her 
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rights.  The  right  of  election  is  surely  not  open  after  twenty-one 
years :  as  against  a  purchaser  much  less  should  be  enough. 

It  does  not  now  lay  in  the  mouth  of  the  defendant  to  say  he  is 
not  bound  to  take  a  doubtful  title.  He  has  taken  the  title  such  as 
it  is :  Martin  v.  Ives,  17  S.  &  R.  366. 

A  conditional  verdict  is  the  mode  by  which  our  common-law 
courts  reach  that  which  is  accomplished  by  a  decree  in  equity,  and 
the  defendant  should  not  complain  of  it,  when  under  the  circum- 
stances of  the  case,  they  contended  the  verdict  should  have  been 
for  the  plaintiff  without  condition. 

FisJier,  for  the  appellant,  in  reply. 

If  the  article  of  agreement  required  the  defendant  to  take  a  deed 
with  a  covenant,  then  the  argument  is  correct ;  but  he  did  not  agree 
to  take  the  present  covenant  of  the  executors;  but  the  covenants  in 
the  article  are  mutual  and  dependent,  binding  the  grantors  to  exe- 
cute a  deed,,  and  procure  releases  before,  they  can  call  on  the  pur- 
chaser to  pay.  The  case  of  Fuhrman  v.  Loudon,  differs  from  this, 
in  that  no  deed  such  as  was  required  by  the  contract  was  tendered, 
and  no  deed  was  in  fact  accepted ;  and  there  was  no  evidence  of  its 
delivery,  and  without  some  evidence  of  delivery  it  should  not  have 
gone  to  the  jury.  In  Fuhrman  v.  Loudon,  the  encumbrance  was 
not  only  known,  but  there  was  a  specific  covenant  against  the  encum- 
brance, but  in  our  case  the  covenant  is  not  against  the  encumbrance 
but  that  releases  of  the  encumbrance  should  be  obtained. 

The  receipts  showed  a  general  payment  on  account  of  the  recog- 
nisance ;  would  this  answer  to  satisfy  a  purchaser •?  or  in  a  suit  on 
the  recognisance  would  they  show  a  payment  in  discharge  of  such 
portion  of  it  as  was  a  lien  on  this  land. 

Neither  the  widow  nor  the  recognisance  was  barred  by  lapse  of 
time  :  1  Vesey  238.  In  this  case  election  was  allowed  to  be  made 
at  the  time  of  the  decree ;  if  suits  were  brought  by  her  it  would 
come  within  the  principle  of  this  case,  now  to  allow  her  to  make  her 
election. 

If  the  devise  is  not  inconsistent  with  her  claim  to  dower,  taking 
the  former  will  not  bar  the  latter :  Powell  on  Powers  454.  The 
same  principle  applies  to  heirs ;  and  there  is  no  inconsistency  in 
taking  the  legacy  of  100£.,  and  claiming  her  interest  in  the  land, 
and  it  is  plain  that  one-ninth  of  the  estate  in  fee-simple  is  better 
than  one-third  for  life. 

If  the  money  which  had  been  received  by  the  executors  from 
the  defendant,  had  been  applied  to  the  payment  of  the  recog- 
nisance on  this  particular  tract,  and  the  heirs  had  so  received  it, 
with  the  knowledge  of  the  source  from  which  it  was  derived,  then 
they  might  have  been  bound.  But  this  was  not  the  case.  The 


May  1831.]  OF  PENNSYLVANIA.  321 

[Allen  v.  Getz.j 

payments  made  were  general,  and  the  receipts  are  as  general  as  the 
payment. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  reason  assigned  for  a  new  trial,  in  this 
case,  appears  not  to  have  existed  in  fact;  but  if  it  had,  the 
receipts  were  still  properly  admitted,  as  the  defendants  did  not 
specially  object  to  their  being  given  in  evidence,  because  no  pre- 
vious notice  had  been  given  by  the  plaintiff's  to  the  defendants 
of  their  intention  to  do  so.  In  connection  with  these  receipts, 
the  administration  account  of  the  plaintiff's  testator's  estate,  which 
is  complained  of  in  the  second  reason,  was  also  given  in  evidence, 
and  rightly  so;  the  genuineness  of  "the  receipts  having  been  first 
proved.  The  items  in  this  account,  which  were  given  in  evi- 
dence, were  the  entries  of  the  receipts,  and  the  account  itself 
having  passed  the  Orphans'  Court,  without  any  appeal  being 
taken  from  the  decree  of  the  Orphans'  Court,  approving  and 
allowing  the  same,  was  a  confirmation  of  the  correctness  of  the 
receipts. 

In  the  third  reason,  the  defendants  complain  that  the  deed  of 
conveyance  by  the  plaintiffs  to  the  defendant,  M.  Get/,  was  given 
in  evidence,  although  never  delivered  to,  nor  accepted  of  by  them, 
but  rejected  by  them,  &c.  This  is  and  was  the  allegation  of  the 
defendants  on  the  trial  of  the  cause ;  but  evidence  was  adduced 
and  given  by  the  plaintiff,  showing  that  they  had  actually  deli- 
vered the  deed,  and  that  it  was  accepted  of  by  the  defendants; 
and  the  answer  of  the  learned  judge  in  the  Circuit  Court  to  this 
objection  by  the  defendants  to  the  deed,  being  given  in  evidence, 
was  strictly  correct ;  which  was  that  the  fact  of  the  deed's  having 
been  delivered  and  accepted  was  disputed,  and  as  the  plaintiff 
had  given  evidence  of  its  having  been  so  delivered  and  accepted, 
it  must  go  to  the  jury,  to  be  decided  by  them  whether  it  was  so 
or  not.  This  must  have  been  the  case,  however  slight  the  evi- 
dence might  have  been  of  the  delivery  and  acceptance  of  the 
deed ;  and  it  would  have  been  clearly  error,  had  it  been  ruled 
otherwise. 

1  can  perceive  no  error  in  that  part  of  the  charge  of  the  Circuit 
Court  to   the  jury  embraced    in    the  fourth  reason.      It  has  been 
directed  by  the  Supreme   Court  of  this  state  that  a  recognisance 
taken  of  an  heir  of  an  intestate  in  the  Orphans'  Court,  upon  its  de- 
creeing to  him   the  real   estate  of  the  intestate,  after   that   he  has 
elected  to  take  the  same  at  a  valuation  thereof,  made  in  order  to 
secure  the  payment  of  the  respective  portions  of  such  valuation  to 
the  other  heirs,  is  no  lien  upon  the  lands  of  the  sureties,  nor  even 
upon  any  other  lands  of  the  heir,  or  pel-son  taking  the  estate.      I 
consider  the  charge  of  the  Circuit  Court  on   this  point  in  exact 
accordance  with  the  decision  of  this  court  heretofore.     The  spirit, 

2  p.  &  W.— 21 


322  SUPREME  COURT  [Lancaster 

[Allen  r.  Getz.] 

if  not  the  letter,  of  the  decision  in  Allen  r.  Reesor,  16  S.  &  R.  10. 
is  that  the  recognisance  creates  a  lien  upon  the  land  only  taken  by 
the  party,  under  the  decree  of  the  Orphans'  Court,  to  the  amount 
of  that  part  of  the  valuation-money  which  he  is  thereby  bound  to 
pay  to  the  other  persons  interested  in  the  estate.  I  consider  this 
to  be  the  law  on  this  subject,  and  agreeable  to  the  universal  under- 
standing and  practice  of  the  state  in  regard  to  it.  There  was, 
therefore,  no  error  in  the  charge  of  the  Circuit  Court  on  this  point, 
because,  although  David  Elder  took  several  tracts  of  land,  and  par- 
cels of  the  real  estate  of  Bartram  Galbraith,  and  entered  into  but 
one  recognisance  containing  the  aggregate  of  the  appraisement  of 
the  several  tracts,  yet  each  tract  was  appraised  and  valued  sepa- 
rately by  the  inquest,  and  so  returned  and  confirmed  by  the  Or- 
phans' Court ;  so  that  the  sum  of  money  which  the  lands  in 
question  was  really  charged  with  under  the  recognisance,  according 
to  the  principle  here  laid  down,  appeared  upon  the  records  of  the 
Orphans'  Court,  in  which  the  recognisance  was  taken.  There  is 
an  equity  in  the  case  which  gives  to  the  lien  of  the  recognisance 
this  direction,  and  limits  the  extent  of  its  operation  within  reason- 
able bounds.  The  more  especially  ought  it  to  be  confined  to  each 
tract  separately  for  the  amount  of  money  merely  to  be  paid  for,  and 
on  account  of  such  tract  after  it  has  been  sold  for  a  valuable  consid- 
eration to  a  bona  fide  purchaser  by  the  taker  under  the  decree  of 
the  Orphans'  Court. 

With  regard  to  the  fifth  reason,  it  is  well  settled  that  a  devisee 
or  legatee,  who  accepts  of  a  devise  or  legacy  under  a  will  by  which 
the  testator  has  devised  or  bequeathed  the  estate  or  property  of  such 
devisee  or  legatee  to  another  person,  thereby  elects  to  give  up  and 
surrender  all  his  right  and  title  to  it,  and  agrees  that  the  disposition 
so  made  of  it  shall  take  effect.  This  is  a  general  rule,  and  it  forms 
no  exception  to  it  that  the  legatee  or  devisee  is  the  widow"  of  the 
testator.  Nor  can  any  reason  be  assigned,  that  I  can  perceive, 
why  she  should  be  exempted  from  the  operation  of  this  rule.  It 
is  founded  in  great  justice,  for  no  one  could  well  imagine  that  the 
testator  would  have  devised  or  bequeathed  such  portion  of  his  own 
estate  even  to  his  wife,  if  he  had  known  that  she  would  oppose  his 
will  in  another  part,  by  claiming  and  taking  the  property  which  he 
had  thereby  given  to  another.  In  this  case,  a  portion  of  David 
Elder,  the  testator's  estate  is  given  to  the  widow  by  the  will,  which 
she  received  and  accepted  in  1809.  By  the  same  will  lie  has  di- 
rected the  lands  in  question  to  be  sold,  embracing  that  interest  in 
them  which  the  defendants  in  this  suit  say  belongs  to  her,  amounting 
to  an  undivided  ninth  part,  and  the  moneys  arising  therefrom  to  be 
disposed  of,  after  paying  his  debts,  among  her  and  his  children. 
This  land  was  sold  by  David  Elder's  executors  to  one  of  the  defend- 
ants, on  the  19th  day  of  July  1813.  No  claim  at  any  time  since 
the  death  of  the  testator,  in  the  year  1809,  has  ever  been  made  by 
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the  widow  to  any  part  of  his  land  ;  although  she  was  well  acquainted 
with  the  will  of  her  husband,  and  the  disposition  made  of  this  land 
by  the  executors  under  it.  It  is  now  twenty-two  years  since  she 
became  a  feme  sole,  and  might  have  asserted  her  claim  to  this  land, 
or  a  portion  of  it,  if  she  had  ever  intended  it;  during  all  this  time 
it  has  been  possessed  and  held  adversely  to  her,  and  not  having 
made  any  claim,  it  appears  to  me  that  she  is  barred  by  the  Statute 
of  Limitations.  But  surely  the  acceptance  of  the  legacy  and  the 
length  of  time  that  has  elapsed  without  her  having  made  any  claim 
to  the  land  is,  as  the  Circuit  Court  said  on  this  point,  a  bar  to  any 
such  claim  now. 

As  to  the  sixth  reason  assigned  by  the  defendants  for  a  new 
trial,  it  is  material  to  observe  that  the  claims  of  the  plaintifi'  in 
these  actions  are  founded  upon  bonds  ;  that  these  bonds  were  given 
after  8  ;">()/.  had  been  paid  in  pursuance  of  the  articles  of  agreement 
entered  into  for  the  purchase  of  the  land  already  mentioned.  That 
a  deed  of  conveyance  bearing  the  same  date  of  the  bonds  was  ex- 
ecuted also  in  pursuance  of  the  same  articles,  and  produced  on  the 
trial ;  and  some  evidence  given  of  its  delivery  by  the  plaintiff  to 
the  defendants.  Upon  these  bonds  the  plaintiff  had  a  good  right 
of  action  at  law.  The  defendants,  however,  allege  that  the  land 
which  was  purchased  and  formed  the  consideration  for  giving  those 
bonds,  is  encumbered  by  the  lien  of  a  recognisance,  taken  in  the 
Orphans'  Court,  which  is  still  in  force  and  unsatisfied.  It  must 
also  be  observed  that  this  recognisance  was  known  to  the  parties  at 
the  time  of  contracting,  and  a  special  covenant  introduced  into  the 
articles  of  agreement,  respecting  this  claim,  that  the  plaintiffs 
should  procure  sufficient  releases  from  the  heirs  for  it ;  and  that 
the  plaintiffs  acting  as  executors  had  no  other  funds  or  means  by 
which  they  could  satisfy  this  recognisance  and  procure  releases 
than  by  a  sale  of  the  lands.  It  appeared  that  three  of  the  heirs 
had  released,  and  that  three  others  had  been  paid  their  respective 
portions,  after  crediting  on  the  recognisance,  the  amount  of  the  ap- 
praisement of  the  lands  in  the  Orphans'  Court,  taken  by  the  recog- 
nisor  and  afterwards  taken  in  execution  and  sold  from  him  to  pay 
the  debts  of  Bartram  Galbraith,  the  intestate,  which  I  think  under 
the  circumstances  of  the  case,  the  estate  of  David  Elder,  the  recog- 
nisor  was  justly  entitled  to.  The  widow  of  David  Elder,  another 
of  the  heirs,  had  no  claim  under  this  recognisance,  and  the  three 
remaining  heirs,  as  it  appeared,  were  paid  in  part,  and  that  the 
money  remaining  to  be  paid  by  the  defendants  of  their. purchase 
would  be  more  than  sufficient  to  satisfy  the  whole  of  the  heirs. 

Under  these  circumstances  and  this  view  of  the  case,  if  there  was 
any  defence  whatever  on  the  part  of  the  defendants,  it  was  one  of 
the  very  slightest  equitable  shade.  1,  however,  do  not  think  that 
it  was  sufficient  to  form  a  bar  to  the  plaintiff's  recovery.  This  was 
an  encumbrance  known  to  the  parties  at  the  time  of  contracting,  and 
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the  defendants  in  making  their  contract  have  taken  care  to  provide 
themselves  with  a  remedy,  in  case  they  should  ever  sustain  any 
damage  by  reason  of  this  lien,  by  a  covenant  introduced  for  that 
purpose  into  the  articles  of  agreement.  As  yet  it  is  not  pretended 
that  they  have  sustained  any.  But  even  in  an  equitable  point  of 
view  it  does  not  appear  to  me  that  they  have  any  color  of  defence. 
It  appeared  on  the  trial  of  these  causes  that  all  moneys  received 
by  the  plaintiff  on  the  sales  of  lands  bound  by  the  recognisance 
have  been  faithfully  applied  to  the  discharge  of  it;  and  that  the 
defendants,  by  refusing  to  make  payment  of  these  and  the  other 
bonds,  have  prevented  the  plaintiff  from  extinguishing  the  lien  of 
this  recognisance  on  the  land  which  they  purchased.  The  defend- 
ant who  is  the  purchaser  of  the  land  is  in  the  full  and  undisturbed 
enjoyment  .of  it.  He  knew  when  he  gave  these  bonds  that  the 
recognisance  was  unpaid,  and  from  the  situation  of  Elder's  estate 
and  the  character  in  which  the  plaintiff  was  acting,  that  the  money 
to  secure  the  payment  of  which  these  bonds  were  given,  was  intended 
to  be  applied  to  the  payment  of  it ;  and  to  permit  them  to  retain 
both  money  and  land  would  instead  of  equity,  be  the  highest 
iniquity.  The  charge  of  the  Circuit  Court,  therefore,  in  directing 
the  jury  that  the  recognisance  under  these  circumstances,  did  not 
present  a  bar  to  the  plaintiff's  recovery,  but  at  the  same  time  tell- 
ing the  jury  that  the  plaintiff  ought  to  be  restrained  from  taking 
the  money  out  of  court,  until  releases  were  either  procured  or  satis- 
faction entered  upon  the  recognisance,  was  as  favorable  a  direction 
for  the  defendants  as  they  had  any  right,  either  in  law  or  equity  to 
claim. 

The  charge  of  the  Circuit  Court  has  been  misapprehended  by 
the  counsel  for  the  defendants  in  making  out  their  seventh  reason, 
and  is  not  sustained  in  fact. 

The  eighth  reason  has  been  fully  answered  already  in  noticing 
the  sixth,  which  disposes  of  all  the  defendant's  reasons  for  a  new 
t.'ial.  The  judgment  of  the  Circuit  Court  must  be  affirmed. 

GIBSON,  C.  J.,  being  related  to  parties  having  an  interest  in  this 
cause,  took  no  part. 

Judgment  affirmed. 

Referred  to,  8  W.  114 
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Whore  lands  are  taken  at  the  appraisement  in  the  Orphans'  Court,  and  a 
recognisance  entered  into  to  set-are  to  the  heirs  tJn-ir  portions  of  the  valua- 
tion money,  and  the  heir  who  takes,  sells  the  land  taken,  and  the  re.-og- 
niM>rs  suffer  twenty  years  to  elapse  without  any  proceeding  on  their  part  on 
the  recognisance,  or  claim  as  against  such  pnrnhaspr,  the  lands  so  taken  and 
sold  are  hy  such  lapse  of  time  discharged  from  such  recognisance,  although 
payment  on  such  a  recognisance  may  have  been  made  within  that  period  by 
the  heir  who  took  the  land  at  the  appraisement. 

Where  n  covenant  was  made  in  articles  of  agreement  to  convoy  a  tract  of 
land,  so  taken  and  encumbered,  clear  of  encumbrances,  and  the  vendee,  with 
a  full  knowledge  of  such  encumbrance,  enters  into  possession,  :jnd  pays  his 
purchase-money  and  takes  a  deed  for  the  land  :  and  subsequently,  within 
twenty  years  after  such  recognisance  was  entered,  brings  an  action  of  cove- 
nant on  the  article,  assigning  as  a  breach  that  the  vendor  did  not  make  him 
a  deed  clear  of  encumbrances,  and  at  the  time  of  the  trial  twenty  years  had 
elapsed  from  the  entering  of  the  recognisance,  whereby  his  land  was  dis- 
charged ;  in  such  case  the  vendor  would  be  entitled  to  recover  nominal  damages 
only,  and  if  a  deed  had  not  been  given,  a  proper  verdict  would  be  to  find  for 
the  plaintiff  a  sum  sufficient  to  compel  the  vendee  to  make  a  deed,  to  bo 
released  on  a  deed  being  made. 

Where  the  plaintiff  has  only  entitled  himself  to  claim  nominal  damages, 
and  the  jury  find  a  verdict  for  the  defendant,  the  court  will  not  set  it  aside 
unless  the  question  of  right  or  title  to  property  of  value,  should  be  involved 
in  the  suit,  and  affected  by  the  verdict. 

THIS  cause  was  brought  by  the  defendant  belo>y  to  this  court  by 
appeal  from  the  judgment  of  the  Circuit  Court  of  D<iuj>ltin  county, 
setting  aside  a  verdict  in  his  favor,  and  awarding  u  new  trial.  It 

o  o 

was  an  action  of  covenant  by  the  plaintiff',  Sawyer,  on  an  article 
of  agreement,  dated  the  7th  February  1812,  between  Wallace  and 
Allen,  and  the  said  Sawyer.  The  said  \\allace  and  Allen,  by  vir- 
tue of  the  powers  and  authorities  vested  in  them  by  the  last  will  of 
David  Elder,  ''covenant  and  agree,  that  they,  on  or  before  the  first 
day  of  May  next,  will  at  the  proper  cost  and  charges  of  the  said 
John  Sawyer,  his  heirs  and  assigns,  by  such  deeds  of  conveyance 
as  he  or  they,  or  his  or  their  counsel,  shall  advise,  well  and  suffi- 
ciently grant,  convey  «nd  assure  unto  John  Sawyer,  his  heirs  and 
assigns,  in  fee-simple  clear  of  encumbrances,  all  that,"  .Sic.  He- 
scribing  one  tract  of  1~)TJ  acres,  and  another  of  9'2  acres.  Sawver 

<5  » 

covenanted  to  pay  $10  per  acre  for  the  larger  tract,  and  $•">  per  acre 
for  the  other,  in  manner  following,  viz.  :  $1000  on  the  first  of  May 
next,  and  the  residue  in  three  equal  annual  payments  on  the  first 
of  May  in  each  year. 

"And  it  is  further  considered  by  the  parties,  that  the  lawsuit  now 
depending  for  the  157J  acres  shall  be  carried  on  by  the  executors 
of  said  David  Elder,  deceased,  at  the  costs  and  charges  of  said 
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David  Elder ;  and  the  said  John  Sawyer  hereby  agrees  to  take  the 
risk  upon  himself." 

The  whole  purchase-money  had  been  paid,  and  this  suit  was 
brought  against  Wallace  and  Allen,  individually  (Wallace  beinw 
dead  it  was  prosecuted  against  the  survivor),  to  recover  back  the 
purchase-money  and  interest.  The  breach  assigned  was  that  they 
had  not  executed  to  the  plaintiff  a  deed  in  fee-simple  clear  of  en- 
cumbrances. 

The  witness  to  the  articles  was  examined,  and  proved  that  he 
drew  a  deed  in  pursuance  of  the  article,  from  Wallace  and  Allen, 
executors,  &c.,  to  John  Sawyer,  which  was  acknowledged  the  same 
day,  and  that  Sawyer  was  present. 

And  another  witness  proved  that  Sawyer  told  him  that  he  had 
the  deed,  and  took  it  away,  but  returned  it  the  same  day  ;  that  he 
said  something  about  releases  not  being  given.  No  one  could  tell 
who  paid  for  drawing  the  deeds,  for  there  was  one  for  each  tract. 
Evidence  was  also  given  of  the  death  of  Bartram  Galbraith.  and 
the  situation  of  his  estate,  as  the  same  is  detailed  in  the  preceding 
case  of  Getz  v.  Allen,  and  the  same  points  were  made  here  as  in 
that  case. 

On  the  23d  February  1822,  the  plaintiff  gave  Wallace,  the  now 
deceased  executor,  notice  in  writing,  demanding  a  deed  with  a  cove- 
nant of  general  warrantee,  against  all  encumbrances  in  law  or 
equity,  and  releases  from  all  the  heirs  and  legal  representatives  of 
Galbraith,  stating  an  interest  in  the  widow  of  D.  Elder,  as  one  of 
the  heirs  of  Galbraith ;  or  that  the  title  papers  might  be  delivered 
to  him,  and  that  he  would  draw  such  a  deed.  The  plaintifl"  had 
been  in  possession  of  the  land  for  many  years  past ;  except  about 
sixty  acres  of  the  Io7f  acre  tract,  which  was  held  adversely  by  one 
Tavlor,  against  whom  an  ejectment  had  been  brought,  which  was 
pending  when  the  article  was  made,  as  to  which  there  was  the  spe- 
cial provision  contained  in  the  article,  and  it  was  still  pending. 
This  suit  was  brought  on  the  27th  of  May  1822.  The  Circuit 
Court  charged  the  jury  that  whether  a  deed  had  been  delivered  to 
the  plaintiff  was  a  matter  of  fact  to  be  decided  by  them  ;  that  if  it 
had  not  been,  they  should  find  for  the  plaintiff  a  sum  sufficient  to 
compel  the  defendant  to  make  a  conveyance ;  but  if  they  should 
find  that  a  deed  had  been  made  they  ought  only  to  find  nominal 
damages,  which  the  plaintiff  was  entitled  to  recover,  because  satis- 
faction had  not  been  entered  on  the  recognisance  of  David  Elder ; 
and  that  when  suit  was  brought,  time  sufficient  since  that  recogni- 
sance had  been  entered  into  had  not  elapsed  to  raise  a  presumption 
of  payment.  There  was,  therefore,  a  cause  of  action,  although  no 
real  damage  had  been  sustained.  The  jury  found  a  verdict  for  the 
defendant,  who  moved  for  a  new  trial. 

A  new  trial  was  granted  on  the  ground  that  the  verdict  was  con- 
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trary  to  the  charge  of  the  court,  and  that  at  all  events,  there  must 
be  a  verdict  for  nominal  damages  for  the  plaintiff. 

The  defendant  appealed,  and  his  counsel  certified  their  belief, 
that  where  the  plaintiff  had  no  cause  of  action,  than  that  which 
arose  from  mere  nominal  damages,  and  where  lie  had  never  been 
subjected  to  injury  or  damage  of  any  kind,  and  had  sued  to  get 
rid  of  a  fair  honest  contract  without  cause,  on  principles  of  law 
and  justice,  the  verdict  should  have  gone  into  effect.  They  assigned 
the  following  reasons  against  the  order  of  the  court,  granting  a 
new  trial : 

1.  Because  an  application  for  a  new  trial,  is  an  application  to 
the  judicial  and  equitable  powers  of  the  court,  which  are  never 
moved  to  act  in  destruction  of  the  verdict,  where  it  is  supported 
by  the  equity  and  justice  of  the  case,  as  this  verdict  is. 

2.  That  where  the  objection  is  as  in  this  case,  that  the  plaintiff 
is  entitled,  as  alleged,  to  recover  nominal  damages,  the  court  will 
not  in  the  exercise  of  their  discretion  set  aside  the  verdict,  founded 
on  the  equity  of  the  case,  to  open  the  way  to  litigation,  equally 
unprofitable  and  expensive  to  both  parties. 

3.  Because  the  plaintiff  was  not  entitled  even  to  nominal  damages, 
as  he  has  stated  no  cause  of  action  in  his  declaration  : 

1.  Because    he    has    misconceived    his   suit,    which    is   personal 
against  defendants,  when  it  should  have  been  against  them  as  exe- 
cutors. 

2.  Because  there  is  no  breach  assigned  in  the  declaration,  nor 
any  deed  tendered  or  offered  by  plaintiff"  to  defendant  to  execute, 
nor  any  evidence  given  of  it. 

3.  Because  there  was  no  breach  of  articles  proved,  nor  damages 
sustained  by  plaintiff;  but  on  the  contrary,  the  evidence  established 
that  defendants  had  performed  their  covenants. 

A  question  occurred  on  the  argument  here  as  to  the  right  of  the 
appellee  to  discuss  the  reasons  assigned  by  him  in  the  Circuit 
Court,  other  than  that  upon  which  the  new  trial  was  granted  ;  and 
it  was  held  by  this  court,  that  if  the  appellee  could  sustain  any  of 
these  reasons,  the  order  for  a  new  trial  should  stand.  These  reasons 
were  the  same  as  those  which  were  assigned  in  the  case  of  Getz  v. 
Allen,  last  reported,  and  are  fully  argued  in  that  case;  the  argu- 
ment is  therefore  not  reported  here. 

Jlopkins,  for  the  appellant. 

Although  in  strict  law.  the  plaintiff  might  have  been  entitled  to 
a  verdict  for  nominal  damages,  if  the  jury  find  for  the  defendant, 
the  court  would  not  set  aside  the  verdict:  Smith  r.  Banson,  2  Salk. 
044,  040.  In  a  hard  action  the  court  will  not  interfere:  l>rerhy 
v.  The  Dutchess  of  Ma/.erine.  Salk.  040. 

She  was  a  married  woman  and  pleaded  her  coverture,  which  was 
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sustained.  The  jury  disregarded  the  legal  defence,  justice  being 
plainly  with  the  plaintiff,  and  the  court  refused  a  motion  for  a  new 
trial.  So  where  the  value  of  the  matter  in  controversy  was  small : 
Farwell  r.  Sheaffey,  1  Burr.  52 ;  Burton  v.  Thompson,  2  Id.  664  ; 
Macrow  r.  Hull,  1  Id.  11.  A  verdict  on  the  honest  side  of  a  case, 
will  not  be  set  aside  on  a  technical  exception:  Goffin  v.  Wilcox, 
2  Wilson  307  ;  Ralston  v.  Cummins,  2  Yeates  436 ;  3  Johns.  R. 
239,  528. 

J.  A.  Fisher,  for  the  appellee,  contended  that  the  present  case 
did  not  fall  within  the  principle  of  any  of  the  cases  referred  to  by 
the  appellant. 

Here  at  all  events  there  was  a  clear  cause  of  action  at  the  time 
when  this  suit  was  brought  in  the  aspect  in  which  it  had  been  con- 
sidered by  the  court,  although  he  argued  that  lapse  of  time  had  in 
no  way  affected  this  right,  inasmuch  as  payments  hud  been  made 
on  the  recognisance,  by  the  executors  to  the  heirs,  yet  if  by  that 
lapse  of  time,  it  should  be  considered  that  this  recognisance  was 
satisfied  as  respects  the  purchaser,  still  it  was  most  unjust  to  suffer 
the  obstinacy  of  the  jury  to  prevail  against  the  direction  of  the 
court,  and  cast  upon  the  plaintiff  the  payment  of  the  costs  of  suit, 
which  amounted  to  a  large  sum. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  learned  judge  before  whom  this  cause  was 
tried  in  the  Circuit  Court,  is  now  satisfied  that  a  new  trial  ought 
not  to  have  been  granted  because  the  jury  did  not  find  nominal  dam- 
ages in  favor  of  the  plaintiff  instead  of  giving  a  verdict  generally 
for  the  defendant.  Indeed  it  has  been  long  since  well  settled,  by 
numerous  authorities,  that  when  the  plaintiff  has  only  entitled  him- 
self to  claim  nominal  damages,  and  the  jury  find  a  verdict  for  the 
defendant,  that  the  court  will  not  set  it  aside  and  grant  a  new  trial, 
unless  the  question  of  right  or  title  to  property  of  value  should  be 
involved  in  the  suit,  and  affected  by  the  verdict.  Suits  are  not  to 
be  encouraged  for  the  purpose  of  gratifying  a  mere  litigious  dispo- 
sition ;  but  to  promote  justice  by  restoring  parties  to  the  enjoyment 
of  those  rights  of  which  they  have  been  deprived,  and  redressing 
those  real  injuries  which  they  shall  have  sustained.  It  would  be 
even  an  injury,  or  at  least  attended  with  a  loss  to  the  plaintiff  to 
grant  him  a  new  trial,  when  the  jury  have  found  a  verdict  against 
him  in  a  case  in  which  at  most  he  is  only  entitled  to  recover  nominal 
damages.  It  will  only  be  done  on  payment  of  the  costs,  and  the 
recovery  of  nominal  damages  cannot  possibly  compensate  him  for 
the  loss  of  time,  and  ordinary  expenses  which  he  must  necessarily 
incur  in  the  prosecution  of  a  second  trial.  Hence  courts  have  uni- 


May  1831.]  OF  PENNSYLVANIA.  329 

[Allen  v.  Sawyer.] 

formly  refused  to  grant  new  trials  for  such  causes ;  as  it  would  be 
to  promote  injury  and  injustice  instead  of  justice. 

Before,  however,  this  court  will  reverse  the  decision  of  the  Cir- 
cuit Court,  in  setting  aside  the  verdict  and  granting  a  new  trial,  it 
becomes  necessary  to  consider  and  decide  upon  the  other  reasons 
assigned  there  by  the  plaintiff,  for  asking  a  new  trial  of  the  court ; 
arid  if  any  of  them  should  be  found  sufficient  to  justify  the  order 
for  a  new  trial  it  ought  to  stand. 

The  testator,  David  Elder,  had  taken  the  land  in  question  under 
a  decree  of  the  Orphans'  Court  of  Dauphin  county,  as  part  of  the 
estate  of  Jiartram  Galbraith,  deceased,  in  right  of  his  wife,  who 
was  one  of  the  heirs  of  Galbraith,  and  the  same  reasons  were  filed 
for  a  new  trial  in  this  cause  by  the  plaintiff's  counsel  that  were 
filed  in  two  other  causes  on  behalf  of  Martin  and  Henry  Get/, 
defendants,  at  the  suit  of  James  Wallace  arid  William  Allen, 
plaintiffs,  which  were  argued  before  this  court  at  the  same  term 
with  the  present.  The  opinion  of  this  court  has  been  delivered 
in  these  cases,  and  it  is  believed  that  upon  reference  to  it,  the  in- 
sufficiency of  those  reasons  will  clearly  appear.  The  questions  of 
law  raised  by  the  counsel  for  the  plaintiff,  in  this  case,  are  thus 
fully  answered. 

There  is  perhaps  some  little  difference  between  this  and  the  other 
causes,  but  if  there  be,  it  will  be  found  to  make  nothing  in  favor 
of  the  plaintiff's  claim  in  this.  In  those  actions  the  plaintiff's 
claims  were  founded  upon  bonds  which  had  been  given  to  them 
agreeably  to  the  understanding  of  the  parties,  and  articles  of  agree- 
ment entered  into  previously  between  them,  for  the  sale  of  land 
therein  mentioned. 

These  bonds  were  given  to  secure  a  part  only  of  the  purchase- 
money  of  the  land,  after  3oO/.  had  been  paid  by  the  defendants, 
and  on  the  same  day  of  the  date  of  a  deed  of  conveyance  of  the 
land  by  the  plaintiff  to  them,  with  a  full  knowledge  on  the  part  of 
the  defendants  therein,  at  and  from  the  time  of  the  original  con- 
tract, throughout,  of  all  the  liens  and  encumbrances  complained  of 
on  the  trial  of  the  causes. 

In  the  present  action,  the  plaintiff,  after  having  entered  into 
articles  of  agreement  for  the  purchase  of  the  land  in  question,  with 
a  like  knowledge  on  his  part  of  the  encumbrances,  and  after  having 
paid  the  whole  of  the  purchase-money,  ami  the  greater  portion  of 
it  some  years  after  he  was  to  have  had  a  deed  of  conveyance  for 
the  land  according  to  the  articles  of  agreement,  has  brought  his 
action  upon  these  articles  of  agreement  to  recover  back  the  whole 
of  the  purchase-money  so  paid  with  interest,  because,  as  he  alleges, 
the  defendants  did  not  make  a  deed  for  the  land  clear  of  encum- 
brances. The  purchase-money,  as  it  appeared  upon  the  trial, 
which  had  been  received  by  the  defendants  of  the  plaintiff,  had 
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been  faithfully  applied  towards  extinguishing  the  encumbrances 
complained  of.  The  defendants  alleged  on  the  trial  of  this  cause, 
and  gave  some  evidence  of  it  too,  that  they  had  executed  and  de- 
livered to  plaintiff  a  deed  conveying  the  land  to  him  in  fee-simple, 
and  with  the  exception  of  about  sixty  acres  of  the  Io7£  acre  tract, 
which  was  held  adversely  by  one  Taylor,  against  whom  an  action  of 
ejectment  had  been  brought  by  the  defendants,  and  which  was 
pending  at  the  time  of  the  purchase,  and  is  provided  for  specially 
in  the  articles  of  agreement,  that  the  plaintiff'  had  been  in  the  pos- 
session of  the  residue  for  many  years  past,  by  a  person  who  obtained 
his  license  for  that  purpose.  It  was  not  pretended  by  the  plaintiff' 
on  the  trial  that  any  proceeding  had  been  had  upon  the  recogni- 
sance against  him,  or  that  he  was  even  threatened  with  it.  Nor 
did  it  appear  that  any  claim  had  been  made  upon  this  recognisance 
for  more  than  twenty  years  previous  to  the  trial,  nor  were  any 
circumstances  given  in  evidence  to  rebut  the  presumption  of  pay- 
ment which  arose  from  the  lapse  of  time.  Neither  was  it  alleged 
in  his  declaration  that  he  had  been  injured  or  affected  in  any  way 
by  this  recognisance  or  any  other  pretended  encumbrances.  The 
breach  assigned  by  him  in  his  declaration  was  simply  that  the  de- 
fendants did  not  convey  and  assign  the  land  in  fee-simple,  clear  of 
all  encumbrances  to  him,  according  to  the  form  and  effect  of  the 
articles  of  agreement.  The  defendants  plead  that  they  had  per- 
formed their  contract  in  this  respect,  that  is,  that  they  had  made 
such  a  conveyance  and  assurance  of  the  land  to  the  plaintiff;  and 
evidence  having  been  given  on  the  trial  of  the  cause  by  the  defend- 
ants of  their  executing  and  delivering  a  deed,  it  was  properly  left 
as  a  matter  of  fact  by  the  Circuit  Court  to  the  jury,  to  determine 
whether  the  defendants  had  conveyed  or  not ;  and  if  they  should 
find  that  the  defendants  had  not  conveyed,  that  then  they  ought  to 
find  for  the  plaintiff  against  the  defendants,  a  sum  sufficient  to 
compel  him  to  make  a  deed,  to  be  released  on  a  deed  being  made 
and  filed  in  the  Circuit  Court,  within  some  reasonable  time,  to  be 
fixed  by  them  ;  but  if  they  should  find  that  the  defendant  had  con- 
veyed the  land  to  the  plaintiff,  then  they  ought  only  to  find  nominal 
damages,  inasmuch  as  at  the  time  of  commencing  the  suit  no  satis- 
faction had  been  entered  on  the  recognisance,  nor  positive  and 
direct  evidence  produced  of  its  having  been  all  paid,  and  time  suffi- 
cient had  not  elapsed  to  raise  a  presumption  to  that  effect ;  arid  that 
there  was  therefore  cause  of  action  although  no  real  injury  had 
ben  shown  to  have  been  sustained. 

It  does  appear  to  me  that  the  charge  of  the  court  to  the  jury 
was  as  favorable  to  the  plaintiff  as  he  had  any  right  to  claim.  The 
jury,  under  this  charge  of  the  court,  must  have  been  convinced, 
from  the  evidence  given  on  the  part  of  the  defendants,  that  a  deed 
of  conveyance  for  the  157  J  acre  tract  of  land  was  executed  and  de- 
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livered  by  the  defendants  to  the  plaintiff.  By  this  deed  of  convey- 
ance the  plaintiff  is  invested  now,  for  aught  that  appears  to  the 
contrary,  with  the  title  which  David  Elder,  the  testator,  had  for 
this  land  discharged  from  all  encumbrances  created,  done  or  suffered 
by  him  or  the  defendants.  More  than  is,  it  would  seem  from  the 
articles  of  agreement  he  had  no  claim  to ;  for  as  to  encumbrances 
arising  from  titles  paramount  to  that  of  David  Elder,  the  plaintiff 
.was  willing  to  take  at  his  own  risk.  The  order  of  the  Circuit  Court, 
which  set  aside  the  verdict  of  the  jury  and  granted  a  new  trial,  is 
reversed,  the  verdict  for  the  defendants  reinstated,  and  judgment 
of  this  court  entered  upon  the  same. 

Referred  to,  8  W.  114. 


Bossier  et  al.,  Ex'rs,  against  Johns. 


IN    ERKOR. 


A  judgment  on  a  scire  facias  to  substitute  parties,  is  merely  interlocutory, 
and  therefore  not  ground  for  a  writ  of  error. 

Where  parties  have  been  erroneously  substituted  on  a  scire  facias,  they 
will  have  remedy  whenever  it  is  ascertained  by  a  definitive  judgment  that 
they  have  received  injury. 

ERROR  to  the  District  Court  of  the  city  and  county  of  Lan- 
caster. 

Two  writs  of  scire  facias  had  issued  in  that  court  by  the  defend- 
ant in  error,  against  the  present  plaintiffs  in  error,  to  make  them 
parties  to  two  suits,  entered  to  June  term  1823,  No.  361  and  362. 
On  the  16th  June  1824,  judgment  was  rendered  in  each  case  that 
the  defendants  be  made  parties  to  the  original  suit. 

J.  <f-  W.  Hopkins,  for  defendant  in  error,  now  moved  to  quash 
the  writs  of  error,  because  they  had  issued  prematurely :  there 
being  no  final  judgment  as  yet  rendered. 

Jenkins  <f-  Ohampneys,  contra,  said  : 

That  the  original  judgments  to  June  term  1823,  No.  361  and 
362,  were  rendered  against  David  Rinehart,  George  Rickel  and 
Peter  Bachman,  executors  of  Gerhart  Bubach,  deceased.  The  writs 
of  scire  facias  had  issued  to  make  the  executors  of  Peter  Bachman, 
deceased,  parties  to  the  original  suit,  when  George  Rickel  and 
David  Rinehart  survived:  and  they  said  that  at  the  proper  time 
they  should  contend  that  the  writs  of  scire  facias  and  judgment 
thereon  against  the  executors  of  the  deceased  executor,  when-  there 
were  two  surviving  executors,  were  entirely  erroneous  for  the  rea- 
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sons  particularly  specified  in  the  errors  filed.  The  writs  of  error 
had  been  taken  in  those  causes  ex  majore  cautela ;  and  to  avoid 
the  possibility  of  being  precluded  from  a  bearing  upon  the  impor- 
tant questions  connected  with  them.  If  the  court,  however,  should 
be  of  opinion  that  upon  the  rendition  of  a  final  judgment  the  whole 
matter  can  be  then  reviewed,  and  that  these  writs  have  issued  pre- 
maturely, it  would  equally  answer  their  purpose,  as  their  only 
object  was  to  obtain  the  protection  of  this  court  against  manifest 
errors,  as  they  believed,  upon  the  record. 

PER  CURIAM. — A  judgment  on  a  scire  facias  to  substitute  par- 
ties, is  merely  interlocutory,  and  therefore  not  ground  for  a  writ  of 
error.  If  parties  have  been  erroneously  substituted  here,  they  will 
have  remedy  whenever  it  is  ascertained,  by  a  definitive  judgment, 
that  they  have  received  injury;  till  then  an  application  to  this 
court  must  be  premature. 

Writ  of  error  quashed. 

Keferred  to,  3  Norm  240 ;  s.  c.  4  W.  N.  C.  426, 
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Commonwealth  for  use  of  Strayer  et  ux.  against 

Hantz. 

IS    ERROR. 

A.  took  land  at  the  appraisement  in  the  Orphans'  Court  and  entered  into 
a  recognisance  with  B.  as  his  security,  to  his  co-heirs,  of  two  of  whom,  (.'. 
and  J.,  B.  was  guardian.  A.  sold  tin-  land  so  taken  to  K.,  another  heir,  and 
an  agreement  was  executed  by  which  K.  was  to  pay  the  valuation-money, 
including  A.'s  share,  to  A.  and  the  heirs,  and  he  executed  a  mortgage  for 
this  purpose.  This  agreement  was  signed  by  0.,  who  was  still  a  minor,  and 
by  B.,  without  stating  the  character  in  which  he  signed.  After  <'.  came 
of  age  she  brought  suit  on  the  recognisan.ee  for  her  share :  Hrld.  That  she 
was  not  barred  by  this  agreement,  and  that  it  was  not  valid. 

Infants  are  only  capable  of  making  contracts  for  necessaries,  or  of  doing 
those  things  voluntarily,  which  by  law  they  might  or  could  be  compelled 
to  perform. 

When  land  is  taken  at  the  appraisement  in  the  Orphans'  Court,  and  the  heir 
taking  it,  enters  into  a  recognisance  to  the  other  heirs,  and  takes  possession, 
and  holds  the  same,  and  receives  the  rents  and  profits,  and  afterwards  the 
land  is  sold  on  judgments  obtained  for  debts  due  by  the  decedent :  although 
the  heir  who  took  is  thereby  discharged  from  the  appraised  value  of  the 
land,  it  is  a  defence  in  equity,  and  he  is  bound  to  pay  to  each  heir  his  pro- 
portion of  sucli  rents  and  profits,  and  he  may  be  compelled  to  this  by  suit 
on  the  recognisance. 

Where  a  case  stated  omitted  to  find  the  amount  of  such  rents  and  profits, 
and  the  court  below  had  rendered  judgment  for  the  defendant,  this  court 
reversed  the  judgment  and  awarded  a  venire  facias. 

Intestate  died  seised  of  several  tracts  of  land,  which  were  taken  at  the 
valuation  by  different  heirs,  who  respectively  entered  into  recognisances,  one 
of  them  being  the  administrator,  and  having  a  small  balance  of  the  personal 
estate  in  his  hands.  Judgments  to  a  large. amount  were  recovered  against 
the  intestate,  on  which  the,  land  was  all  sold,  and  after  paying  these  debts,  a 
small  balance  was  paid  by  the  sheriff,  to  the  administrator.  Held,  in  a  suit 
brought  against  the  heir,  who  was  also  the  administrator,  on  his  recogni- 
sance, that  as  the  balance  of  the  personal  estate  added  to  the  sum  he  was 
bound  to  pay  on  the  recognisance,  fell  short  of  these  judgments,  lie  was  not 
so  bound  to  pay  it  towards  those  judgments,  as  that  his  neglect  to  do  so 
would  charge  him  with  an v  loss  which  occurred  on  the  sheriff's  sale.  In 
Mich  suit  on  the  recognisance,  the  plaintiff  is  not  entitled  to  recover  ap- 
portion of  the  proceeds  of  the  sheriff's  sale  paid  to  the  defendant  as  adminis- 
trator, after  satisfying  the  judgments.  The  remedy  for  that  is  in  the 
Orphans'  Court,  which  will  compel  the  administrator  to  charge  himself  with 
it. 

ERROR  to  the  District  Court  of  York  county.  The  case  was  a 
sc  ire.  facias  on  a  recognisance  in  the  Orphans'  Court,  for  the  dis- 
tributive share  of  the  plain  till',  Catharine  Strayer.  formerly  Cath- 
arine I  hint/,  in  the  real  estate  of  Andrew  Hantz,  deceased,  taken 
by  John  Hantz,  the  defendant,  ac  the  appraisement.  A  case  was 
stated  in  the  nature  of  a  special  verdict  in  the  cause,  in  which  the 
following  facts  were  set  forth  and  agreed  on  : 

On  the  13th  of  November  IS'2'2,  Andrew  Hantz  died  intestate, 
leaving  to  survive  him  a  widow,  Mary,  and  the  following  children : 
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John,  Jucob,  Daniel,  Andrew,  Philip,  Catharine,  Joseph,  Susan, 
Mary  Ann  and  on  the  same  day  letters  of  administration  issued  to 
John  and  Jacob  Hantz. 

The  intestate  died  seised  of  the  following  property  in  York 
county,  which  was  appraised  and  taken  at  the  appraisement  in  the 
Orphans'  Court:  No.  1,  the  "  dwelling  and  plantation,"  containing 
138  acres,  appraised  at  $4793;  2,  "Conn's  place,"  containing  99 
acres,  appraised  at  $2897  ;  3,  And  another  tract,  containing  96 
acres,  appraised  at  $1910. 

The  first  was  taken  at  the  valuation,  on  the  13th  of  April  1823, 
by  John,  the  second  by  John  Knisely,  guardian  of  Philip,  on  the 
IGth  December  1823,  and  the  third  on  the  same  day  by  Daniel, 
each  of  whom  entered  into  recognisance  for  their  respective  shares, 
John  Hantz  with  John  Knisely  as  his  security.  John  Knisely 
had  been  appointed  guardian  of  Catharine  Hantz,  who  was  a  minor, 
and  also  guardian  of  Joseph. 

On  the  14th  December  1827,  the  following  paper  was  executed. 

At  the  time  of  the  execution  of  it  Catharine,  the  plaintiff,  was  still 
in  her  minority : 

"  Whereas,  John  Ilantz  took  the  part  of  Andrew  Hantz's  real 
estate,  No.  1,  at  the  valuation,  and  gave  his  recognisance  in  court 
to  pay  the  same;  and  whereas,  John  Hantz  is  desirous  of  selling  to 
Andrew  Hantz  now,  we  agree  that  if  John  Ilantz  sells  to  Andrew, 
and  Andrew  executes  a  mortgage  on  part  No.  1  to  us,  the  same  as 
John  bound  himself  to  us  in  the  court,  then  we  release  the  said 
John,  and  will  take  Andrew  and  the  mortgage.  Witness  our  hands 
and  seals,  December  14th  1827. 


JACOB  HANTZ, 
DANIEL  HANTZ, 
PHILIP  HANTZ, 
CATHARINE  HANTZ, 
MARY  HANTZ, 
JOHN  KNISELY, 


L.  S. 

'L.  s.' 

L.  s. 

L.  S. 

L.  S. 

L.  S. 


On  the  10th  December  1827,  John  Hantz  conveyed  to  Andrew 
Ilantz,  in  fee,  in  consideration  of  $4793,  and  on  the  19th  Decem- 
ber 1827,  Andrew  Ilantz  executed  a  mortgage  to  John,  Jacob, 
Daniel,  Philip,  Catharine  and  Mary  Hantz,  widow,  for  herself,  and 
as  guardian  for  Susan  and  Mary  Ilantz,  and  to  Knisely,  guardian 
of  Joseph  Ilantz,  conditioned  to  pay  the  principal  and  interest  se- 
cured by  the  decree  of  the  Orphans'  Court,  and  the.  share  of  John 
Ifantz  in  the  valuation  of  No.  1 ;  and  releasing  John  Hantz  from 
the  payment  of  the  share  of  Andrew  in  the  valuation. 

On  the  28th  November  1827,  John  Sharpe  recovered  judgment 
against  the  administrators  on  a  bond  of  the  intestate;  and  on  exe- 
cutions issued  on  this  judgment,  the  real  property  of  the  intestate 
was  sold  by  the  sheriff,  January  the  5th  1830,  for  the  following 
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sums  :  No.  1  for  $3050  ;  No.  2  and  3  sold  together  for  $322»J ;  No 
4  for  31090  ;  No.  f>  for  £1845.  No.  4  and  5  hud  not  been  taken 
at  the  appraisement. 

After  paying  judgments  and  the  debts  of  the  intestate,  there 
remained  a  balance  of  $1020,  which  was  paid  the  administrators 
by  the  sheriff. 

There  was  a  balance  of  the  personal  estate  amounting  to  .$lf>80 
in  the  hands  of  the  administrators.  The  District  Court  "uve 

O 

judgment  for  the  defendant,  to  which  the  plaintiff  took  this  writ 
of  error. 

Lewis,  for  the  plaintiff  in  error,  argued  that  the  plaintiff  was 
certainly  entitled  to  recover  something.  J.  Hantx  had  occupied 
the  land  until  1830,  arid  received  the  rents,  issues  arid  profits,  and 
to  the  amount  of  her  proportion  of  those  rents,  issues  and  profits, 
he  should  respond  to  the  plaintiff.  But  besides,  he  as  adminis- 
trator had  the  personal  estate,  and  should  have  applied  that  to 
discharge  the  debts  due  by  the  intestate ;  instead  of  which  he  per- 
mitted it  to  be  sold  on  these  debts,  for  a  sum  which  was  less  than 
one-half  of  what  ho  owed,  including  the  sum  in  his  hands  as  admin- 
istrator. To  the  amount  of  the  loss  sustained  by  this  failure  on  his 
part  to  do  justice,  he  ought  to  be  made  responsible. 

The  plaintiff  at  law  has  a  complete  and  perfect  right  of  action, 
and  the  defence  relied  on  by  the  defendant,  the  failure  of  con- 
sideration was  a  defence  in  equity,  which  requires  that  lie  who  asks 
•equity  should  do  equity:  Share  r.  Anderson,  7  S.  &  It.  Go;  1'oke 
v.  Kelley,  13  Id.  lt)5*;  Watson  v.  Gilday,  11  Id.  338;  Huber  v. 
Burke,  11  Id.  246. 

The  agreement  which  had  been  executed  when  John  transferred 
to  Andrew,  although  signed  by  the  plaintiff,  would  not  prevent  a- 
recovery,  as  she  was  a  minor  at  the  time  of  its  execution.  This 
paper,  it  is  true,  was  signed  by  Knisely,  who  was  the  guardian  of 
Catharine  ;  but  it  is  a  rule  in  equity  that  a  guardian  or  trustee 
shall  not  take  a  less  security  for  a  greater,  nor  shall  a  guardian  be 
permitted  to  do  that  which  on  its  face  is  prejudicial  to  the  ward. 

The  security  here  was  lessened,  if  tins  agreement  prevailed, 
and  the  mortgage  should  be  considered  an  execution  of  it,  by  the 
amount  of  the  share  of  John  of  the  valuation,  which,  by  the  mort- 
gage, Andrew  became  bound  to  pay  to  them,  and  also,  by  the  dis- 
charge of  the  surety  in  the  recognisance,  and  it  would  be  manifestly 
prejudicial  to  Catharine  the  ward.  But  Knisely  signed  generally 
without  specifying  the  character  in  which  he  executed  the  paper; 
and  the  truth  was,  that  us  Catharine  was  then  eighteen  yours  of 
age,  he  supposed  she  was  of  full  age,  and  he  really  signed  the 
paper  because  he  was  guardian  of  Joseph. 

Now  if  a  guardian  can  discharge  a  security,  it  must  appear  that 
it  was  done  with  that  intention ;  and  here  it  does  not  appear  that 
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it  was  the  intention  of  the  guardian  to  affect  the  interest  of  Catha- 
rine. 

Durkcc  and  Barnitz,  for  the  defendant,  contended  that  the  agree- 
ment was  fair,  discovering  a  manifest  intention  of  substituting 
Andrew  for  John,  and  that  it  should  be  executed.  It  in  no  way 
lessened  the  security,  as  Andrew's  share  was  extinguished  by  the 
transaction,  and  that  equalled  John's. 

There  was  no  available  fund  in  his  hands  to  pay  the  debts  of 
the  intestate ;  he  was  but  one  of  the  two  administrators,  and  the 
entire  balance  if  applied  could  not  have  prevented  a  sale  of  the  land. 
The  land  itself  was  rendered  unsaleable  in  the  hands  of  the  heir 
by  the  impending  burden  of  the  debts  which  ultimately  swept  it 
away.  Besides,  John  had  parted  with  the  land  to  Andrew,  and  a 
large  amount  of  debt  was  contested,  and  he  of  course  could  not 
have  been  required  to  run  the  hazard  of  making  a  payment  which 
might  have  been  contested.  They  referred  to  Groff  v.  Groff,  14 
S.  &  R.  181. 

The  occupation  of  the  property  and  receiving  the  rents  certainly 
would  not  make  the  defendant  accountable  on  the  recognisance, 
however,  in  some  other  proceeding,  he  might  be  made  to  account 
for  that.  But  how  could  it  be  estimated  ?  The  interest  on  the 
recognisance  might  be,  and  in  this  case  certainly  would  be,  an  un- 
fair estimate.  There  was  no  evidence  of  it ;  and  the  court  could 
not,  upon  a  case  stated,  give  judgment  for  that  which  was  not 
found.  But  they  contended  that  this  was  but  a  shadow,  and  must 
fall  with  the  substance  of  the  recognisance,  which  was  defeated  by 
the  defence. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  question  which  presents  itself  in  this 
case  is,  was  the  execution  of  the  release  of  Catharine,  one  of  the 
plaintiffs  dum  sola,  and  under  the  age  of  twenty-one  years,  a  dis- 
charge of  the  defendant  from  his  liability  to  her  on  the  recognisance 
upon  which  the  scire  facias  has  been  sued  out?  It  is  proper  to 
note  here  that  John  Knisely,  who  was  the  guardian  of  this  plaintiff' 
at  that  time,  was  also  surety  of  the  defendant  in  the  recognisance. 
Under  this  arrangement  the  land  was  not  only  bound  as  security 
to  her  for  her  proportion  of  the  valuation-money,  but  the  defendant 
and  his  surety  were  both  personally  bound  to  her.  By  the  subse- 
quent agreement  in  pursuance  of  which  the  release  was  given,  it  is 
manifest  that  her  .security  for  her  proportion  of  the  appraisement 
of  the  land  was  materially  lessened,  and  therefore  it  could  not  be  for 
her  benefit.  Infants  arc  only  capable  of  making  contracts  for  neces- 
saries, such  as  are  considered  in  law  clearly  for  their  advantage, 
or  of  doing  those  things  voluntarily  which  by  law  they  might  and 
could  be  compelled  to  perform.  These  when  fairly  made  and  done, 
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will  be  valid  and  binding,  but  generally  all  contracts  of  a  different 
or  opposite  character,  will  not  be  regarded  as  having  any  binding 
force  or  authority  whatever  upon  minors.  I  therefore  consider  her 
execution  and  delivery  of  the  release  no  bar  to  her  claim  upon  the 
recognisance.  It  appears  to  be  executed  by  John  Kriisely  ;  but  it 
does  not  appear  from  the  manner  in  which  he  set  his  name  and  seal 
to  it,  that  he  intended  to  execute  it  as  her  guardian  ;  nor  has  he 
thereby  declared  for  whom  he  intended  to  execute  it.  He,  how- 
ever, was  guardian  also  at  that  time  for  Joseph  Ilaritz,  the  brother 
of  Catharine,  the  plaintiff,  and  equally  interested  with  her  in  the 
recognisance,  and  his  name  is  not  to  the  agreement,  may  be  that 
he  intended  to  execute  for  him.  Be  that  as  it  may,  I  think,  under 
the  particular  circumstances  of  this  case,  it  was  not  competent  for 
him  as  the  guardian  of  Catharine,  to  bind  her  or  bar  her  of  her 
right  under  this  recognisance  by  executing  this  release.  lie  was 
directly  interested  in  extinguishing  the  recognisance  ;  he  was  him- 
self bound  by  it  and  answerable  to  Catharine,  his  ward,  for  what- 
ever in  any  event  might  be  coming  to  her  on  it.  The  law  will 
therefore  view  any  act  of  his  going  to  discharge  this  recognisance 
without  an  actual  receipt  of  the  money  due  upon  it,  with  extreme 
jealousy.  In  addition  to  this,  it  would  have  been  a  diminution  of 
the  security  as  well  as  an  attempt  to  release  himself,  and  a  direct 
violation  and  abuse  of  his  trust  and  authority  as  her  guardian,  and 
therefore  invalid,  arid  not  binding  upon  her. 

It  remains  in  the  next  place  to  be  considered,  whether  the  land, 
which  formed  the  consideration  for  entering  into  the  recognisance, 
being  taken  away  from  the  defendant  or  his  assigns  by  a  sheriff's 
sale,  under  judgments  against  the  administrators  of  the  intestate 
for  debts  owing  by  him  at  the  time  of  his  decease,  ought  to  exone- 
rate him  from  all  obligation  under  it.  Before,  and  at  the  time  that 
the  defendant  elected  in  the  Orphans'  Court  to  take  this  land  at  its 
appraisement,  and  entered  into  the  recognisance,  he,  the  plaintiff, 
Catharine  and  their  brothers  and  sisters,  were  the  unquestionable 
proprietors  of  it  in  fee-simple;  holding  it  subject  to  the  payment  of 
the  debts  of  the  intestate  (their  ancestor)  from  whom  it  descended 
to  them.  Each  of  them  was  the  owner  of  an  equal  undivided  ninth 
part,  subject  to  the  widow's  claim  of  dower.  The  nature  and  ex- 
tent of  their  respective  rights  in  the  land  must  have  been  known 
and  understood  by  all  of  them.  The  defendant  was  one  of  the  ad- 
ministrators of  the  intestate,  and  must  be  presumed  to  have  known 
at  least  as  much,  if  not  more,  than  the  other  heirs.  The  plaintiff 
had  just  the  same  right  to  participate  in  the  enjoyment  of  this 
estate  that  the  defendant  had.  and  he  could  not  have  obtained  the 
possession  of  her  right  in  it,  ami  continued  to  enjoy  it  for  any  length 
of  time,  without  allowing,  or  at  least  agreeing  to  allow  her  a  suita- 
ble equivalent  for  it.  He  obtained  a  right  to,  and  took  possession 
of  it  under  a  decree  of  the  Orphans'  Court  upon  his  entering  into 

2  P.  &  W.— 2:2 
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the  recognisance,  upon  which  this  suit  is  founded,  binding  himself 
to  pay  to  the  plaintiff  a  fair  price  for  her  interest  in  the  land. 
Under  this  decree  and  stipulation  of  his,  he  and  others  under  him, 
continued  to  receive  and  enjoy  exclusively,  all  the  rents,  issues  and 
profits  that  could  be  derived  from  the  actual  possession  and  occupa- 
tion of  this  land  from  the  13th  of  April  1823,  the  date  of  the  de- 
cree of  the  Orphans'  Court  giving  him  the  land,,  down  to  the  date 
of  the  sheriff's  sale,  on  the  5th  of  June  1830 — a  period  of  more 
than  seven  years.  And  although  the  land  itself  was  taken  from  him 
or  his  assignee,  yet  the  rents,  issues  and  profits  received  during  this 
time,  still  remain  with  him  ;  nor  is  there  any  one  other  than  those 
of  theirs  of  the  intestate,  who  have  not  released,  who  can  lay  claim 
to  these  profits.  Justice  and  equity  would  seem  to  require  that  he 
should  account  and  pay  over  to  the  plaintiff  at  least  one  equal  ninth 
part  of  the  two-thirds  of  the  whole  rents,  issues  and  profits  of  the 
land  from  the  date  of  the  decree  of  the  Orphans'  Court,  to  the 
making  of  the  sheriff's  deed.  The  defendant  is  bound  absolutely 
and  unconditionally  by  his  recognisance  to  pay  to  the  plaintiff  her 
proportion  of  the  valuation  money  of  the  land ;  but  upon  princi- 
ples of  equity  and  good  conscience  he  prays  to  be  relieved  from  it. 
Now  no  principle  is  better  settled  than  that  he  who  claims  equity 
must  do  it  himself.  Hence  I  say  that  he  has  no  right  to  be  relieved 
from  the  burden  of  his  recognisance,  but  upon  his  doing  equity  to 
the  plaintiff,  which  requires  that  he  should  at  least  pay  over  to  her 
one-ninth  of  the  two-thirds  of  the  net  profits,  as  before  mentioned. 
I  say  two-thirds  of  the  whole  profits,  because  the  defendant  will,  if 
he  has  not  already,  have  to  pay  to  the  widow  of  the  intestate  one- 
third  of  the  interest  of  the  appraisement  of  the  land  from  the  date 
of  his  recognisance  to  the  sheriff's  sale,  which  precludes  the  plain- 
tiffs from  claiming  more  than  their  one-ninth  of  the  two-thirds  of 
the  whole  profits.  The  annual  value  of  the  net  profits  of  the 
land  is  not  given  in  the  case  stated  for  the  opinion  of  the  court ; 
and  although  this  court  must  reverse  the  judgment  of  the  court 
below,  which  was  entered  for  the  defendant,  yet,  as  the  value  of 
the  profits  is  unknown,  it  cannot  render  a  judgment  in  favor  of 
the  plaintiffs  for  the  sum  which  they  are  entitled  to  recover.  This 
court  is  not  willing  upon  mere  conjecture  to  say  that  the  interest 
upon  the  valuation  money  may  be  considered  as  a  fair  value  of 
the  profits  of  the  land.  They  may  be  more  or  may  be  less,  and  as 
a  state  of  things  has  arisen  altogether  different  from  that  which  was 
in  the  contemplation  of  the  parties  at  the  time  of  giving  the  recog- 
nisance, it  is  thought  that  the  real  value  of  the  net  profits  ought 
to  be  the  measure  for  ascertaining  the  sum  that  the  plaintiffs  are 
»ntitled  to  recover.  The  plaintiffs'  counsel  claimed  more,  and  al- 
leged as  a  reason  for  doing  so,  that  it  was  owing  to  the  default  of 
the  defendant  in  not  applying  the  money  mentioned  in  the  recog- 
nisance to  the  discharge  of  the  judgment  obtained  against  the  estate 
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of  the  intestate  that  the  land  was  taken  from  him  by  the  sheriffs 
sale.  This  reason  does  not  appear  to  he  well  founded.  He  was 
one  of  the  administrators,  and  he  and  his  co-administrator  had  but 
$1580  of  the  asftets  of  the  estate  in  their  hands,  and  this  surn,  added 
to  all  that  he  was  bound  to  pay  by  virtue  of  his  recognisance,  would 
still  have  fallen  short  greatly  of  a  sum  sufficient  to  pay  the  judg- 
ments, which  amounted  to  more  than  $8200.  There  is  no  equity 
in  saying  that  lie  ought  to  have  paid  towards  discharging  these 
judgments  the  whole  amount  of  the  valuation  of  the  land  taken  by 
him  ;  nor  yet  of  the  recognisance,  but  even  all  that  would  have  been 
quite  insufficient;  because  the  other  heirs,  or  some  of  them,  had 
taken  other  lands,  being  part  of  the  intestate's  estate,  and  were 
bound  to  contribute  their  proportion  towards  paying  these  judg- 
ments. They  did  not  even  offer  to  do  so,  nor  had  the  defendant  the 
power  of  compelling  them.  The  defendant  was  certainly  not  bound 
to  pay  these  judgments  out  of  his  own  private  funds,  further  than 
his  own  proportion.  He  had  nothing  like  funds  sufficient,  of  the 
other  heirs,  in  his  hands  to  pay  their  respective  proportions  of  these 
debts,  and  they  neglected  to  furnish  what  was  wanting.  It  was  a 
matter  in  which  they  were  all  equally  interested  and  bound  each  to 
contribute  his  proportion.  All  seem  to  have  been  equally  negli- 
gent, and  the  loss,  if  any,  ought  therefore  to  be  borne  equally. 

It  is  unnecessary,  and  I  think  improper,  in  this  suit,  to  take  into 
consideration,  and  to  give  to  the  plaintiffs  their  proportion  of  the 
$1020,  the  surplus  money  which  remained  in  the  hands  of  the  sheriff' 
of  the  moneys  arising  from  the  sale  of  the  real  estate,  and  was  paid 
upon  the  order  of  the  administrators  of  the  intestate.  The  plain- 
tiffs have  their  remedy  in  the  Orphans'  Court  for  this  money,  and 
can  compel  the  administrators  to  charge  themselves  with  and  pay  it 
over. 

The  judgment  of  the  court  below  is  reversed,  and  for  the  purpose 
of  having  the  case  settled  according  to  the  principles  now  laid  down 
by  this  court,  a  venire  facias  is  awarded. 

Judgment  reversed,  and  a  venire  facias  awarded. 

Affirmed,  3  II.  425. 
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Reigle  against  Seiger. 

IN    ERROR. 

A  son  who  accepts  his  father's  land  at  a  valuation  in  the  Orphans'  Court, 
takes  it  subject  to  interest  on  a  third  of  the  valuation,  whore  there  is  a  widow, 
and  to  payment  of  the  other  children's  shares  of  the  principal  at  her  death. 
In  respect  to  his  own  share,  he  ha.s  nothing  to  pay  or  to  receive. 

Being  in  his  own  hands  it  is  paid  presently  by  operation  of  law  •,  and 
where  land  so  taken  is  sold  at  sheriff's  sale,  expressly  subject  to  the  payment 
of  the  whole  third  of  the  valuation  at  the  widow's  death,  such  son  can  never 
recover  anv  portion  of  that  third. 

A  sheriff  is  bound  to  sell  the  debtor's  whole  interest  in  the  land,  and  can 
lawfully  reserve  nothing  for  him.  either  in  the  land  or  the  price  of  it;  and 
any  contract  to  do  this  in  prejudice  of  the  lien-creditors  would  be  posi- 
tively illegal,  and  no  action  could  be  sustained,  nor  can  the  defendant  by 
any  transfer  to  another,  give  a  right  to  enjoy  the  fruit  of  such  a  contract. 

The  only  remedy  for  a  misrepresentation,  not  fraudulent,  but  affecting 
the  rights  of  either  party  to  a  sheriff's  sale,  is  an  application  to  set  aside  the 
sale. 

ERROR  to  the  Court  of  Common  Pleas  of  Berks  county  to  remove 
the  judgment  of  that  court  upon  the  following  case,  stated  in  the 
nature  of  a  special  verdict. 

Michael  Seiger  died,  leaving  a  widow  and  eight  children,  and 
seised  of  a  plantation,  containing  one  hundred  and  twenty  acres. 
The  said  tract  of  land  was  valued  and  appraised  at  the  sum  of 
16307.,  under  a  proceeding  in  the  Orphans'  Court  for  that  purpose, 
and  on  the  7th  of  April  1810,  it  was  adjudged  to  Jacob  Seiger,  the 
eldest  son  of  the  intestate,  at  the  valuation. 

Jacob  Seiger  entered  into  the  possession  of  said  tract  of  land, 
and  while  in  possession,  to  August  term  1820,  an  action  was  insti- 
tuted against  him  at  the  suit  of  Daniel  Hill,  in  the  Court  of  Com- 
mon Pleas  of  Berks  county,  in  which  judgment  was  rendered  on  the 
1st  day  of  July  1820.  Security  was  entered  to  obtain  a  stay  of 
execution  on  this  judgment,  by  Christian  Ilepner,  for  whose  use 
this  suit  is  brought.  On  this  judgment  the  property  taken  by 
Seiger  was  levied  on  and  sold  by  the  sheriff  to  George  Reigle,  the 
defendant  below,  on  the  19th  December  1821,  for  §608  upon  the 
following  conditions,  which  were  set  up  by  the  sheriff,  at  the  sale, 
and  after  the  sale  was  made,  signed  and  acknowledged  by  the  pur- 
chaser. 

"  CONDITIONS  OF  SHERIFF'S  SALE." 

"  The  subscriber,  sheriff  of  the  county  of  Berks,  offers  to  sell  by 
public  sale,  and  by  virtue  of  a  writ  of  venditioni  erpona*,  a  cer- 
tain tract  of  land  containing  122  acres,  more  or  less.  The  estate 
of  Jacob  Seiger,  subject  to  the  payment  of  a  dower  of  Jive  hun- 
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dred  and  forty-three,  pound*  six  xldUiny*  and  cvjld  pence,  the  inte- 
rest thereof  to  be  paid  yearly  unto  the  widow  of  Michael  Seiger, 
deceased,  and  after  her  death,  the  principal  to  be  paid  to  the  Itcirs 
of  the  said  deceased. 

HENRY  BETZ,  Sheriff." 

"  I,  the  subscriber,  do  hereby  acknowledge  that  I  have  bidden 
for  the  estate  above  mentioned  the  sum  of  §000,  and  that  I  have 
become  the  purchaser  on  the  terms  above  stated. 

"  Witness  my  hand  arid  seal,  the  day  and  year  above  men- 
tioned. 

GEOKGE  REIGLE.     [L.  H.] 

Witness,  ADOLPII  HATZFIELD." 

The  sheriff's  deed  was  acknowledged  to  Ileigle,  who  took  posses- 
sion under  it,  which  was  continued  ever  since. 

The  widow  of  Michael  Seiger,  the  intestate,  died  en  the  1st  day 
of  January  1820.  The  purchase-money  arising  on  the  sale  to 
Ileigle  was  applied  towards  the  payment  of  the  recognisance  in 
the  Orphans'  Court  to  the  heirs  of  Michael  Seiger,  and  a  xcire  facias 
was  issued  against  Christian  lleprier,  the  security,  to  obtain  the 
stay  of  execution,  upon  which  he  was  compelled  to  pay  the  judg- 
ment of  Hill  against  Seiger;  in  consideration  of  which  Jacob  Seiger, 
on  the  1st  day  of  June  1822,  by  an  instrument  under  seal,  assigned 
and  transferred  to  the  said  Hepner,  one-eighth  part  of  the  third  of 
the  purchase-money,  ki  due  and  payable  at  the  death  of  the  widow 
of  the  said  Michael  Sieger,  out  of  the  plantation  of  the  said  de- 
ceased, now  in  the  possession  of  George  Ileigle,  being  his  share  out 
of  the  said  third  of  the  said  plantation." 

The  following  judgments  remained  open  and  unsatisfied  against 
the  said  Jacob  Seiger,  at  the  time  of  the  sale,  and  continue  still 
unpaid :  Adam  Kaiser  r.  Jacob  Seiger,  of  November  term  1811', 
judgment  1st  November  1810,  for  123/.  ;  Poison  i>.  The  Same,  of 
November  term  1820,  judgment  Oth  December  1820,  for  $-40.07  ; 
Wolf's  Kx'rs  r.  The  Same,  of  April  term  1820,  judgment  10th 
April  1820,  for  $10o.50. 

The  Court  of  Common  Pleas  gave  judgment  in  favor  of  the 
plaintiff  below  and  defendant  in  error. 

iSinith,  for  the  plaintiff  in  error. 

Under  the  Act  of  Assembly,  by  virtue  of  which  this  estate  was 
adjudged  to  Jacob  Seiger,  he  took  his  share  in  the  land,  and  the 
principal  sum,  the  interest  of  which  he  was  bound  by  the  decree  of 
the  Orphans'  Court  to  pay  to  the  widow  annually,  at  her  death 
"shall  be  paid  "  by  him,  and  "shall  be  distributed  and  divided  to 
and  amongst  the  said  children  of  her  husband:"  Purd.  I>ig.  407, 
Act  of  the  10th  March  1704,  sec.  22.  He  is  to  pay  to  whom? 
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Not  to  himself,  but  to  the  said  Children  of  the  intestate.  It  is  a 
•well-settled  principle,  that  when  the  same  hand  is  to  receive  which 
is  to  pay,  the  debt  is  extinguished ;  so  where  a  legacy  is  charged 
on  land,  and  the  land  comes  to  the  legatee,  the  charge  is  merged : 
Wankford  v.  Wankford,  Salk.  350  ;  Thomas  v.  Thompson,  3  Johns. 
II.  471  ;  Griffith  v.  Chew's  Ex'rs,  8  S.  &  R.  17 ;  Duke  Chandos 
v.  Talbot,  2  P.  Wms.  640. 

Then,  although  he  was  compelled  to  pay  interest  during  the  life 
of  the  widow,  on  the  one-third  of  the  valuation  of  the  entire  tract, 
so  far  as  respects  his  own  proportion  of  the  principal  of  that  third, 
the  debt  was  extinguished  and  paid. 

The  purchaser  at  sheriff's  sale  took  the  same  interest  which  was 
vested  in  the  defendant.  The  language  of  the  Act  of  1700,  Purd. 
Dig.  288,  sec.  1,  is,  "After  which  sale  and  appraisement,  made  as 
aforesaid,  sucli  land  and  houses  shall  be  and  remain  a  free  and  clear 
estate  to  the  purchaser  or  creditor  to  whom  they  are  so  made  over 
or  sold,  his  heirs  and  assigns  for  ever,  as  fully  and  amply  as  ever 
they  were  to  the  debtors."  The  estate  vested  by  the  sheriff's  sale, 
is  as  full  and  ample  as  that  of  which  the  defendant  was  seised,  and 
it  was  not  competent  to  the  sheriff  to  convey  a  less  estate  than  the 
defendant  had.  The  interest  of  the  defendant  in  the  land  included 
his  share  of  the  valuation,  the  interest  of  which  he  was  to  pay  the 
widow  during  her  life,  and  passed  to  the  purchaser.  If,  however, 
any  such  interest  existed  after  the  sale,  it  would  go  to  the  judgment- 
creditors  of  Seiger,  and  he  could  not  transfer  it. 

Viewed  as  an  encumbrance,  the  sheriff's  sale  extinguished  it : 
Welsh  v.  Bekey,  1  P.  &  W.  57. 

Baird,  for  the  defendant  in  error. 

It  was  a  matter  of  no  moment  what  were  the  rights  of  the  parties 
anterior  to  the  sheriff's  sale  ;  in  that  sale  circumstances  arose  which 
estop  the  defendant  to  deny  the  right  of  the  plaintiff  to  recover. 
The  conditions  of  this  sale  bind  him  to  the  payment  which  is  sought 
to  be  enforced  ;  the  sheriff's  deed  conforms  to  these  conditions,  and 
the  plaintiff  in  error  went  into  possession  under  it,  and  now  seeks 
to  hold  it  in  contravention  of  these  conditions,  at  a  less  sum  than 
he  agreed  to  give. 

He  bound  himself  by  those  conditions  to  pay  543/.,  at  the 
death  of  the  widow,  "  to  the  heirs  of  the  said  deceased."  It  is  the 
entire  sum  which  he  engaged  to  pay,  and  to  all  the  heirs  of  said 
deceased,  of  whom  Jacob  Seiger  was  one.  lie  shall  not  now  be 
permitted  to  say  it  was  less  than  543/.  by  the  share  of  Jacob,  and 
pocket  this  share  against  his  positive  agreement ;  but  for  which  the 
land  would  have  sold  for  much  more.  If  this  transaction  were  a 
mistake  on  the  part  of  the  sheriff,  it  would  have  been  a  good  ground 
upon  which  to  ask  the  court  to  set  the  sale  aside ;  but  as  this  course 
was  not  pursued,  this  mistake  would  not  confer  upon  the  purchaser 
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a  right  to  hold  the  land  against  his  own  agreement  for  less  than  he 
agreed  to  give. 

The  interest  which  the  plaintiff  claimed  to  recover  was  a  moneyed 
interest,  which  by  his  own  deed  the  purchaser  undertook  to  pay, 
and  by  this  deed  he  is  estopped  to  say  it  is  an  interest  in  land  which 
by  that  deed  was  transferred  to  him.  There  are  many  cases  of 
estoppel  not  so  strong  as  this. 

Where  it  is  recited  in  the  condition  of  a  bond  that  the  obligor 
had  received  divers  sums  of  money  for  the  obligee,  which  he  had 
not  brought  to  account,  but  acknowledged  that  a  balance  was  due 
to  the  obligee,  the  obligee  was  estopped  to  say  he  had  not  received 
any  money  for  the  use  of  the  obligor:  Shelly  v.  Wright,  Wills  9. 

If  a  defendant  suffer  judgment  to  go  against  him  by  default  in 
an  action  for  damages,  he  is  estopped  to  deny  that  any  damages 
had  been  sustained.  So,  where  an  administrator  confesses  judg- 
ment, he  cannot  deny  assets  to  satisfy  that  judgment. 

If  a  man  take  a  lease  of  his  own  land,  he  would  be  estopped  to 
deny  the  title  of  the  landlord:  Whealer  v.  Board,  12  Johns.  R. 
3G3;  Coke  Lit.  352;  Ewing  v.  Desilver,  8  S.  &  R.  92;  4  Peters 
85;  Feather's  Appeal,  1  P.  &  W.  322. 

lie  denied  that  the  purchaser  would  take  the  entire  interest  of 
the  defendant,  although  by  the  terms  of  the  sheriff's  sale  a  less  in- 
terest was  sold  and  conveyed  to  him.  as  if  the  sheriff  should  sell 
and  convey  a  life-estate,  when  the  defendant  was  invested  with  a 
fee-simple,  the  purchaser  would  not  take  more  than  he  bought. 

The  judgment-creditors  had  never  claimed  :  their  lien  had  run 
out  and  the  court  would  not  create  a  party  to  interpose  between  the 
plaintiff  and  defendant,  who  presents  the  case  of  a  surety,  a  case  of 
peculiar  equity. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — A  son  who  accepts  his  father's  land  at  a  valua- 
tion in  the  Orphans'  Court,  takes  it  subject  to  interest  on  a  third  of 
the  valuation,  where  there  is  a  widow,  and  to  payment  of  the  other 
children's  shares  of  the  principal  at  her  death.  In  respect  of  his 
own  share,  he  has  nothing  to  pay  or  to  receive.  Being  in  his  own 
hands,  it  is  paid  presently  by  operation  of  law,  and  having  no  debt 
due  from  the  land  or  lien  on  it,  he  can  have  no  color  of  title  to 
any  part  of  the  purchase-money,  or  advantage  to  be  derived  from 
a  sale  on  a  judgment  against  himself.  Admitting  this  as  an  abstract 
principle,  it  is  said  that  as  the  sheriff  sold  expressly  subject  to  pay- 
ment of  the  whole  third  of  the  valuation  at  the  widow's  death,  the 
defendant  will  get  the  laud  for  less  by  the  value  of  a  child's  share, 
than  he  engaged  to  pay,  unless  he  be  liable  in  this  action.  But 
what  of  that,  if  he  did  not  engage  to  pay  to  the  ]>I<n'ntirt' .'  It 
would  be  little  to  the  purpose  to  show  that  the  defendant  is  not  en- 
titled to  retain,  unless  it  were  shown  that  the  plaintiff  is  entitled  to 
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receive.  But  he  can  have  no  title  to  receive,  unless  as  a  party  to 
the  contract  supposed  to  result  from  the  conditions  of  the  sheriff's 
sale.  The  sheriff,  however,  being  bound  to  sell  the  debtor's  whole 
interest  in  the  land,  can  lawfully  reserve  nothing  for  him,  either  in 
the  land,  or  what  is  substantially  the  same,  in  the  price  of  it;  for 
to  sell  -subject  to  the  payment  of  money  to  him,  when  nothing  is 
nor  can  be  due,  would  be  a  fraud  on  the  lien  creditors.  No  one 
will  pretend  that  the  sheriff'  can  charge  the  land  in  the  hands  of  the 
purchaser  in  favor  of  the  debtor,  and  thus  in  effect  abstract  so  much 
from  the  proceeds  of  the  sale.  We  have  then  the  case  of  a  plaintiff 
who  sues^  on  an  alleged  contract,  which,  by  his  own  showing,  is 
positively  illegal.  It  is  wide  of  the  mark  to  say  the  acceptance  of 
the  deed  estops  the  defendant  from  denying  the  contract.  Even 
had  the  deed  contained  that  precise  affirmation  of  the  fact,  which  is 
necessary  to  every  estoppel,  the  illegality  of  the  contract  would  be 
an  impassable  barrier  to  the  action.  But  the  object,  as  well  as  the 
office  of  the  conditions  of  sale,  was  not  to  fix  the  extent  of  the  en- 
cumbrance, but  to  give  notice  of  its  existence.  Possibly  the  condi- 
tions were  thought  necessary  to  signify  that  the  sheriff  would  sell 
subject  to  this  encumbrance  under  a  mistaken  belief  that  he  had 
power  to  sell  clear  of  it.  But  nothing  more  than  the  naked  fact 
could  have  been  intended  to  be  signified ;  for  no  one  can  suspect  a 
design  to  reserve  more  than  should  be  found  actually  charged  on 
the  land  by  the  law.  How  then  can  the  plaintiff  recover  against 
the  true  intent  of  the  parties,  what  was  not  meant  to  be  reserved 
for  him  ?  Having  notice  of  the  existence  of  the  encumbrance,  the 
purchaser  was  bound  to  judge  from  the  record  of  its  extent,  the 
sheriff"  being  neither  competent  to  determine  that  matter,  nor  re- 
sponsible for  the  truth  of  his  information.  The  purchaser  certainly 
could  not  have  compelled  him  to  refund  the  difference,  had  the 
amount  of  the  encumbrance  proved  to  be  greater  than  it  was  repre- 
sented to  be.  But  even  to  give  notice  of  encumbrances  which  ap- 
pear of  record  is  no  part  of  the  sheriffs  business ;  arid  as  to  the 
office  of  conditions  to  indicate  that  the  sale  was  to  be  subject  to  this 
particular  charge,  that  matter  was  fixed  by  the  law,  instead  of  be- 
ing dependent  on  the  will  of  any  one.  It  seems  to  me,  therefore, 
it  would  be  fraught  with  mischief  to  suffer  the  officer  to  vary  the 
rights  or  the  responsibilities  of  the  parties  by  an  officious  act. 

It  has  been  suggested  that  the  plaintiff  may  recover,  if  not  for 
his  own  benefit,  at  least  for  that  of  the  creditors.  But  the  pur- 
chaser did  not  contract  with  him  for  the  benefit  of  any  one,  and 
beside  the  process  of  collecting  the  proceeds  in  the  name  of  any  one 
else  than  the  sheriff',  is  certainly  an  unusual  one.  And  it  seems  to 
me  that  even  the  creditors  have  no  title  to  the  money,  either  legal 
or  equitable.  The  interest  sought  to  be  recovered,  was  not  bound 
by  judgment,  because  it  had  no  existence  as  a  part  of  the  lands, 
having  been  created,  if  at  all,  by  the  conditions  of  a  sale  which 
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worked  an  extinguishment  of  the  liens.  Neither  is  it  a  part  of  the 
purchase-money;  for  that,  l>y  the  exigence  of  the  writ,  is  to  be 
brought  into  court,  and  it  consequently  consists  of  the  sum  for 
which  the  premises  have  been  sold  subject  to,  or  free  of,  encum- 
brances. The  purchaser  having  taken  on  himself  the  risk  of  the 
encumbrances  which  are  not  to  be  extinguished  by  the  purchase- 
money,  is  not  to  be  affected  by  them  in  relation  to  the  other  hen 
creditors,  let  the  event  turn  out  as  it  may.  But,  it  is  said,  he  has 
no  conscionable  right  to  retain,  inasmuch  as  more  would  have  been 
produced  by  the  sale  had  the  encumbrance  been  truly  represented. 
Although  the  fact  may  be,  k  cannot  be  affirmed  with  certainty. 
Every  man  is  presumed  to  know  the  law,  and  the  bidders  may  have 
ascertained  the  sheriff's  mistake  previous  to  the  sale.  Even  that 
counsel  was  employed  to  inspect  the  record  is  far  from  improbable. 
But  were  the  fact  clearly  otherwise,  it  would  be  without  weight.  It 
will  not  be  pretended  that  a  judicial  sale,  subject  to  a  mortgage 
which  had  in  fact  been  extinguished,  would  give  the  mortgagee  a 
right  to  recover  the  money  over  again,  or  authorize  the  sheriff  to 
charge  the  difference  as  purchase-money  ;  and,  in  principle,  what  is 
the  case  before  us  but  just  that?  Such  a  charge  would  be  incon- 
sistent with  the  express  terms  of  the  sale.  On  the  other  hand, 
were  the  sheriff  to  represent  an  encumbrance  to  be  less  than  the 
sum  actually  due,  no  one  will  pretend  that  the  creditors  would  be 
bound  to  make  up  the  difference ;  and  the  plainest  principles  of 
justice  require  that  the  chances  of  loss  or  gain,  in  this  respect, 
should  be  equal.  In  its  very  essence  the  contract  has  respect  to 
that  contingency ;  and  the  only  remedy  for  a  misrepresentation  not 
fraudulent,  but  affecting  the  rights  of  either  party,  is  an  application 
to  set  aside  the  sale.  In  the  case  at  bar,  the  creditors  having  suf- 
fered the  contract  to  be  consummated  by  acknowledgment  of  the 
deed,  arc  concluded  by  its  terms. 

Judgment  of  the  Common  Pleas  reversed,  and  judgment 
for  the  defendant  below. 

Koforred  to,  -n.  W.  40f>  ;   1  Biirr  141  ;   1  II.  30f>  :   1 1  C.  517. 
Distinguish.^.  'I  \V.  £  S.  4(H) ;  f>  II.  871  ;  11  Wr.  407,  409. 
Followed,  'I  Wh.  426  ;  8  W.  50  ;   1  Barr  120  ;  2  Jones  2«7. 
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Wolf  against  Eichelberger  et  al. 

IN    ERROR. 

E.  was  a  guardian  of  W.,  and  with  her  money  purchased  land  in  trust 
for  her,  by  a  deed,  in  which  the  trust  was  not  declared :  he  afterwards  made 
an  assignment  of  this  land  to  trustees  for  the  payment  of  his  debt.  The 
trustees  sold  it,  and  before  the  distribution  of  the  fund,  W.  gave  notice  of 
her  claim,  and  brought  suit  for  the  money:  Held,  that  she  was  entitled  to 
recover. 

ERROR  to  the  District  Court  of  York  county. 

The  plaintiff  in  error,  who  was  the  plaintiff  below,  brought  as- 
suinpsit  for  money  had  and  received"  to  her  use,  for  the  price  of 
three-fourths  of  a  tract  of  land,  which  the  defendants  under  a  deed 
of  trust  for  the  payment  of  his  debts,  from  Jacob  Eichelberger,  had 
sold  and  conveyed.  It  was  admitted  .that  the  sum  for  which  it  had 
sold  was  insufficient  for  the  payment  of  the  preferred  debts  provided 
for  in  the  deed  of  trust. 

The  plaintiff  offered  to  prove  that  Jacob  Eichelberger  was  her  guar- 
dian, and  had  bought  this  land  in  trust  with  her  funds  for  her  by  a 
deed,  in  which,  however,  the  trust  did  not  appear;  that  he  after- 
wards declared  that  it  was  her  property,  and  gave  directions  to  have 
a  deed  prepared  to  convey  it  to  her,  but  before  it  could  be  prepared 
Eichelberger  assigned  the  same  to  the  defendants  in  trust.  This 
evidence  was  objected  to,  and  overruled  by  the  court,  who  sealed  a 
bill  of  exceptions,  upon  which  error  was  now  assigned  here. 

Leivis,  for  the  plaintiff  in  error. 

The  trustees  are  in  the  place  of  the  debtor,  and  they  are  not  pur- 
chasers fora  valuable  consideration,  entitled  to  be  protected  as  such : 
Ilaggerty  v.  Palmer,  6  Johns.  C.  R.  437.  The  equity  of  the  plain- 
tiff is  superior  equity,  of  which  the  defendants  had  notice  before 
the  distribution  of  the  fund;  and  the  plaintiff  had  an  equitable  lien 
on  such  fund :  Dexter  v.  Stewart,  7  Johns.  Ch.  R.  52 ;  Murry  v. 
Lylburn,  2  Id.  441 

Iturintz,  for  the  defendant  in  error. 

However  the  plaintiff  might  have  had  a  claim  to  the  land, 
which  was  held  upon  a  secret  trust  by  Eichelberger,  she  can  have 
no  claim  against  the  defendants  for  the  proceeds  of  the  sale,  which 
they  are  bound  to  distribute  according  to  the  provisions  of  the  deed 
of  trust.  Tlu-y  arc  purchasers  for  a  valuable  consideration,  with- 
out notice  of  the  secret  trust  in  favor  of  the  plaintiff,  and  they  hold 
for  the  benefit  of  creditors  who  unite  to  a  meritorious  equity  the 
logal  estate.  These  trustees  are  bound  to  these  creditors,  and  can- 
not relinquish  the  trust  :  4  Johns.  Ch.  C.  126. 
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The  plaintiff  was  a  creditor  under  this  deed  of  trust;  she  could 
take  under  it,  but  only  according  to  its  provisions :  Irwin  v.  Tabb, 
17  S.  &  R.  419. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — This  was  an  action  of  assumpsit  for  money  had 
and  received,  brought  by  the  plaintiff  to  recover  $2970,  money 
received  by  the  defendants  as  the  price  of  three-fourths  of  a  tract 
of  land  of  one  hundred  and  eighty  acres,  which  they,  as  the  as- 
signees of  Jacob  Eichelberger,  sold  to  John  Swartz. 

On  the  trial  of  the  cause  in  the  court  below,  the  plaintiff  gave  in 
evidence  a  deed,  bearing  date  the  28th  day  of  October  1829,  from 
Jacob  Eichelberger  to  the  defendants,  by  which  he  conveyed  to 
them,  inter  alia,  three-fourths  of  180  acres  of  land,  lying  in  Cone- 
wago  township,  and  in  trust,  for  the  purpose  of  paying  his  debts, 
according  to  a  certain  order  therein  prescribed.  It  was  admitted 
by  the  defendants  that  they  had  sold  and  conveyed  this  land  to 
John  Swartz,  for  $2970,  which  they  had  received,  and  still  held  in 
their  hands.  It-  was  also  admitted  that  the  whole  of  the  property 
assigned  by  Jacob  Eichelberger  to  the  defendants  was  insufficient 
to  meet  the  payment  of  those  debts,  which,  according  to  the  assign- 
ment, were  to  be  paid  by  the  defendants  before  the  plaintiff's 
claim. 

The  plaintiff  then  offered  to  prove  that  Thomas  Eichelberger 
and  Henry  Slagle  were  seised  in  fee  of  three-fourths  of  the  180 
acres,  and  that  being  so  seised,  Jacob  Eichelberger  bought,  in  1814, 
one-fourth  of  the  same,  and  in  182G  bought  two  other  fourths  from 
them,  with  the  money  of  Mary  Wolf,  which  he  had  in  his  hands  as 
her  guardian,  but  took  the  deeds  of  conveyance  in  his  own  name, 
without  any  trust  appearing  on  the  face  of  either  of  them.  The 
defendants  objected  to  this  evidence,  and  the  court  below  overruled 
the  testimony.  This  is  assigned  an  error.  If  Jacob  Eichelberger, 
being  the  guardian  of  the  plaintiff,  Mary  Wolf,  and  having  her 
money  in  his  possession,  employed  it  in  the  purchase  of  this  land, 
although  he  made  the  purchase  in  his  own  name,  and  took  the  deed 
of  conveyance  to  himself;  it  must  be  considered  by  operation  of 
both  law  and  equity  a  purchase  in  trust,  and  for  the  use  and  benefit 
of  his  ward,  whose  money  he  used  in  paying  for  it.  The  consider- 
ation which  he  gave  for  the  land  belonged  to  the  plaintiff,  and  will 
transfer  the  use  of  the  land  so  bought  to  her,  as  the  owner  of  the 
consideration  given  for  it.  It  is  a  resulting  trust,  not  within  the 
statute  against  frauds  and  perjuries,  and  may  be  proved  by  parol 
evidence.  This  has  long  since  been  well  settled. 

It  is,  however,  contended  that  the  assignment  by  Jacob  Eichel- 
berger of  this  land  to  the  defendants,  in  trust  for  the  payment  of 
his  debts,  without  any  notice  either  to  the  defendants  or  fhe  cred- 
itors, in  whose  favor  the  assignment  was  made  of  the  trust,  placed 
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the  defendants  in  the  situation  of  bona  fide  purchasers,  without  no- 
tice, for  :i  valuable  consideration.  If  this  position  was  even  true,  it 
would  not  have  been  a  sufficient  reason  for  rejecting  the  testimony, 
because  the  effect  of  it  could  only  have  been  determined  after  all 
the  testimony  had  been  given,  and  as  the  jury  then  found  the  fact 
of  notice  or  no  notice.  But  how  can  the  defendants  be  considered 
purchasers  for  a  valuable  consideration  ?  They  gave  nothing  for 
the  land  to  Jacob  Eichelberger;  nor  can  it  be  said  that  his  creditors 
did.  It  was  not  upon  the  faith  of  their  obtaining  any  interest  in 
the  land  that  they  advanced  him  money  or  became  his  creditors. 
By  the  plaintiff's  recovering  the  money  in  his  hands  of  the  defend- 
ants, arising  from  the  sale  of  this  land,  these  creditors  are  placed  in 
no  worse  situation  than  they  were  immediately  before  and  at  the 
time  of  making  the  assignment.  It  is  not  pretended  that  they 
parted  with  or  gave  up  anything,  even  any  part  of  the  security 
which  they  had  for  the  payment  of  their  debts,  in  consideration  of 
getting  the  assignment.  There  is  no  reason  why  the  defendants 
or  the  creditors  should  be  placed  in  a  different  situation,  as  to  the 
plaintiff's  claim,  than  Jacob  Eichelberger  would  stand  in  himself, 
had  he  sold  the  land  and  received  the  money.  It  is  true  that 
Jacob  Eichelberger  could  not  have  forced  his  ward  to  take  the  land, 
unless  indeed,  as  it  has  happened,  by  becoming  insolvent,  and  leav- 
ing her  no  alternative  but  to  lose  her  money,  or  look  to  the  land  or 
its  price.  She  had  her  election,  had  Jacob  Eichelberger  been  worth 
millions,  to  have  demanded  of  him  her  money,  or  to  have  taken  the 
land,  whichever  might  have  been  of  the  most  value ;  for  a  guardian 
or  trustee  shall  not  be  permitted  to  make  profit  or  gain  of  his  ward's 
money  or  estate,  or  of  the  trust  fund,  and  to  put  gain  or  profit  into 
his  own  pocket. 

It  is  impossible  that  the  defendants  or  the  creditors  of  Jacob 
Eichelberger  can  withhold  this  money  from  the  plaintiff,  but  in  vio- 
lation of  every  principle  of  confidence  and  good  faith  ;  provided  the 
case  should  turn  out  in  proof  as  the  plaintiffs  allege  it  to  be.  There 
was  error  in  rejecting  the  testimony  offered.  The  judgment  of  the 
District  Court  must  therefore  be  reversed,  and  a  venire  de  novo 
awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to.  3  W.  &  S.  284  ;  5  Barr  138  ;  1  Smith  211. 
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Kling  against  Hummer. 


IN    ERROR. 

II.  devised  to  his  wife  S.,  his  dwelling,  &c.,  "with  full  privilege  of  the 
same,  as  long  as  she  is  willing  to  manage  the  place."  "  In  case  it  sliould  be 
too  burdensome  to  her,  and  she  and  my  creditors  will  agree  to  dispose  of  the 
land,  &c.,  or  in  case  of  her  death,  then  it  is  my  will  that  my  executors  sell 
the  same  at  public  or  private  sale  to  the  best  advantage." 

He  dircted  in  the  event  of  a  sale,  that  after  paying  his  debts,  his  wife  should 
have  "  the  one-third  of  all  money  left/'  He  empowered  his  "  executors,  or  tho 
survivor  of  them,  to  make  good  assurance  and  sufficient  title;  to  the  purchaser," 
and  appointed  two  executors.  S.  went  into  possession,  and  some  time  after  one 
of  the  executors  and  some  of  the  heirs,  but  not  all,  met  and  consulted  about 
selling,  which  8.  at  first  opposed,  but  upon  the  representation  of  some  of 
the  children  that  she  could  live  better  on  the  interest  and  if  that  were  not 
sufficient  some  of  the  principal  might  be  taken,  she  assented.  This  executor 
offered  the  land  at  public  sale,  when  the  widow  gave  notice  that  she  would 
nut  give  up  the  land  ;  the  executor,  notwithstanding,  sold.  In  this  proceed- 
ing, the  co-executor,  who  was  then  in  full  life,  was  not  consulted  and  took  no 
part.  The  co-exeeutor  died  and  the  surviving  executor  then  made  a  deed 
to  the  purchaser,  who  brought  ejectment  against  !>.,  the  widow,  to  recover 
the  land.  Held,  that  the  land  was  given  to  her  for  life,  and  a  naked  autho- 
rity to  the  executors  jointly  to  sell  by  her  consent  or  after  her  death,  and 
that  one  could  not  sell ;  and  that  it  was  doubtful  whether  the  deed  of  the  sur- 
vivor to  a  purchaser  on  sale  by  him  alone  in  the  lifetime  of  the  co-executor, 
would  make  such  sale  good,  but  it  would  not  be  good  without  the  free  and 
renewed  consent  of  the  widow. 

Her  consent  to  sell,  made  necessary  by  the  terms  of  the  will,  was  in 
the  nature  of  a  license  or  authority  and  was  revocable,  unless  given  upon 
some  valuable  consideration  so  as  to  couple  it  with  an  interest. 

It  would  seem  that  her  consent  to  a  sale,  as  it  would  transfer  her  estate 
which  is  a  freehold,  should  be  by  deed,  and  it  would  fall  within  the  provi>ions 
of  the  Act  against  Frauds  and  Perjuries. 

ERROR  to  the  District  Court  of  York  county. 

The  plaintiff  in  error,  George  Kling,  brought  this  ejectment 
against  Susanna  Hummer,  the  defendant  in  error,  to  recover  a 
tract  of  twenty  acres  of  land  in  1'avadise  township,  York  county, 
and  gave  the  following  evidence  : 

The  will  of  John  Hummer,  Sr.,  proved  18th  August  1814, 
which,  inter  alia,  contained  the  following  provisions  : 

"•  Item.  I  give,  devise  and  bequeath  unto  my  dearly  beloved  wife, 
Susanna,  my  dwelling-house  and  land  I  now  live  on,  joining  lands 
of  Christian  Graeff,  i!cc.,  together  with  the  grain  now  in  the  ground, 
•with  full  privilege  of  the  same,  as  long  as  she,  my  wife,  Susanna, 
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is  willing  to  manage  the  place.  In  case  it  should  be  too  burden- 
some to  her,  and  she  and  my  executors  will  agree  to  dispose  of  the 
land  and  house,  or  in  case  of  her  death,  then  it  is  my  will,  that  my 
executors  sell  the  same  at  public  or  private  sale,  to  the  best  advan- 
tage." The  testator  then  directs,  that  "when  the  plantation  is 
sold,"  his  executors  shall  first  pay  his  debts  out  of  the  proceeds; 
that  his  "wife  shall  have  the  third  of  all  the  money  left;"  and 
that  the  remainder,  together  with  the  residue  of  his  estate,  after 
giving  some  special  legacies,  shall  be  equally  divided  among  his 
children. 

"  Item.  I  do  hereby  empower  my  executors  or  the  survivor  of 
them  to  make  good  assurance  and  sufficient  title  to  the  purchasers, 
as  I  myself  could  do,  in  as  full  and  ample  a  manner  to  all  intents 
and  purposes,  to  them,  their  heirs  and  assigns  for  ever,"  "and 
lastly,  I  do  hereby  nominate  and  appoint  my  son,  John  Hummer, 
and  friend,  Henry  Slagle,  to  be  executors  of  this  rny  last  will,"  &c. 

The  plaintiff  then  proved  by  Peter  Bolk,  as  follows :  "  A  meet- 
ing of  several  of  the  children  of  Susanna  Hummer,  was  held  at 
her  house,  when  a  consultation  was  held  upon  the  subject  of  selling 
the  land.  Susanna  Hummer  was  first  opposed  to  selling;  but  at 
length  her  children,  who  were  present,  having  made  out  that  she 
could  live  better  on  the  interest,  and  that  if  the  interest  were  not 
sufficient,  some  of  the  principal  might  be  taken,  she  assented.  At 
the  request  of  John  Hummer,  I  asked  her  if  she  was  agreed  that 
they  might  sell  the  land.  She  said  they  might  sell  it.  Those  of 
her  children  who  were  present  thought  she  could  live  better  if  the 
land  were  sold.  It  was  not  well  farmed.  Very  little  grain  had 
been  put  out.  She  was  not  able  to  farm  it  herself,  and  gave  it  out 
on  the  shares.  She  was  to  be  supported  out  of  the  sale  of  the  land, 
and  live  with  one  of  her  children." 

Five  only  of  the  eleven  children  of  Susanna  Hummer  were  pre- 
sent at  this  consultation.  The  others  took  no  part  in  the  arrange- 
ment. Henry  Slagle,  died  on  the  21st  of  December  1829. 

The  plaintiff  then  gave  in  evidence  a  deed  of  John  Hummer  as 
surviving  executor,  to  George  Klirig,  the  plaintiff,  dated  November 
8th  1829,  acknowledged  29th  December  1829,  which  recited  the 
above  extract  from  the  will  of  John  Hummer.  Sr.,  described  the 
premises  in  dispute  in  this  suit;  averred  the  seisin  of  the  testator; 
the  agreement  of  defendant  to  sell  ;  arid  the  sale  made  in  pur- 
suance thereof,  and  conveyed  the  premises  to  George  Kling,  the 
plaintiff. 

The  defendant  then  proved  that  John  Hummer  had  the  property 
cried  at  public  sale.  After  the  conditions  of  the  sale  were  read, 
the  defendant,  Mrs.  Hummer,  at  the  vcndue,  declared  publicly, 
she  would  not  give  up  the  land,  no  matter  who  purchased.  The 


May  1831.]  OF  PENNSYLVANIA.  Sol 

[Kling  r.  Hummer.] 

sale  proceeded,  and  the  land  was  struck  down  to  the  plaintiff. 
Henry  Slagle  was  not  present  at  the  sale.  He  resided  in  Mary- 
land, and  there  was  no  evidence  that  he  took  any  part  in  the  pro- 
ceedings. 

The  plaintiff  requested  the  court  to  charge  the  jury,  that  "  If 
the  occupation  of  the  property  had  become  burdensome  to  the  de- 
fendant, and  she  was  not  willing  any  longer  to  manage  it,  and  upon 
consultation  with  one  of  the  executors,  agreed  that  the  property 
should  be  sold  under  the  will,  the  deed,  if  executed  by  John  Hum- 
mer, after  the  death  of  Slagle,  is  sufficient  16  vest  the  title  in  the 
plaintiff,"  which  the  court  refused  to  do,  and  charged  the  jury,  that 
"  The  will  does  not  authorize  the  executors  severally  to  sell.  Whilst 
both  were  living,  a  sale  by  one,  without  the  knowledge  and  consent 
of  the  other,  who  had  neither  refused  nor  renounced,  could  not  be 
valid.  The  death  of  Slagle  before  the  execution  of  the  deed,  can- 
not cure  the  defeat  of  this  sale,  which  was  made  before  his  death, 
and  without  authority."  "Mrs.  Hummer  was  not  indissolubly 
bound  by  the  consent  which  she  had  given  to  the  sale,  but  might 
retract  it. 

"  The  agreement  was  not  reduced  to  writing,  and  that  fact 
affords  another  reason  why  it  did  not  bind  her,  a  reason  made  con- 
clusive by  the  Act  of  Assembly  of  the  21st  March  171*2.  Upon 
both  points,  then,  the  law  is  against  the  plaintiff'.  John  Hummer 
was  not  authorized  to  make  this  sale  alone,  and  without  the  agree- 
ment of  his  co-executor,  who  had  not  refused  or  renounced.  Nor 
was  the  sale  good,  made  as  it  was  against  the  will  and  consent  of 
Susanna  Hummer,  publicly  notified  at  the  time. 

"  The  defendant  is  therefore  entitled  to  your  verdict." 

The  verdict  and  judgment  being  for  the  defendant,  the  plaintiff 
brought  this  writ,  and  now  assigned  for  error. 

1.  That  the  court  erred  in  refusing  to  charge  the  jury  as  the 
plaintiff'  requested,  and  in  charging  the  jury  that  the  deed  of  John 
Hummer  was  not  a  good  execution  of  the  power  in  the  will  to  sell. 

"1.  In  charging  the  jury  that  the  defendant  was  not  bound  by  the 
consent  which  she  had  given  to  the  sale. 

3.  In  charging  the  jury  that  the  agreement  of  the  defendant 
that  the  land  should  be  sold,  was  made  void  by  the  Act  of  -1st 
March  1772. 

4.  In  charging  the  jury  that  they  should  find  for  the  defendant. 


for  the  plaintiff'  in  error,  contended  that  powers  are  to  be 
construed  according  to  the  intent  of  the  creator,  and  courts  will 
look  to  the  substantial  rather  than  the  literal  execution  of  them. 
Here  the  execution  of  the  power  was.  substantial.  The  purchaser 
took,  not  under  the  widow,  any  estate  created  by  her  ;  but  he  took, 
under  the  will,  by  the  execution  of  the  power  contained  in  the  will, 
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and  therefore  it  was  not  necessary  that  her  assent  should  be  in 
writing.  The  power  to  sell  and  to  agree  to  the  sale  by  the  widow 
once  executed,  could  not  be  revoked,  but  an  interest  passed  to  the 
purchaser,  which  conferred  upon  him  a  superior  equity  :  7  Com. 
1).  (Day's  edition),  7,  8,  18 ;  Sugden  on  Pow.  264,  331,  332,  348, 
311,  312,  350;  4  Kent's  Com.  334,  336,  338,  321,  331,  330, 
316. 

The  court  took  the  cause  from  the  jury.  It  was  not  a  case  in 
which  the  plaintiff  had  wholly  failed,  in  which  upon  a  demurrer  to 
the  evidence,  the  judgment  would  have  been  against  him,  and  in 
•which  alone  he  contended  the  court  would  be  justified  in  deciding 
the  cause;  but  the  facts  were  the  subject  of  doubt,  arid  they  should 
be  referred  to  the  jury  :  Sampson  v.  Sampson,  4  S.  &  11.  329  ;  8 
id.  150. 

Anderson,  for  the  defendant  in  error. 

One  executor  under  this  will  had  no  right  to  make  a  sale  with- 
out the  concurrence  of  his  co- executor. 

The  power  was  a  naked  power,  not  coupled  with  an  interest,  and 
must  be  strictly  pursued:  Sugden  on  Pow.  263,  264. 

The  consent  of  Slagle  was  essential.  If  the  consent  of  a  per- 
son to  the  execution  of  a  power  is  required,  and  he  dies  before  the 
execution  of  the  power,  the  power  is  extinguished :  Sugden  on 
Pow.  265,  266;  4  Kent's  Com.  324.  Where  the  power  is  joint,  all 
in  whom  it  is  vested  must  join. 

When  an  informality  exists,  a  court  of  equity  will  sometimes 
interfere;  but  that  court  will  never  supply  the  defect  of  consent  of 
tiie  devisee  of  the  power.  Nay,  if  a  power  be  a  naked  power,  it 
has  been  disputed  whether  it  will  survive:  Zebuch  v.  Smith,  3 
Linn.  69,  73;  Moody  v.  Vandyke,  4-Id.  30. 

He  contended  that  the  consent  given  by  the  defendant  was  alto- 
gether conditional,  and  as  all  the  children  were  not  present,  she 
had  a  right  to  revoke  it,  and  she  did  revoke  it  so  as  to  give  the 
purchaser  notice  of  the  hazard  he  incurred  in  making  the  purchase. 

As  to  the  third  point,  he  argued  that  the  charge  of  the  court 
was  immaterial,  but  that  it  was  also  correct.  The  widow  had  pos- 
session, and  held  an  estate,  to  convey  which  writing  was  essential : 
4  Kent's  Com.  322,  324,  327. 

The  court  did  not  withdraw  the  case  from  the  jury.  They  in- 
timated a  strong  opinion  in  favor  of  the  defendants;  but  this  the 
court  had  a  right  to  do,  and  the  case  fully  warranted  it. 

Lewis,  in  reply. 

This  case  was  entirely  a  matter  of  fact  for  the  jury.  If  the  con- 
sent of  the  defendant  to  the  sale  had  been  fairly  obtained,  she 
could  not  revoke  it.  It  was  to  effect  the  title  to  land,  and  she  is 
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not  permitted  to  be  fickle  and  capricious  in  a  matter  affecting  that 
title.  The  land,  by  the  will,  was  to  be  sold  when  it  became  too 
burdensome  for  her;  it  was  for  the  jury  to  judge  whether  this  con- 
tingency had  arrived.  All  this  was  taken  from  the  jury,  who  were 
instructed  to  find  for  the  defendant. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — There  does  not  appear  to  be  any  error  in  the 
charge  which  the  court  below  gave  to  the  jury  in  this  case.  John 
Hummer,  the  testator,  certainly  demised  to  the  defendant  a  life- 
estate  in  the  land  in  dispute,  with  a  power  to  his  executors,  John 
Hummer  and  Henry  Slagle  jointly,  or  to  the  survivor  of  them, 
after  her  death  to  sell  it,  or  in  the  lifetime  of  the  defendant  by  her 
consent,  in  case  the  land  should  become  too  burdensome  to  her ; 
and  in  case  of  a  sale  in  her  lifetime,  one-third  of  the  money  arising 
therefrom  is  to  be  paid  to  her.  The  land  is  given  to  the  widow  for 
life,  and  a  mere  naked  authority  to  the  executors  to  sell,  by  and 
with  the  consent  of  the  defendant,  or  after  her  death.  Both  the 
executors  having  taken  upon  themselves  the  burden  of  executing 
the  will,  one  alone  could  not  make  a  sale  during  the  life  of  the 
other.  Their  authority  under  the  will  must  be  strictly  pursued, 
and  being  to  them  jointly,  could  not  be  executed  by  either  severally, 
after  both  had  joined  in  procuring  and  taking  out  letters  testamen- 
tary upon  it.  The  sale  in  this  case  appears  to  have  been  made  by 
John  Hummer,  one  of  the  executors,  in  the  lifetime  of  the  other, 
without  his  being  consulted,  and  I  doubt  very  much  whether  a  con- 
firmation of  it  by  John,  and  his  executing  a  deed  of  conveyance  to 
the  plaintiff,  who  was  the  purchaser,  after  the  death  of  the  other 
executor,  would  make  it  good ;  most  certainly  not  without  the  free 
and  renewed  consent  of  the  widow. 

Sometime  previously  to  the  sale,  according  to  the  evidence  in  the 
case,  her  consent  to  sell  was  obtained,  but  certainly  in  a  very  loose 
way ;  upon  a  mere  verbal  agreement  that  she  should  have  the  inte- 
rest on  the  money  arising  from  the  sale  during  her  life,  and  if  that 
should  not  be  enough,  she  should  have  some  of  the  principal,  with- 
out saying  how  much  ;  a  provision  altogether  different  from  that 
contained  in  the  will,  for  by  that,  in  case  of  a  sale  being  made  of 
the  land  during  her  life,  she  was  entitled  to  have  one-third  of  the 
principal.  Besides,  the  arrangement  under  which  her  consent  was 
given,  was  only  made  by  and  with  a  part  of  the  children,  who  were 
all  equally  interested.  Those  who  were  not  present,  and  did  not 
agree  to  this  arrangement,  were  not  bound  by  it,  and  had  a  right  to 
object  to  the  widow's  receiving  any  other  part  or  portion  than  what 
was  allowed  by  the  will.  Considering  the  arrangement,  then,  in 
the  nature  of  an  agreement,  it  could  not  be  binding  upon  her,  unless 
all  those  who  had  the  right  and  the  power  to  grant  to  her  what  was 
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promised  as  an  inducement  and  consideration  for  her  agreement, 
had  become  parties  to  it,  which  was  not  the  case. 

It  may  be  further  observed  that  her  consent  to  sell,  which  is  made 
necessary  by  the  terms  of  the  will,  in  order  to  effect  a  sale  in  her 
lifetime,  is  to  be  considered  in  the  nature  of  a  license  or  authority 
to  sell.  Now,  such  a  thing  is  reasonable  in  its  very  nature,  unless 
gome  valuable  consideration  should  pass  from  the  party  receiving 
the  authority  to  the  party  granting  it,  so  as  to  couple  it  with  an 
interest,  and  make  it  irrevocable.  In  this  case  there  was  no  such 
consideration,  and  the  widow  had  a  right  to  revoke  her  consent  at 
any  time  before  the  sale,  which,  as  appears  from  the  testimony, 
was  done. 

By  the  will  she  had  acquired  a  freehold  estate  in  the  land ;  it 
appears  that,  in  consenting  to  a  sale  of  it,  she  was  agreeing  to  dis- 
pose of  the  land,  which  would  seem  to  come  within  the  scope  and 
provisions  of  the  Act  against  Frauds  and  Perjuries,  and  that  her  con- 
sent ought  therefore  to  have  been  in  writing.  In  short,  I  think 
that  the  direction  of  the  court  below  was  correct  in  every  partic- 
ular. 

Judgment  affirmed. 
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Medlar  et  al.,  Ex'rs.,  ayainst  Aulenbach  ct  ux. 


IN    ERROR. 


By  the  Act  of  the  19th  April  1794,  the  widow  of  an  intcHtate  has  a  lien  on 
the  lands  taken  at  the  appraisement  in  the  Orphans'  Court  for  the  value  of 
her  purpart,  the  interest  of  which  is  to  be  paid  to  her  during  her  natural  life. 
Of  this  lien  the  Orphans'  Court  cannot  deprive  her.  This  lien,  as  to  such 
purpart,  is  extended  to  the  heirs  who  are  entitled  to  their  proportions  of  it 
after  her  death  ;  and  in  this  respect  there  is  a  distinction  between  the  purpart 
of  the  widow,  and  the  shares  of  the  heirs  in  the  residue  of  the  value.  When, 
therefore,  upon  a  decree  of  the  Orphans'  Court,  adjudging  the  land  of  an 
intestate  to  his  eldest  son,  a  bond  was  taken  with  surety  to  the  heirs,  condi- 
tioned to  pay  their  respective  shares,  and  also  to  pay  their  proportions  of  the 
widow's  purpart  at  her  death,  and  a  mortgage  was  afterwards  taken  of  the 
land,  conditioned  to  pay  the  heirs  their  shares,  exclusive  of  the  widow's 
purpart,  upon  which  the  premises  were  sold,  and  purchased  in  by  the  heirs 
it  was  held  in  a  suit  upon  the  bond  so  given,  that  taking  the  bond  did  not 
extinguioh  the  fien,  and  that  by  the  purchase  of  the  mortgaged  premises  on 
which  it  was  a  charge,  the  lien  was  merged,  and  no  recovery  could  be  had  on 
the  bond. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Berks  county. 

An  action  of  debt  was  brought  by  Daniel  Aulenbach  and  wife, 
against  the  plaintiffs  in  error,  who  were  defendants  below,  upon  a 
bond  given  by  Jacob  Albright,  David  Medlar,  Abraham  Koenig 
to  Catharine  Albright,  the  wife  of  Aulenbach,  conditioned  for  the 
payment  of  166£.  13s.  4d.  in  one  year  after  the  date  thereof,  and 
the  further  sum  of  83/.  6s.  8cZ.,  immediately  after  the  death  of 
the  widow  of  Jacob  Albright,  deceased.  The  widow  of  said  Jacob 
Albright  died  on  the  3d  of  June  1828. 

Jacob  Albright  died  intestate,  leaving  a  widow  and  issue  of  three 
children,  to  wit :  Jacob,  Catharine  and  Elizabeth.  The  real  estate 
of  the  intestate  was  valued  at  the  sum  of  750/.  and  taken  at  the 
valuation  by  the  said  Jacob  Albright  agreeably  to  the  intestate  laws 
of  Pennsylvania,  and  the  said  David  Medlar  and  Abraham  Koenig 
were  approved  of  as  his  sureties,  in  the  Orphans'  Court.  The  bond 
upon  which  this  suit  is  founded  was  taken  for  Catharine's  distribu- 
tive share  in  the  said  real  estate.  A  mortgage  of  the  same  land 
was  given  by  the  said  Jacob  Albright  to  Daniel  Aulenbach,  inter- 
married with  Catharine,  and  John  Spayd,  intermarried  with  Eliza- 
beth, for  882/.,  conditioned  for  the  payment  of  24U.  to  Daniel 
Aulenbach,  and  'JOG/,  to  John  Spayd,  with  interest  from  date.  The 
said  mortgage  was  taken  for  the  two-third  parts  of  the  said  Daniel 
Aulenbach  and  John  Spayd's  wives'  distributive  shares  in  the  real 
estate  of  the  said  Jacob  Albright,  deceased,  leaving  the  one-third 
due  at  the  decease  of  the  widow,  exactly  as  it  stood  prior  to  the 
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taking  of  said  mortgage.  A  scire  facias  issued  on  said  mortgage, 
upon  which  judgment  was  entered,  and  a  levari  facias  was  issued 
and  the  property  was  sold  to  Christian  Lemback  for  $1205,  who 
assigned  his  deed  from  the  sheriff  to  Aulenbach  and  Spayd. 
Aulenbach  and  Spayd  took  possession,  which  they  have  held  to 
the  present  time. 

The  Court  of  Common  Pleas,  after  stating  the  facts  of  the  case, 
charged  the  jury  that  upon  the  valuation  of  an  intestate's  estate, 
when  no  recognisances  arc  taken,  and  bonds  only  are  given  to 
secure  the  payment  of  the  distributive  shares  to  the  heirs,  those 
shares  are  not  a  lien  under  the  Act  of  Assembly  upon  the  land  of 
the  estate ;  that  the  recommendation  of  the  Supreme  Court  to  take 
recognisances  in  order  to  create  a  lien  precludes  the  idea  that  a 
sufficient  lien  and  security  existed  under  the  Act  of  Assembly  in 
favor  of  the  heirs  generally.  But  it  is  contended  that  the  one-third 
of  the  valuation  of  an  intestate's  estate,  which  is  payable  to  the  heirs 
upon  the  death  of  the  widow  is,  by  the  Act  of  Assembly,  made  a 
charge  upon  the  land  and  stands  upon  different  ground  from  the 
other  portions  of  the  distributive  shares.  No  construction  has  been 
given  to  this  clause  of  the  Act  of  Assembly,  nor  is  any  practice 
shown  under  it;  but  in  the  present  case  it  is  the  opinion  of  the 
court,  that  the  acceptance  of  bonds  with  security  for  the  payment 
of  the  share  in  question  upon  the  death  of  the  widow,  was  a  waiver 
by  the  heirs  of  any  charge  upou  the  land  created  by  the  Act  of 
Assembly,  and  that  after  the  acceptance  of  the  bonds  with  security 
the  only  remedy  of  the  heirs  was  upon  the  bonds.  And  that  the 
mortgage  taken  by  the  heirs  upon  the  land  to  secure  the  balance 
due  upon  their  shares  payable  before  the  death  of  the  widow,  and 
the  proceedings  thereon  and  sale  by  the  sheriff,  and  purchase  by 
the  plaintiffs,  and  other  facts  given  in  evidence  by  the  defendants, 
will  not  affect  the  legal  right  of  the  plaintiffs  to  recover  upon  this 
bond,  unless  the  jury  shall  find  that  the  plaintiffs  took  the  land 
subject  to  the  payment  of  their  shares,  due  on  the  death  of  the 
widow,  or  under  an  agreement  to  receive  the  land  in  satisfaction  of 
their  shares.  To  which  opinion  of  the  court  the  counsel  of  the 
defendants  except,  and  request  the  court  to  file  the  same,  which  is 
done  accordinglv. 

O    w 

The  jury  found  a  verdict  for  the  plaintiff,  upon  which  judgment 
being  entered  the  defendant  took  this  writ  of  error,  and  assigned 
the  following  errors : 

1.  The  court  erred  in  charging  the  jury  that  the  one-third  of  the 
valuation  of  an  intestate's  estate,  which  is  payable  to  the  heirs  upon 
the  death  of  the   widow,  when   bonds  with  security  are  given,  to 
secure  the  distributive  shares,  is  not  a  lien  and  charge  upon  the 
land  under  the  intestate  laws. 

2.  The  court  erred  in  stating  to  the  jury  that  the  acceptance  of 
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bonds  with  security  for  the  payment  of  the  share  in  question,  upon 
the  death  of  the  widow,  was  a  waiver  by  the  heirs  of  any  charge 
upon  the  land,  created  by  the  Act  of  Assembly. 

3.  The  court  erred  in  stating  that  after  the  acceptance  of  such 
bonds  with  security,  the  only  remedy  of  the  heirs  was  upon  the 
bonds. 

4.  The   court  erred  in   stating  to  the  jury  that  the  mortgage 
taken   by  the  plaintiffs  upon  the  land  tw  secure  the  balance  due 
upon  their  shares,  payable  before  the  death  of  the  widow,  and  the 
proceedings  thereon,  and  sale  by  the  sheriff,  and  purchase  by  the 
plaintiffs,  and  other  facts  given  in  evidence  by  the  defendants,  will 
not  affect  the  legal  right  of  the  plaintiffs  to  recover  upon  this  bond, 
unless  the  jury  shall  find  that  the  plaintiffs  took  the  land  subject 
to  the  payment  of  their  shares  due  upon  the  death  of  the  widow, 
or  under  agreement  to  receive  the  land  in  satisfaction  of  their 
share. 

Heister,  for  the  defendant  in  error. 

The  language  of  the  Act  of  the  19th  April  1794,  22d  section,  as 
to  the  sum  at  which  the  purpart  or  share  of  the  AvidoAV  shall  be 
valued,  is  that  "  the  same,  together  with  the  interest  thereof,  shall 
be  and  remain  charged  upon  the  premises."  This  plainly  imports 
a  lien  which  has  not  been  waived. 

The  decree  of  the  Orphans'  Court  and  the  bond  taken  in  pursu- 
ance of  it,  cannot  have  this  effect  Where  the  estate  is  not  divided, 
it  is  not  usual  for  any  other  than  the  heir,  who  takes  the  estate,  to 
attend  when  the  proceedings  are  confirmed  and  the  decree  made. 
It  would  be  therefore  unjust  to  give  this  effect  to  those  proceedings, 
and  without  the  consent  of  the  heirs  to  deprive  them  of  the  lien  on 
the  land  created  by  the  positive  terms  of  the  Act  of  Assembly. 
Taking  the  bond  was  unauthorized  by  the  act,  and  the  practice  of 
doing  so  is  declared  to  be  improper:  Walton  v.  Willis,  1  Dull.  265. 
At  all  events,  it  does  not  affect  the  widow's  purpart :  Kean  r.  Frank- 
lin, 5  S.  &  11.  155. 

The  terms  of  the  Act  of  Assembly  are  imperative  ;  non-user,  nor 
any  practice  inconsistent  with  it,  cannot  repeal  it :  Wright  r.  Crane, 
13  S.  &  11.  447. 

The  bond  must  have  been  given  after  the  decree,  which  by  force 
of  the  Act  of  Assembly  created  the  lien.  It  Avas  a  security  of 'an 
inferior  grade,  and  taking  a  security  of  an  equal  or  inferior  grade, 
does  not  extinguish  the  first  security. 

Where  the  defendant  receives  the  fund  out  of  which  the  debt  is 
to  be  paid,  the  debt  is  thereby  extinguished  :  2  Com.  D.,  tit.  Chan- 
cery, p.  758  ;  Chandas  v.  Talbot,  2  P.  Wins.  G04  ;  Purvianee  r. 
Lemmon,  16  S.  &  It.  292.  Here,  then,  by  purchasing  the  hind 
on  Avhich  the  share  of  the  plaintiff's  Avife  was  charged,  the  debt  for 
A\hich  the  bond  was  given  was  merged. 
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Baird,  for  the  defendant  in  error. 

The  sureties  cannot  deny  their  bond,  and  by  that  bond  they  are 
bound  to  pay  the  plaintiff  the  amount  claimed  in  this  suit.  It  is 
not  the  case  of  a  stranger,  denying  the  effect  of  the  decree  of  the 
Orphans'  Court,  but  of  those  who  were  parties  to  it,  who  undertake 
to  deny  the  import  of  the  condition  of  the  bond  which  they  gave 
upon  that  decree. 

A  person  may  waive  a  lien  given  to  him  to  secure  a  debt,  and  he 
contended  that  taking  the  bond  here  was  a  waiver  of  the  statutory 
lien.  If  the  land  had  gone  into  the  hands  of  a  stranger,  it  would 
not  be  pretended  that  the  surety  was  not  liable  on  the  bond,  and  in 
equity  the  present  case  could  not  be  distinguished  from  that.  But 
this  bond  was  not  given  to  the  widow,  as  to  whom  it  is  contended 
a  lien  exists,  but  it  was  given  to  the  heirs,  for  the  payment  of  their 
shares  at  her  death.  He  likened  this  to  the  case  of  a  servant,  who 
by  the  Act  of  Assembly  has  a  preference  out  of  the  assets  of  a 
deceased  debtor,  which  is  extinguished  by  taking  a  single  bill  for 
his  wages,  payable  at  a  future  day :  Silver  v.  Williams,  17  S.  &  R. 
292. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — In  the  Act  of  the  19th  April  1794,  the  legislature 
has  provided,  "  that  when  the  whole  premises  shall  be  acknowl- 
edged to  the  eldest  son,  or  any  of  the  children,  the  purpart  of  the 
widow  shall  be  valued,  and  the  same,  together  with  the  interest 
shall  remain  charged  on  the  premises ;  the  interest  to  be  paid  an- 
nually, and  at  her  decease,  the  principal  sum  to  be  distributed  and 
divided  among  the  children  and  representatives  of  the  intestate." 
The  Orphans'  Court  of  Berks  county,  in  accordance  with  the 
directions  of  the  act,  adjudged  the  real  estate  of  the  intestate  to  his 
eldest  son,  and  ordered  the  bond  to  be  executed,  which  has  given 
rise  to  this  controversy.  That  the  sum  at  which  the  widow's 
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share  was  appraised,  is  a  lien  on  the  premises,  it  is  impossible  to 
doubt :  nor  do  I  understand  the  Court  of  Common  Pleas  to  deny 
this  proposition.  In  the  22d  section  it  is  enacted  that  when  the 
widow  is  living,  and  the  whole  premises  shall  be  adjudged  and  or- 
dered to  the  eldest  son,  or  any  of  the  children,  the  wife  of  the  per- 
son so  deceased  shall  not  be  entitled  to  the  sum  at  which  her  pur- 
part  or  share  of  the  estate,  ordered  to  the  eldest  son,  or  any  of  the 
children,  shall  be  valued,  but  the  same,  together  with  the  interest, 
shall  be  and  remain  charged  upon  the  premises,  and  the  interest 
thereof  shall  be  annually  and  regularly  paid  by  the  eldest  son,  to 
be  recovered  by  such  mother,  by  distress  or  otherwise,  as  rents  in 
this  Commonwealth  are  usually  recovered,  during  her  natural  life, 
which  provision  the  said  mother  shall  accept  and  receive  in  lieu  and 
full  satisfaction  for  her  dower  at  common  law.  As  the  legislature 
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have  thought  proper,  in  introducing  a  new  system,  to  divest  the 
right  given  her  by  the  common  law,  they  have,  at  the  same  time, 
taken  effectual  care  of  her  interest,  by  creating  a  statutory  lien,  to 
the  extent  of  the  value  of  the  purpart,  which,  together  with  the 
interest,  is  to  remain  charged  on  the  premises  ;  and  as  the  death  of 
the  widow  may  occur  at  an  indefinite  period  of  time,  they  have  also 
extended  the  lien  to  the  heirs  and  legal  representatives ;  in  this 
respect  making  a  distinction  between  the  purpart  of  the  widow  and 
the  share  of  the  heirs  of  the  intestate.  Nor  do  the  cases  cited, 
Walton  v.  Willis,  1  Dall.  265 ;  Kuan  v.  Franklin,  5  S.  &  R.  155, 
interfere  with  this  construction.  In  these  cases,  the  court  has 
reference  to  the  purparts  of  the  heirs,  which  are  placed  on  a  differ- 
ent footing  from  the  share  allotted  to  the  widow.  In  Walton  v. 
Willis,  Chief  Justice  McKean  condemns  the  practice  of  taking 
bonds,  which,  independent  of  the  act,  are  a  personal  security,  and 
recommends  a  recognisance  by  which  the  lands  themselves  would 
be  bound  for  the  payment  of  the  distributive  shares.  And  this  is 
true  as  regards  their  purpart,  as  the  act  has  left  it  discretionary 
with  the  court  in  these  cases  to  take  either  real  or  personal  security ; 
but  it  is  not  true  in  respect  to  the  widow's  share,  which  is  made  a 
lien  by  the  direction  of  the  act,  in  language  which  it  would  be  diffi- 
cult to  misapprehend,  a  security  provided  for  her,  of  which  the 
court,  even  if  they  had  so  intended,  cannot  deprive  her.  The 
Court  of  Common  Pleas  decided  that  the  acceptance  of  the  bond, 
with  security  for  the  payment  of  the  share  in  question,  after  the 
death  of  the  widow,  was  a  waiver  by  the  heirs  of  any  charge  on  the 
land,  created  by  the  Act  of  Assembly,  and  that  after  the  acceptance 
of  the  bond,  with  security,  the  only  remedy  for  the  heirs  was  upon 
the  bond.  In  this  opinion  we  cannot  concur.  As  I  before  inti- 
mated, I  do  not  look  upon  this  proceeding  as  the  act  of  the  party, 
but  I  view  the  bond  as  taken  in  pursuance  of  a  decree  of  the  court. 
Nor  is  there  in  this  particular  any  difference  between  the  rights  of 
the  widow  and  the  heirs.  The  act  places  them  in  the  same  situa- 
tion, for  the  reason  which  has  been  before  given.  The  heirs  could 
not  do  otherwise  than  accept  the  bond  after  the  decree.  It  would 
not  be  in  the  power  of  the  court  to  divest  the  lien  of  the  widow  and 
heirs  in  the  teeth  of  an  act  so  express  as  the  present,  and  it  seems 
to  me,  it  is  not  using  them  fairly  in  supposing  they  had  any 
such  intention.  In  the  bond,  which,  in  the  absence  of  all  proof 
to  the  contrary,  I  take  to  be  the  act  of  the  court,  it  is  said  that 
upon  its  sealing  and  delivery,  the  said  Jacob  Albright,  should  hold 
and  enjoy  the  real  estate,  valued  to  him,  his  heirs  and  assigns  for- 
ever, according  to  law,  &c. 

We  must  then  refer  to  the  Act  of  1704  to  ascertain  the  title  to 
the  premises,  by  which  it  is  clear  that  Jacob  Albright  acquires  an 
estate  in  fee-simple,  subject,  however,  to  the  widow's  dower  or  pur- 
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part,  the  interest  to  be  paid  to  her  annually  as  rents,  and  the  prin- 
cipal to  the  heirs  and  legal  representatives  after  her  death.  But  it 
is  said,  the  acceptance  of  the  bond  with  security,  is  a  waiver  of  the 
lien,  but  I  cannot  perceive  how  this  result  can  be  produced  under 
the  circumstances,  particularly,  if  the  acceptance  of  the  heirs  is  in 
conformity  to  a  decree  of  the  court  requiring  security  ;  so  far  from 
indicating  any  intention  to  part  with  the  lien,  it  is  in  its  nature 
cumulative  ;  for,  as  a  matter  of  precaution,  it  may  sometimes  be 
the  duty  of  the  court  to  order  additional  security  to  guard  against 
accidents,  from  fire  or  other  casualties.  To  take  from  the  widow 
and  heirs  a  real  security  created  for  their  benefit,  would  require 
much  more  unequivocal  evidence  of  intention  than  is  disclosed  in 
the  circumstances  here  presented ;  for  if  this  is  to  be  resolved 
into  a  question  of  intention,  it  might  be  difficult  to  prove,  that  by 
adopting  this  form,  rather  than  a  recognisance,  the  parties  intended 
to  relinquish  any  right  given  by  the  statute. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Keferred  to,  1  H.  126  ;  2  C.  466 ;  16  Smith  273. 
Commented  on,  11  C.  189  ;  4  Wr.  177  ;  12  Id.  90. 
Followed,  5  R.  108  ;  8  W.  299  ;  7  W.  &  S.  275. 
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P.,  S.,  M.  and  D.  purchased  a  tract  of  land  of  E.,  and  with  L.,  S.  and  C.  as 
their  sureties,  gave  E.  a  bond  for  the  price.  It  was  understood  by  the  par- 
ties, that  L.  was  surety  for  P.,  and  S.  and  C.  for  M.  and  D.  and  that  S. 
gave  none.  After  several  payments,  E.  brought  suit.  The  writ  was  served 
upon  all  but  M.  and  judgment  obtained.  A  settlement  was  had  between  the 
defendants  to  ascertain  how  much,  as  between  themselves,  each  was  to  pay, 
and  it  was  found  that  P.  was  deficient  a  large  sum.  P.  and  L.  gave  to  M 
and  D.  a  bond  to  indemnify  them  for  any  money  they  might  have  to  pay  for 
P.  on  the  bond  to  E.  E.  issued  execution  on  her  judgment  and  sold  the  land 
of  S.,  out  of  which  she  received  the  amount  of  her  bond  which  should  have 
been  paid  by  P. 

S.  being  in  debt  to  II..  and  arrested  by  him,  S.  executed  to  him  a  power 
of  attorney  irrevocable  for  the  use  of  II.,  to  sue  for  and  recover  of  and  from 
the  estate  of  P.  and  from  L.  all  sums.  &c.,  due  S.  P.  died  insolvent.  HelcL, 
in  a  suit  brought  by  S.,  for  use  of  II.  against  M~,  to  recover  contribution 
for  his  portion  of  P.'s  deficit,  paid  out  of  the  property  of  S.,  and  in  which 
M.  had  pleaded  in  abatement,  that  II.  had  no  authority  to  sue  him,  and  issue 
was  joined  on  that  fact  alone,  that  it  was  competent  to  prove  by  the  subscrib- 
ing witness  to  the  power,  who  drew  it  at  the  request  of  S.  and  EL,  that  all  the 
circumstances  of  this  transaction  had  been  explained  by  S.  to  II.,  that  it  was 
this  claim  arising  from  this  transaction  and  payment  for  P.  to  E.  which  was 
to  be  transferred,  but  it  was  P.  and  L.  who  were  spoken  of  as  liable  to  pay  it. 

An  assignment  of  a  particular  claim  passes  all  remedies  and  liabilities 
which  the  assignor  had  to  secure  and  recover  it  to  the  assignee,  although 
they  are  not  specifically  named  or  set  forth  in  tins  assign  men  t,  and  II.,  on  the 
assignment  of  S.  of  his  claim  for  contribution,  had  a  right  to  recover  from 
M.,  although  he  was  not  named  in  describing  that  claim. 

The  record  of  a  suit  brought  by  S..  for  use  of  II..  against  L.,  in  which 
the  plaintiff  suffered  a  nonsuit,  was  not  evidence  in  the  action  of  S.  for  use 
against  M.,  nor  were  judgmentsand  mortgages  existing  against  S.  at  the  time 
of  the  assignment  of  the  claim  to  contribution  ;  that  claim  was  a  mere  chose 
in  aclion,  which  S.  alone  could  sue  or  give  to  any  of  his  creditors  ;  nor  was 
a  former  suit  by  S.,  for  II.,  against  M.,  still  pending,  although  for  the  same 
cause  of  action,  evidence  in  this  suit  in  which  the  issue  was  upon  such  plea  in 
abatement. 

Where  suit  is  brought  in  the  name  of  a  nominal  plaintiff,  for  the  use  of 
another,  by  the  Act  of  Assembly  of  the  23d  April  1S2D,  the  suit  does  not 
abate  by  the  death  of  the  nominal  plaintiff. 

If  issue  in  fact  be  joined  upon  the  replication  to  a  plea  in  abatement,  and 
found  for  the  plaintiff,  tho  jury  should  assess  the  damages,  and  the  judg- 
ment is  peremptory  for  tho  delay,  quod  recujxrct,  and  not  quod  rea}>ondc(it. 

Where  an  action  of  assumpsit  can  or  must  be  brought,  and  the  amount 
which  the  plaintiff  seeks  to  recover  appears  bv  a  writing  under  seal  or  a 
judgment,  such  writing  or  judgment  is  evidence  for  the  plaintiff  in  tho  action 
of  assumpsit. 

If  .sYYHt.s-,  that  where  one  of  several  principals  pays  a  judgment,  he  is  not 
entitled  to  be  substituted  to  obtain  contribution,  as  a  surety  is  to  obtain 
payment  from  the  principal,  when  such  surety  pays  the  debt. 

APPEAL  from  the  Circuit  Court,  held  by  Kennedy,  J.,  for  Lan- 
caster county. 
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The  action  was  assumpsit  for  money  paid  and  expended,  lent 
and  advanced,  by  Henry  Share,  for  the  defendant.  James  Mehaffy. 
The  suit  was  brought  for  the  use  of  Henry  Hains,  whose  right  to 
sue  formed  the  principal  ground  of  controversy  in  the  cause.  The 
pleadings  which  are  material  to  the  understanding  of  the  cause, 
were  as  follows : 

"And  the  said  James  Mehaffy,  in  his  own  proper  person,  comes 
and  defends  the  wrong  and  injury,  &c.,  and  says,  "  that  before  and 
at  the  time  of  issuing  the  summons  in  this  case,  and  of  bringing 
this  suit,  Henry  Ilains,  the  cestui  que  use,  and  for  whose  use  the 
said  suit  appears  to  have  been  brought,  had  no  power  or  authority 
from  Henry  Share,  to  bring  this  suit,  or  any  suit  in  the  name  of 
Henry  Share,  for  the  use  of  Henry  Ilains,  against  James  Mehaffy, 
the  now  defendant.  That  the  power  from  Henry  Share,  to  Henry 
Ilains,  to  sue  and  collect  money  in  the  name  of  Henry  Share  for 
the  use  of  Henry  Ilains,  given  and  dated  in  May  1821,  is  a  special 
power  to  sue  Parker  and  Hiestand,  Jacob  Breneman  and  Joseph 
Lytle,  and  no  other  person  or  persons,  and  no  power  to  bring  the 
present  suit :  And  this  the  said  James  Mehaffy,  is  ready  to  verify. 
Whereupon  he  prays  judgment  whether  the  defendant  ought  to  be 
compelled  to  answer  the  plaintiff,  and  that  the  summons  issued 
abate,  kc.  James  Mehaffy,  affirmed,"  &c. 

To  this  plea  the  plaintiff  filed  the  following  replication : 

"  And  the  said  Henry  Share,  who  sues  for  the  use  of  Henry 
Hains,  saith  that  the  said  writ  ought  not  to  be  abated,  or  quashed 
by  reason  of  anything  by  the  said  James  Mehaffy,  in  his  said  plea 
above  alleged.  Because,  he  saith,  that  he,  the  said  Henry  Share, 
the  said  James  Mehaffy,  and  a  certain  John  Pedan,  and  James 
Duffy,  purchased  a  certain  tract  of  land,  of  a  certain  Frances 
Evans,  and  to  secure  the  payment  of  such  part  of  the  purchase- 
money  as  was  not  in  hand  paid,  gave  their  bond,  dated  the  6th  of 
April  1813,  with  Joseph  Lytle  as  the  surety  of  John  Pedan,  Henry 
Cassel  as  the  bail  of  James  Duffy,  and  George  Snyder  as  the  bail 
of  James  Mehaffy,  the  said  Henry  Share,  being  by  the  said  princi- 
pals not  required  to  give  any  surety  as  amongst  themselves ;  that 
the  money  payable  by  the  said  bond,  not  being  paid  according  to 
the  tenor  thereof,  the  said  bond  was  put  in  suit  in  the  Common 
Pleas  of  Lancaster  county,  to  November  term  1815,  upon  which  suit 
such  proceedings  were  had,  that  judgment  was  rendered,  and  exe- 
cution issued  thereon,  and  the  real  estate  of  the  said  Henry  Share, 
levied,  condemned  and  sold  on  a  venditioni  exponas,  returnable 
to  November  term  1821,  for  $16,100,  of  which  the  said  Frances 
Evans  received  §1»322.43J  in  satisfaction  of  her  said  judgment  be- 
sides the  cost  of  suit. 

"And  the  said  Henry  Share,  further  saith  that  the  said  James 
Mehaffy  and  James  Duffy,  on  the  19th  day  of  July  1815,  took  a 
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bond  from  the  said  James  Pedan  and  Joseph  Lytle,  to  indemnify 
and  save  harmless  the  said  James  Mehaffy  and  James  Duffy,  from 
the  payment  of  $8616. 71 1,  then  and  still  due  and  owing  by  the 
said  John  Pedan,  as  his  share  and  purport  of  the  said  bond,  of  the 
said  Frances  Evans,  until  she  received  satisfaction  for  the  same 
with  its  interest,  by  the  sale  of  the  real  estate  of  the  said  Henry 
Share,  as  aforesaid ;  that  the  said  John  Pedan,  at  the  time  of  the 
sale  of  the  said  Henry  Share's  real  estate  was,  and  is  wholly  in- 
solvent and  died  so.  That  the  said  Joseph  Lytle  was,  and  is  fully 
indemnified,  and  saved  harmless  for  becoming  surety  of  the  said 
John  Pedan,  in  the  said  bonds  respectively,  and  has  and  holds  the 
said  money  in  his  hands.  And  the  said  Henry  Share,  further  says 
that  on  the  17th  day  of  August  1819,  he  drew  a  promissory  note 
in  favor  of  Henry  Oassel,  or  order,  payable  sixty  days  after  date, 
at  the  Fanners'  Bank  of  Lancaster,  for  value  received  for  $"-825, 
which  he,  the  said  Henry  Cassel,  and  the  said  Henry  Ilains,  en- 
dorsed to  the  said  bank,  and  directed  the  payment  of  the  said  note, 
when  discounted,  to  be  paid  to  the  said  Henry  Share,  which  he 
received,  which  note,  not  being  paid  according  to  its  tenor,  was  in 
due  form  of  law  protested,  and  the  said  Henry  Hains  to  redeem 
himself  from  his  said  endorsement,  and  the  protests  of  the  said 
note  paid  to  the  said  bank  in  satisfaction  of  the  same,  the  sum  of 
$2982.76,  on  the  5th  day  of  September  1820.  And  the  said 
Henry  Share  further  says,  that  on  the  17th  day  of  February  1819, 
he  made  his  promissory  note  payable  to  the  order  of  the  said  Henry 
Hains,  Jr.,  at  the  office  of  discount  and  deposit  at  Lancaster,  for 
the  sum  of  $2700,  without  defalcation  for  value  received,  which  the 
said  Henry  Hains,  and  a  certain  Henry  Hains,  endorsed  to  the 
said  bank,  and  directed  the  amount  of  the  said  note  to  be  paid  to 
the  said  Henry  Share,  which  said  note,  not  being  paid  according  to 
its  tenor,  the  said  Henry  Ilains,  the  payee  and  endorser  of  the  said 
note,  to  redeem  himself  from  his  said  endorsement  of  the  said  note, 
and  the  protest  thereof,  on  the  28th  day  of  April  1819,  paid  to 
the  said  office  of  the  sum  of  $2708.48,  in -satisfaction  of  the  said 
note.  And  the  said  Henry  Share,  further  says,  that  he,  the  said 
Henry  Share,  to  save  harmless  and  indemnify  the  said  Henry 
Ilains,  Jr.,  from  the  payment  of  the  said  two  several  sums  of 
money,  for  him  the  said  Henry  Share,  as  well  by  the  said  instru- 
ment of  writing  in  said  plea,  stated  of  the  12th  May  1821,  which 
was  by  mistake  of  the  scrivener,  not  drawn  according  to  the  intent 
of  the  parties,  as  well  as  by  parol  transferred  and  made  over  to 
him,  the  said  Henry  Ilains  (among  other  things),  all  and  every 
right,  title,  claim,  interest  and  demand  in  law  and  equity,  which 
he,  the  said  Henry  Share  had  enjoyed,  and  held  and  was  entitled 
to,  for  compensation  and  contribution  from  the  said  parties,  princi- 
pals and  their  surety,  respectively,  in  the  said  bond  and  judgment 
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of  the  said  Frances  Evans,  to  wit :  the  said  James  Mehaffy,  James 
Duffy  and  John  Pedan,  to  the  extent  of  the  moneys  levied  and  paid 
on  the  said  bond  and  judgment  for  each  of  them  by  the  said  Henry 
Share,  to  the  said  Frances  Evans,  by  and  arising  from  the  sale  of 
the  real  estate  of  him,  the  said  Henry  Share.  And  this,  he,  the 
said  Henry  Share  is  ready  to  verify.  Whereupon  he  prays,  judg- 
ment and  his  damages  by  him  sustained  on  occasion  of  the  non- 
performance  of  the  said  promise  and  undertaking  of  the  said  James 
M chaffy.,  in  the  said  declaration  mentioned  to  be  adjudged  to 
him,"  t!cc. 

On  the  2d  of  May  1829,  the  defendant  obtained  a  rule  to  show 
cause  why  the  replication  should  not  be  struck  off,  and  on  the  9th 
of  May,  following,  the 'court  directed  the  defendant  to  rejoin  to 
the  replication  filed,  whereupon  the  following  rejoinder  and  sur- 
rejoinder, and  issue  were  put  in  : 

"And  the  said  James  Mehaffy,  as  to  the  replication  of  the  said 
plaintiff,  to  the  said  defendant's  plea  in  abatement  pleaded  ;  pro- 
testing against  the  truth  of  all  and  singular  the  facts  therein  stated 
and  set  forth,  and  also  protesting  that  they  contain  no  answer  to 
the  facts  stated,  and  issue  tendered  by  the  defendant's  plea  in 
abatement  saith,  that  the  said  plaintiff  ought  not,  by  reason  of  any- 
thing by  him  alleged,  to  have  or  maintain  his  said  writ  of  sum- 
mons against  him,  the  said  James  Mehaffy.  Because  he  saith  that 
the  said  Henry  Share  did  not  either  by  the  said  instrument  of 
writing,  in  the  defendant's  plea,  in  abatement  stated,  or  by  parol, 
transfer  and  make  over  to  the  said  Henry  Hains,  any  right  or 
authority  to  issue  the  original  writ  of  summons  in  this  cause. 
And  of  this,  he,  the  said  James  Mehaffy  puts  himself  upon  the 
country." 

And  the  yaid  plaintiff,  doth  the  like,  issue  and  rule  for  trial. 

And  now  to  wit,  the  25th  April  1831,  the  defendant  filed  an 
affidavit  of  the  death  of  Henry  Share,  and  objected  to  the  jury 
being  sworn  until  his  personal  representative  should  be  made  a 
party  to  the  suit;  this  objection  was  overruled  by  the  court,  and 
the  jury  was  ordered  to  be  sworn,  to  which  the  defendant  excepted. 
The  jury  was  then  sworn  and  the  trial  progressed. 

The  plaintiff  produced  and  proved  the  execution  of  the  following 
power  of  attorney  or  assignment,  which  was  received  in  evjdence: 

"  Know  all  men  by  these  presents,  that  I,  Henry  Share,  of  Don- 
egal township,  Lancaster  county,  and  state  of  Pennsylvania,  have 
made,  ordained,  authorized,  constituted  and  appointed,  and  by  these 
presents,  do  .make,  constitute  and  appoint  Henry  Ilains,  Jr.,  of 
Donegal  township,  aforesaid,  my  true  and  lawful  attorney,  irre- 
vocably for  me  and  in  my  name,  but  to  the  use  of  him,  the  said 
Henry  Hains,  Jr.,  to  a.sk,  demand,  sue  for  and  recover  and  re- 
ceive of  and  from  Jacob  Breueman,  of  Donegal  township  afore- 
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said,  the  estate  of  John  Pedan,  deceased,  and  Joseph  Lytle,  in 
Rapho  township,  Lancaster  county  aforesaid,  all  and  every  such 
sum  and  sums  of  money,  debts  and  demands,  which  now  are  or  may 
become  due  and  owing  to  me,  the  said  Henry  Share,  by  and  from 
the  said  Jacob  IJreriernan,  the  estate  of  John  Pedan,  deceased,  and 
Joseph  Lytle,  and  also  to  recover  and  receive  the  amount  of  the 
two  judgments  entered  in  the  prothonotary's  office  of  Lancaster 
county,  rn  the  name  of  said  Henry  Share,  and  .against  John  Hies- 
tund  and  William  J.  Parker,  which  two  judgments  were  appealed 
by  John  Iliestand,  and  in  default  of  payment  thereof  to  have,  use 
and  take  all  lawful  ways  and  means  in  my  name  or  otherwise,  for 
the  recovery  thereof  by  attachment  or  otherwise ;  and  on  receipt 
thereof,  to  make,  seal  and  deliver  requittances  or  other  sufficient 
discharges  for  the  same  for  me  and  in  my  name,  and  to  do  all  law- 
ful acts  and  things  whatsoever  concerning  the  premises,  as  fully  in 
every  respect  as  I  myself  might  or  could  do,  if  I  were  personally 
present,  and  an  attorney  or  attorneys  under  him  for  the  purpose  to 
make,  and  at  his  pleasure  to  revoke,  hereby  ratifying,  allowing  and 
confirming  all  and  whatsoever  my  said  attorney  shall  in  my  name 
lawfully  do  or  cause  to  be  done  in  and  about  the  premises,  by  vir- 
tue of  these  presents,  hereby  revoking  all  former  letters  of  attorney 
by  me  given,  so  far  as  respects  the  collecting  of  the  above-men- 
tioned debt  and  judgment. 

"  Witness  my  hand  and  seal,  this  twelfth  day  of  May  one  thou- 
sand eight  hundred  and  twenty-one. 

HENRY  SHARE."     [L.  s.] 
Sealed  and  delivered  in  presence  of 

GEORGE  MATHIOT, 

WILLIAM  CIFILDS. 

William  Childs,  the  scrivener  who  drew  this  power  of  attorney, 
who  was  a  subscribing  witness,  and  proved  its  execution,  was  ex- 
amined as  a  witness,  and  gave  testimony,  of  which  the  following  is 
the  substance : 

John  Pedan,  Henry  Share,  James  Mehaffy  and  James  Duffy  had 
made  a  purchase  from  Mrs.  Frances  Evans,  and  after  paying  the 
first  instalment,  gave  their  bond  for  about  $24,000,  with  three  sure- 
ties, Joseph  Lytle,  George  Snyder  and  Henry  Cassel.  It  was  un- 
derstood that  Joseph  Lytle  was  surety  for  Pedan ;  Snyder  and  Cassel 
for  Mehaffy  and  Duffy.  Share  gave  no  security.  After  several 
payments,  Mrs.  Evans  sued  the  bond,  and  got  a  judgment  against 
all  except  Mehaffy,  on  whom,  by  the  direction  of  Mrs.  Evans,  the 
.writ  was  not  served.  The  defendants  made  a  settlement,  to  ascer- 
tain how  much,  as  between  themselves,  each  was  to  pay.  On  that 
settlement,  it  was  ascertained  that  John  Pedan  was  deficient 
$3618.71.  John  Pedan  and  Joseph  Lytle  gave  James  Mehaffy 
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and  James  Duffy  a  bond,  to  indemnify  them  for  any  money  they 
might  have  to  pay  for  Pedan,  on  the  bond  to  Mrs.  Evans.  A  copy 
of  this  bond,  in  the  handwriting  of  Mehaffy  (who,  after  notice  to 
produce  the  original,  refused  to  do  so),  was  given  in  evidence ;  and 
it  was  also  proved  that  to  indemnify  Lytle  as  his  surety,  Pedan  had 
confessed  judgment  to  Lytle,  in  Dauphin  county. 

The  plaintiff  showed  that  Henry  Share's  land  was  levied  on  and 
sold  by  Mrs.  Evans  for  $16,000,  out  of  which  she  received  the 
sum  of  $9322.43. 

The  witness  proved  that  all  the  circumstances  of  this  transaction 
had  been  explained  by  Share  to  Mains,  and  that  an  offer  had  been 
made  on  a  former  occasion  to  transfer  his  claim  to  Hains,  which  was 
then  declined  ;  that  on 'the  12th  of  May  1831  (Share  being  pressed 
and  arrested  by  Hains),  Share  and  Hains  desired  him  to  draw  the 
instrument  given  in  evidence,  to  which  he  was  a  witness.  He  stated 
that  the  name  of  Mehaffy  was  only  mentioned  in  relating  the  whole 
transaction  ;  that  it  was  this  claim,  arising  from  the  payment  to 
Mrs.  Evans  for  Pedan,  by  the  sale  of  Share's  land,  which  was  to  be 
transferred  to  Hains,  but  that  it  was  Pedan  and  Lytle  who  were 
spoken  of  as  liable  to  pay  it ;  and  all  the  circumstances  were  mi- 
nutely detailed,  to  show  that  the  claim  was  good.  It  was  proved 
that  Pedan  was  insolvent,  and  dead. 

The  plaintiff  showed  that  Henry  Hains  had  been  endorser  for 
Henry  Share,  and  had  been  compelled  to  pay  for  him  large  sums 
of  money  (exceeding  the  amount  claimed  in  this  suit),  before  the 
assignment  by  Share  to.  Hains. 

The  suit  was  brought  to  recover  from  James  Mehaffy  his  propor- 
tion of  the  money  levied  from  Share,  and  which  ought  to  have  been 
paid  by  Pedan,  and  for  which  the  others  were  bound  to  contribute 
to  Share,  on  Pedan's  failure. 

The  power  of  attorney  from  Share  to  Hains,  the  evidence  given 
by  Childs,  the  subscribing  witness,  the  copy  of  the  bond  of  indem- 
nity of  John  Pedan  and  Joseph  Lytle  to  James  Mehaffy  and  James 
Duffy,  the  notes  drawn  by  Share  and  endorsed  by  Hains,  which  he 
was  compelled  to  pay,  the  record  of  the  suit  of  Frances  Evans 
against  Pedan,  Mehaffy,  Duffy,  Share,  Cassel,  Snyder  and  Lytle, 
were  objected  to  by  the  defendant,  and  formed  several  bills  of  ex- 
ception, which  were  taken  in  the  cause. 

The  defendant  offered  in  evidence  the  record  of  a  suit  brought 
by  Henry  Share,  for  the  use  of  Henry  Hains,  against  Joseph  Ly- 
tle, for  the  same  claim  now  in  suit,  and  in  which  the  plaintiff  was 
nonsuited.  Also  the  record  of  sundry  mortgages  and  judgments 
existing  against  Henry  Share,  at  the  time  he  assigned  his  claim 
against  Henry  Ilains;  also  the  record  of  a  judgment  of  Christian* 
Becker  against  Mathias  Rank  and  Henry  Share,  to  August  term 
1815,  and  the  wire  facias  thereon  to  April  term  1818,  and  the 
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subsequent  proceedings  in  the  Supreme  Court,  see  Rank  v.  Becker, 
13  S.  &  11.  41.  Also  the  record  of  a  suit  by  Henry  Share,  for 
Henry  Hains  against  James  Mehaffy,  in  the  Circuit  Court  of  Lan- 
caster county,  which  had  been  brought  in  the  District  Court  to 
September  term  1818,  to  each  of  which  the  plaintiff  objected ;  the 
court  sustained  these  objections  and  the  rejection  of  these  records 
formed  several  other  bills  of  exception. 

The  following  entry  was  made  on  the  record  of  the  scire  facias 
issued  to  August  term  1819,  on  the  judgment  of  Frances  Evans, 
against  Pedan  and  others  : 

"June  26th  1821,  on  motion  of  Mr.  Buchanan,  on  behalf  of 
Joseph  Lytle,  who  is  a  surety  in  the  bond  upon  which  this  judgment 
was  obtained,  the  court  granted  a  rule  to  show  cause  why  he  should 
not  be  substituted  in  the  place  of  the  plaintiff,  and  by  means  of 
this  judgment,  received  the  sum  of  $1000,  together  with  interest 
from  the  18th  of  August  1818,  out  of  the  proceeds  of  the  sale  of 
the  real  estate  of  Henry  Share,  who  is  a  principal  in  the  said  bond 
and  judgment,  the  said  Joseph  Lytle  having  paid  to  the  plaintiff 
upon  the  said  judgment  the  said  sum  of  $1000  on  the  said  15th  of 
August  1818,  as  per  receipt  of  that  date." 

Mrs.  Evans  was  offered  as  a  witness  by  the  plaintiff,  but  being 
objected  to  by  the  defendant,  was  withdrawn.  The  defendant  had 
on  the  13th  day  of  June  1827,  taken  a  rule  on  the  plaintiff's  attor- 
ney to  file  his  warrant  of  attorney,  and  the  warrant  was  filed  the 
9th  of  May  1829. 

The  defendant  requested  the  court  to  charge  the  jury  on  the  fol- 
lowing points,  and  file  the  charge  of  record: 

1.  That  before  the  plaintiff  can   recover  in  this  case,  he  must 
prove,   by  legal    and   competent  proof,   that  James   Mehaffy  was 
indebted  to   Henry  Share,  for  money  advanced,  &c.,  by  Share  for 
him,  Mehaffy,  and  at  his  request.     That  Henry  Share  considered 
it  so,  and  intended  to  enforce  the  said  claim  against  the  said  James 
Mehaffy,  and  actually  assigned  and  transferred  it  to  the  present 
plaintiff,  Henry  Ilains. 

2.  That  Henry  Ilains,  the  plaintiff,  cannot  recover  in  this  suit, 
without  proving  an  assignment  or  transfer  of  Share's  claim  against 
Mehaffy  (if  any  he  had),  to  him,  Ilains,  either  in  writing,  or  by 
parol. 

•3.  That  the  instrument  of  writing,  of  the  12th  of  May  1821, 
referred  to  in  the  pleadings,  contains  no  such  transfer,  and  is  no 
authority  to  maintain  this  suit.  That  there  is  no  proof  of  any  mis- 
take of  the  scrivener,  in  drawing  said  instrument  of  writing.  Nor 
has  the  plaintiff  given  any  proof  of  any  parol  transfer  in  this  case, 
and  that  consequently  on  the  issue  formed  the  jury  must  find  for 
defendant. 

The  court  charged  the  jury  as  follows: 
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"This  is  an  action  of  assumpsit,  brought  by  Henry  Hains,  Jr., 
in  the  name  of  Henry  Share,  for  the  use  of  the  said  Henry  Hains, 
to  recover  of  James  Mehaffy  moneys,  which  it  is  alleged  Henry 
Share  advanced,  paid,  laid  out  and  expended  for  the  said  Mehaffy. 
at  his  special  instance  and  request,  &c. 

"You  will  first  inquire  whether  James  Mehaffy  was  indebted  to 
Henry  Share  on  such  account  or  not,  at  the  time  of  commencing 
this  suit. 

"Next,  whether  Henry  Hains  had  a  right,  and  authority  from 
Henry  Share  to  bring  this  suit,  and  to  enforce  payment  from 
Mehaffy. 

"If  you  should  find  that  James  Mehaffy  was  indebted  to  Henry 
Share,  for  money  paid,  advanced,  «fcc.,  by  the  said  Henry  Share, 
for  James  Mehaffy;  and  again,  that  this  claim  was  assigned  by 
Share  to  Hains,  it  will  be  your  duty  to  ascertain  and  fix  the  amount 
of  damages,  or  money — that  the  defendant  ought  to  pay  the  plain- 
tiff. 

"With  respect  to  the  first  point,  you  have  it  in  evidence  that 
Henry  Share,  James  Mehaffy,  James  Duffy  and  John  Pedan,  as 
principals,  and  Henry  Cassel,  George  Snyder  and  Joseph  Lytle,  as 
sureties,  on  the  6th  of  April  1813,  joined  in  executing  and  deliver- 
ing an  obligation  to  Mrs.  Frances  Evans  for  §48,581.25,  condi- 
tioned for  the  payment  of  $24,290.62£  to  Mrs.  Evans  on  the  1st 
of  April  1814. 

"A  considerable  portion  of  this  obligation  appears  to  have  been 
paid,  and  probably  by  the  several  principal  obligors  in  their  pro- 
per proportions,  previously  to  the  19th  of  July  1815,  when  it  ap- 
pears from  a  bond  of  indemnity,  given  by  John  Pedan  and  Joseph 
Lytle,  to  James  Duffy  and  James  Mehaffy,  a  balance  was  due  on 
this  bond,  and  John  Pedan's  one-fourth  of  the  sum  due  on  it, 
amounted  to  $3,616.70|.  In  the  course  of  two  or  three  months 
after  this, -Mrs.  Evans  commenced  a  suit  upon  this  bond  to  No- 
vember term  1815.  The  summons  in  commencing  this  suit,  by 
direction  of  Mrs.  Evans,  was  not  served  on  James  Mehaffy, 
although  he  was  joined  with  the  others  in  the  summons,  but  was 
served  on  the  others,  as  appears  by  the  return  of  the  sheriff',  and 
judgment  by  default  was  entered  on  the  22d  of  January  following, 
1816. 

"At  this  time  less  than  $9000  appears  to  have  been  due  on  the 
bond,  and  therefore,  most  likely  something  had  been  paid  upon  it 
to  Mrs.  Evans  after  the  19th  of  July  preceding.  It  may  be  that 
James  Mehaffy,  in  that  interim  paid  $3616.70$,  his  own  fourth  of 
the  balance  due  on  the  19th  of  July  1815,  and  that  may  be  the  rea- 
son why  Mrs.  Evans  directed  the  summons  not  to  be  served  on 
Mehaffy,  expecting  that  if  she  had  a  judgment  against  the  other 
three,  she  might  be  able  to  compel  each  to  pay  his  proper  propor- 


May  1831.]  OF  PENNSYLVANIA.  369 

[Mehuffy  r.  Share.] 

tion.  If  this,  however,  were  her  motive  for  giving  such  direction, 
she  did  riot  succeed  in  it ;  for  the  whole  balance  due  upon  this  bond, 
or  the  judgment  obtained  upon  it,  $9322.43,  was  recovered  from 
Henry  Share  by  a  levy  upon  and  sale  of  his  real  estate. 

"  The  circumstances  of  the  writ  of  summons  not  being  served 
upon  Mehaffy,  is  no  evidence,  as  has  been  contended,  of  Mehaffy 
having  ever  been  discharged  or  released  by  Henry  Share  from 
his  liability  to  Share  as  a  principal  co-obligor.  The  omission  of 
the  sheriff  to  serve  the  writ  on  Mehaffy  was  in  obedience  to  the 
act  and  direction  of  Mrs.  Evans,  over  whom  Henry  Share  had 
no  control,  and  with  which  it  does  not  appear  he  had  any  con- 
cern. 

"  It  is  manifest  and  not  contradicted  that  $9322.43,  the  balance 
of  the  debt  and  interest  due  on  this  obligation,  besides  costs  of  suit, 
were  paid  by  Henry  Share,  as  a  principal  co-obligor,  or  out  of  the 
money  arising  from  the  sale  of  his  real  estate,  which  is  the  same 
thing." 

Answer  of  the  court  on  the  points  submitted  by  defendant's 
counsel : 

1.  "  To  entitle  the  plaintiff  to  recover  in  this  case  upon  the 
issue  that  is  formed,  it  is  necessary  that  he  should  have  proved 
that  James  Mehaffy,  the  defendant,  was  indebted  to  Henry  Share 
for  money  advanced,  &c.,  by  Share  for  Mehaffy,  and  at  his  request. 
This  request,  however,  need  not  be  an  express  request,  because,  as 
between  joint  principal's  co-obligors,  when  one  of  them  pays  more 
than  his  proportion,  it  will  be  considered  in  law  as  money  paid  and 
advanced  for  the  others,  and  at  their  request ;  the  law  in  this  case 
implies  the  request,  as  also  a  promise  by  the  others  respectively  to 
reimburse  him  so  paying,  their  respective  proportion,  so  that  upon 
a  final  adjustment  of  the  whole,  each  one  shall  have  paid  his  pro- 
portion according  to  their  respective  rights  in  the  obligation  as 
originally  concocted.  To  enable  Henry  Hains  to  enforce  this  claim 
against  James  Mehaffy,  and  to  sue  him  for  it,  it  was  not  necessary 
that  Henry  Share  should  have  expressly  authorized  Hains  to  sue 
Mehaffy.  If  he  actually  assigned  the  claim  to  him  for  a  valuable 
consideration,  or  in  payment  of,  or  as  collateral  security  for  a  sub- 
sisting debt,  owing  by  Share  to  Hains,  it  will  and  ought  to  be  im- 
plied therefrom  that  he  intended  that  Hains  should  sue  Mehaffy,  if 
he  did  not  pay  without.  Without  assignment  of  the  claim  by 
Share  to  Hains,  or  an  express  authority  given  by  Share  to  Hains, 
he  would  have  no  right  to  sue  Mehaffy.  But  I  repeat,  if  there 
were  an  assignment  of  this  claim,  either  in  writing  or  by  word  of 
mouth,  by  Henry  Share  to  Henry  Hains,  to  secure  to  Hains  the 
payment  of  a  debt  which  Share  owed,  and  in  consideration  of 
which,  too,  Share  obtained  his  discharge  from  arrest  and  the  prose- 
cution of  a  suit  of  Ilains  ;  without  naming  Mehaffv  in  the  assign- 
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ment,  or  at  the  time  of  making  it,  Hains  would  thereby  acquire  an 
irrevocable  authority  to  sue  Mehaffy,  or  any  person  who  was  liable, 
and  bound  to  pay  it,  unless  there  was  an  express  stipulation  or 
understanding  between  Share  and  Hains  to  the  contrary.  Neither 
is  it  material  whether  Share  considered  Mehaffy  liable  to  pay  this 
claim  or  not,  if  he  never  released  him  from  him  it — of  which  there 
is  no  evidence — an  unqualified  assignment  of  it  would  give  an 
authority  to  sue  Mehaffy  for  it,  if  he  were  liable,  without  naming 
him. 

2.  "  Henry  Hains  cannot  recover  in  this  suit,  unless  you  are 
satisfied  from  the  evidence  given  that  Henry  Share  assigned  the 
claim  for  which  this  suit  is  brought  to  Henry  Hains;  but  a  written 
or  verbal  assignment  or  transfer  will  be  sufficient  to  enable  him  to 
sue  for  it  if  good. 

3.  "  The  instrument  of  writing  of  the  12th  of  May  1821,  re- 
ferred to  in  the  pleadings,  does  not  of  itself  contain  an  assignment 
of  a  claim  against  James  Mehaffy  by  name,  nor  any  authority  to 
sue  him.     But  the  nature  and  origin  of  the  debt  or  claim  which  is 
thereby  assigned  to  Hains  against  John  Pedan  and  Joseph  Lytle, 
is  not  described  nor  particularly  designated ;  and  William  Childs, 
Esq.,  a  witness  on  the  part  of  the  plaintiff,  who  drew  that  instru- 
ment of  writing,  and  is  a  subscribing  witness  to  it,  has  testified 
and  repeated  it  more  than  once,  that  the  claim  now  in  suit  was 
the  same  that  was  mentioned  at  the  time  of  drawing  and   exe- 
cuting that  instrument,  and  an  assurance  given  by  Share  to  Ilains 
that  Pedan  and  Lytle  were  liable  to  pay  it,  and  that  he  described 
it  merely  as  a  debt  against  them.     It  will  be  your  duty  to  take 
the  testimony  of  Childs  in  this  behalf  into  your  consideration  in 
connection  with  that  instrument  of  writing,  inasmuch  as  it  goes  to 
explain  the  nature  of  the  claim  or  debt  which  was  intended  to  be 
assigned,   which   is  omitted  in   the   writing ;    and   if  you   should 
believe  from  this  instrument  of  writing,  and  from  the  testimony  of 
William  Childs,  that  the  claim  which  this  suit  is  brought  to  re- 
cover was  intended  to  be  assigned  by  Share  to  Hains,  and  this 
is  a  matter  which   you  ought  to   decide  according  to   what  you 
shall  believe  was  the  intention  of  the  parties  at  the  time,  it  was 
not  necessary  that  the  name  of  Mehaffy  should  have  been  men- 
tioned at  that  time  to  give  authority  to   Ilains  to  sue  him.      It  was 
sufficient  if  he  were  liable  for  the  claim  which  was  actually  and 
intended  to  be  assigned.     It  does  not  appear  from  the  testimony 
that  the  scrivener  committed  any  mistake;  but  it  seems,  according 
to  his  testimony,  that  he  omitted,  or  has  not  described  the  nature 
and  origin  of  the  claim  in  this  case,  which,  he  says,  was  the  same 
that  was  assigned.     The  court  cannot  sav  that  no  evidence  has  been 
given  of  a  transfer  of  the  claim  in  this  suit,  because  what  has  been 
testified  to  by  Squire  Childs  may,  and  ought,  if  credited  by  you,  to 
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be  considered  as  part  of  the  assignment,  and  if  so,  will  embrace  the 
claim  in  this  suit,  and  would  give  Hains  a  right  to  sue  for  it,  if  well 
founded." 

The  verdict  of  the  jury  was  for  the  plaintiff,  and  the  damages 
assessed  $2f>46. 

On  the  30th  of  April  1831,  the  defendant  moved  for  a  new  trial, 
for  the  following  reasons,  to  wit : 

1.  The  court  erred  in  permitting  the  jury  to  be  sworn,  and  pro- 
ceeding to  the  trial  of  the  cause  in  the  then  situation  of  the  plead- 
ings, and  especially  after  a  positive  affidavit  of  the  death  of  Henry 
Share,  and  a  suggestion  of  this  fact  on  the  record,  contrary  to  the 
wish  of  defendant's  counsel,  and  when  they  in  writing  objected  to 
the  same. 

2.  The  court  erred  in  permitting  the  plaintiff  to  go  into  evidence 
of  the  merits  of  his  case,  so  as  to  show  what  sum  he  was  entitled  to 
recover  on  a  hearing  on  the  merits;  and  in  instructing  the  jury, 
when  they  were  sent  out,  that  they  were,  in  case  they  found  for  the 
plaintiff  on  the  issue,  to  assess  his  damages. 

3.  The  court  erred  in  admitting  the  evidence,  as  testified  to  by 
William  Childs,  Esq. 

4.  The  court  erred  in  admitting  in  evidence  the  paper  dated  the 
12th  of  May  1821,  purporting  to  be  a  letter  of  attorney  from  Henry 
Share  to  Henry  Hains,  Jr. 

5.  The  court  erred  in  admitting  in  evidence  the  copy  of  the  bond 
of  indemnity,  purporting  to  have  been  executed  by  John  Pedan  and 
Joseph  Lytle  to  James  Mehaft'v  and  James  Duffy,  and  dated  19th 
July  1815. 

6.  The  court  erred  in  admitting  in  evidence  the  note  drawn  by 
Henry  Share,  and  endorsed  by  Henry    Hains  and   Henry  Hains, 
Jr.,    payable   to   Henry    Hairis,  Jr.,   dated   the   17th  of  February 
1819,  payable  in  sixty  days,  at  the  office  of  discount  and  deposit 
at  Lancaster,  and  paid  oft  by  Henry  Hains,  Jr.,  after  protest,  on 
the  28th  of  April  1819,  $2708.48.     And  also  the  note  drawn  by 
Henry  Share,  and  endorsed  by  Henry  Cassel,  Henry  Ilains,  Jr., 
and   Christian   Miller,  dated  the   17th  of  August  1819,  and  pay- 
able to  the  order  of  Henry  Cassel  in  sixty  days,  at  the  Farmers' 
Bank  of  Lancaster,  and  paid  oft'  by   Henry  Hains,  Jr.,  after  pro- 
test, on  the  5th  of  September  1820,  $2982.70,  together  with  the 
protests  and   receipts   accompanying   the   same,   as   given  in  evi- 
dence. 

7.  The  court  erred  in  admitting  in  evidence  the  record  of  the  suit 
of  Frances  Evans,  John  Pedan,  James  Mehaffy,  James  Duffy,  Henry 
Share,  Henry  Cassel,  George  Snyder  and  Joseph  Lytle,  brought  to 
November  term  1815,  No.  349;   together  with  the  various  proceed- 
ings had  in  the  same  suit,  and  as  set  forth  on  the  said  record  as 
road,  and  the  noire  facias  thereon  to  August  term  1819,  No.  132. 
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The  fi.  fa.  to  November  term  1819,  No.  46,  and  levy  made  thereon  ; 
the  vcnditioni  exponas  to  January  term  1820,  No.  52 ;  the  alias 
rendition!  exponas  to  April  term  1820,  No.  103;  the  pluries  ven- 
ditioni  exponas  to  November  term  1820,  No.  31 ;  together  with 
the  various  proceedings  had  on  the  said  several  writs,  and  in  the 
court,  as  set  forth  in  the  record  of  the  same  as  read  ;  and  also  the 
alias  Ji.  fa.  to  January  term  1822,  No.  132,  with  the  several  pro- 
ceedings had  on  the  same,  and  in  the  court,  as  set  forth  in  the 
record  of  the  same  as  read. 

8.  The  court  erred  in  overruling  the  testimony  offered  by  defend- 
ant, viz.,  the  record  of  the  suit  brought  by  Henry  Share,  for  the 
use  of  Henry  Hains,  Jr.,  and  Joseph  Lytle,  in  the  Circuit  Court 
of  Lancaster  county,  of  September  term  1822,  and  carried  to  the 
Supreme  Court,  of  May  term  1827,  No.  67. 

9.  The  court  erred  in  overruling  the  testimony  offered  by  defend- 
ant, viz.,  the  records  of  the  several  judgments  and  mortgages,  owing 
and  due  by  Henry  Share,  when  his  real  estate  was  sold  by  the 
sheriff,  as  given  in  evidence  by  plaintiff,  and  how  the  proceeds  of 
the  same  were  applied. 

10.  The  court  erred  in  overruling  the  testimony  offered  by  de- 
fendant, viz.,  the  record  of  the  judgment  of  Christian   Becker  v. 
Matthias  Rank  and  Henry  Share,  to  August  term  1815,  No.  785, 
and  the  scire  facias  thereon  to  April  term  1818,  No.  62 ;  and  all 
the  proceedings  afterwards  had  thereon,  as  well  in  the  Supreme 
Court  as  afterwards  in  the  Court  of  Common  Pleas  of  Lancaster 
county,  when  they  made  distribution,  as  directed  by  the  Supreme 
Court  in  13  S.  &  R.  41. 

11.  The  court  erred  in  overruling  the  testimony  offered  by  de- 
fendant, viz.,  the  record  of  the  suit  brought  by  Henry  Share,  for  the 
use  of  Henry  Hains  v.  James  Mehaffy,  into  the  Circuit  Court  of 
Lancaster  county,  of  September  term  1828,  No.  3,  originally  insti- 
tuted in  the  District  Court  of  Lancaster  county,  of  September  term 
1822,  No.  19. 

12.  The  court  erred  in  their  direction  to  the  jury  on  the  first 
and  third  points  propounded  to  them  by  the  counsel  of  defendant ; 
and  in  their  general  charge  to  the  jury  on  the  subject-matter,  and 
especially  in  instructing  them  that  the  instrument  of  writing  of  the 
12th  of  May  1821   authorized  the  bringing  of  the   present  suit, 
although  James  Mehaffy's  name  was  not  therein  stated,   and  in 
setting  forth  the  testimony  of  William  Childs  in  relation  thereto. 

13.  That  the  damages  are  unreasonable  and  excessive,  and  con- 
trary to  law,  and  not  warranted  by  the  evidence  in  the  cause. 

14.  That  the  verdict  of  the  jury  is  contrary  to  law  and  the  evi- 
dence in  the  cause. 

The  foregoing  reasons  were  sworn  to  by  James  Mehaffy  as  being 
"  correct  and  true." 
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The  following  additional  reason  is  assigned  by  the  counsel  of  the 
defendant,  he  not  being  in  court  at  the  time  the  circumstance 
occurred;  and  not  therefore  being  within  his  knowledge,  but  having 
transpired  before  the  court,  the  reason  is  thus  assigned : 

That  when  the  jury  returned  to  the  court  to  give  in  their  verdict 
it  was  for  the  first  time  discovered  by  defendant's  counsel,  that 
they  had  out  with  them,  when  deliberating  in  the  jury-room,  a 
statement  and  calculation  in  the  handwriting  of  the  senior  counsel 
of  the  plaintiffs,  which  was  not  given  in  evidence,  nor  submitted 
to  defendant's  counsel,  and  which  may  have  misled  the  jury  in 
making  up  their  verdict,  and  that  a  new  trial  ought  to  be  granted 
on  this  account. 

The  counsel  of  the  plaintiff  testified  that  neither  of  them  knew 
how  the  paper  referred  to  in  the  last  reason  assigned  had  got  to  the 
jury.  It  was  a  calculation  of  the- principal  and  interest  on  one  of 
the  notes  which  llains  had  been  compelled  to  pay  for  Share. 

The  Circuit  Court  overruled  the  motion  for  a  new  trial,  and 
directed  judgment  to  be  entered  on  the  verdict;  whereupon  the 
defendant  appealed  to  the  Supreme  Court,  and  now  assigned  the 
same  reasons  for  a  new  trial  as  those  insisted  on  in  the  Circuit 
Court. 

Porter  and  Jenkins,  for  the  appellant,  argued  that  the  issue  pre- 
sents a  single  point,  a  fact  affirmed  on  the  one  side,  and  denied  on 
the  other.  That  point  was,  that  llains  had  power  to  sue  the  claim 
of  Share  against  the  defendant.  Tliis  was  affirmed  by  the  plaintiff, 
and  denied  by  the  defendant,  and  all  the  evidence  which  went  to 
any  other  was  irrelevant,  and  should  not  have  been  received.  As 
to  this  point,  they  denied  that  there  was  any  evidence  to  establish 
it.  The  power  of  attorney  was  not  an  assignment,  but  a  mere 
power,  which  must  receive  a  strict  construction,  and  certainly  did 
not  confer  the  right  to  institute  this  suit,  for  it  designates  the  debts, 
as  to  which  authority  is  given  to  sue ;  and  this  is  not  among  them, 
cxpressio  unius  ast  exclusio  alter  ins.  It  was  not  his  intention  to 
transfer  any  claim  against  Mehaffy,  as  he  was  ignorant  of  the  fact 
that  he  had  such  claim,  and  it  did  not  appear  that  it  was  not  his 
intention  to  release  Mehaffy. 

Nor  did  the  plaintiff  llains  establish  a  parol  transfer;  so  far 
from  it,  it  was  proved  that  on  a  former  occasion  an  offer  was  made 
to  transfer  this  claim,  and  it  was  then  refused.  Take,  then,  the 
writing  and  the  testimony  of  Childs  separately,  and  the  transfer  is 
not  established  ;  but  the  attempt  is  made  to  make  it  out  by  con- 
necting them  together,  in  violation  of  the  rule  which  forbids  the 
introduction  of  parol  evidence,  to  contradict  or  vary  a  written  in- 
strument. The  only  exceptions  to  this  rule  are  in  cases  of  fraud, 
mistake  or  trust,  neither  of  which  existed  here. 
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They  contended  that  the  court  erred  in  ordering  the  cause  on 
when  no  issue  had  been  joined  on  the  merits,  anc?  proof  was  given 
of  the  death  of  the  plaintiff.  The  case  they  argued  did  not  fall  within 
the  Act  of  the  23d  April  1829,  Pamph.  L.  355,  upon  which  the 
court  decided  this  point.  This  error  led  the  court  to  others  in  per- 
mitting evidence  as  to  the  merits  to  go  to  the  jury,  and  instructing 
them  that  upon  finding  in  favor  of  the  plaintiff,  it  was  their  duty  to 
ascertain  the  amount  due,  when  the  issue  presented  the  naked  ques- 
tion as  to  the  right  to  sue. 

The  court,  they  contended,  were  in  error  in  not  receiving  evi- 
dence of  the  mortgages  and  judgments  against  Ilains  existing  at 
the  time  of  the  alleged  assignment ;  for  if  there  were  a  right  of 
recovery  against  the  defendant,  that  right  should  pass  to  these 
creditors.  If  they  had  not  a  lien  upon  the  claim,  still,  as  the 
recovery  of  their  debts  had  been  prevented  by  the  judgment  of 
Mrs.  Evans,  they  had  a  right  by  substitution  to  come  in  to  recover 
the  fund  to  which  Share  obtained  a  claim  by  the  payment  of  that 
judgment. 

The  damages  they  contended  were  erroneously  calculated ;  for 
at  all  events,  the  record  of  Mrs.  Evans's  judgment  showed  a  pay- 
ment of  §1000,  which  ought  to  have  been  passed  to  the  credit  of 
Mehaffy. 

It  was  important  to  preserve  the  trial  by  jury  in  its  purity ; 
here  a  paper,  which  had  been  objected  to,  and  which,  on  that  objec- 
tion, the  court  had  refused  to  permit  to  be  sent  out,  was  yet  in  some 
way  got  to  the  jury.  It  may  have  had  an  influence  upon  the  jury; 
but  this  is  not  so  much  to  be  regarded  as  the  importance  of  the 
principle  of  preventing  improper  practices  upon  a  jury.  They  cited 
2  Stark.  Ev.  80,  81;  Gilb.  Ev.  4,  5;  Peak.  168,  169;  Mumford 
v.  McPherson,  1  Johns.  R.  413 ;  Share  v.  Anderson,  7  S.  &  R. 
433 ;  1  Johns.  Ch.  273,  282. 

Montgomery  (with  whom  was  Hopkins,  whom  the  court  declined 
to  hear),  for  the  appellee. 

•The  objection  to  swearing  the  jury  is  met  by  the  express  terms 
of  the  Act  of  Assembly  referred  to. 

The  point  in  issue  it  is  true  was  whether  Ilains  had  authority  to 
sue,  but  it  docs  not  lay  in  the  mouth  of  the  defendant  to  object  that 
there  was  no  plea  to  the  merits;  he  might  have  put  in  such  plea; 
but  he  chose  to  rest  his  defence  on  the  issue  joined.  The  replica- 
tion of  the  plaintiff  contains  an  averment  of  the  transfer  to  Ilains, 
and  of  the  mistake  in  not  making  it  a  part  of  the  written  power. 
If  the  defendant  considered  this  replication  objectionable,  he  should 
have  demurred  to  it,  instead  of  which  he  joined  issue  upon  it,  and 
cannot  now  complain  that  evidence  was  received  to  sustain  it. 
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If  an  issue  in  fact  be  joined,  upon  the  replication  to  a  plea  in 
abatement  and  found  for  the  plaintiff,  the  jury  should  assess  the 
damages,  and  the  judgment  is  peremptory  for  the  delay,  quod  re- 
cuperet,  and  not  quod  respondeat :  1  Chit.  PI.  455;  2  Saunders 
211,  note  3.  If  the  jury  do  not  assess  the  damages,  a  venire  de 
novo  is  awarded.  Upon  a  demurrer  in 'the  case  of  a  plea  in  abate- 
ment there  must  be  a  respondeat  ouster:  3  Wilson  Hep.  367;  2 
Arch.  Prac.  3,  4 ;  Wright  v.  Holly,  3  Wendell  Rep.  258  ;  Wallace 
Rep.  57,  8.  The  defendant  was  permitted  to  give  any  evidence 
which  went  to  the  merits  of  the  claim.  It  was  not  pretended  on 
the  trial  that  the  $1000  had  been  paid  by  Mehaffy,  nor  was  any 
receipt  produced,  or  other  evidence  of  payment. 

The  objection  as  to  the  evidence  going  to  affect  a  written  instru- 
ment is  wholly  untenable.  In  the  first  place  the  evidence  went  to 
sustain  the  issue,  for  by  that  it  was  open  to  the  plaintiff  to  prove  an 
authority  either  in  writing  or  by  parol,  and  in  the  second  place  the 
evidence  did  not  contradict  or  vary  the  instrument,  but  explained  a 
latent  ambiguity  by  ascertaining  the  nature  of  the  debt  assigned. 
The  instrument  given  in  evidence  was  in  form  a  power  of  attor- 
ney, but  in  substance,  which  alone  is  regarded,  it  is  an  assignment. 
It  assigns  the  claim  against  Pedan,  which  by  parol  evidence  was 
ascertained  to  be  a  claim  for  contribution,  and  such  assignment 
would  carry  the  remedy  against  Mehaffy,  as  well  as  every  other 
remedy. 

The  rule  that  a  bond  may  not  be  given  in  evidence  in  assumpsit 
does  not  prevail  here,  so  as  to  exclude  the  bond  of  indemnity  to 
Mehaffy  and  Duffy.  It  went  to  ascertain  the  extent  of  Pedan's 
default:  Thompson  v.  White,  1  Dall.  428  ;  Chariest'.  Scott,  1  S. 
&  R.  294. 

It  cannot  be  pretended  that  the  judgment-creditors,  or  creditors 
by  mortgage  of  Share  had  a  lien  on  the  claim,  which  was  a  chose 
in  action;  there  is  no  equity  which  would  vest  in  them  this  right; 
nor  do  they  make  any  such  claim.  No  plea  or  issue  was  put  in, 
which  could  raise  the  question,  and  it  does  not  lay  in  the  mouth  of 
Mehaffy  to  interpose  this  objection. 

The  paper  which  was  out  with  the  jury  was  altogether  imma- 
terial, and  had  no  effect  upon  their  verdict. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — The  defendant  appeared,  prayed  oyer  of  the  writ, 
and  of  Henry  Ilains's  power  to  sue,  and  special  imparlance;  and  a 
rule  was  granted  on  plaintiff's  attorney  to  file  his  warrant  of  attor- 
ney, and  he  filed  it.  This  may  seem  strange  to  those  in  other  states, 
but  in  fact  occurs  so  seldom,  that  many  lawyers  in  full  practice,  for 
a  long  time,  never  had,  and  never  have  been  called  on  to  file  a  war- 
rant of  attorney.  The  client  speaks,  or  writes  to  the  lawyer,  and 
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gives  him  a  fee,  and  he  attends  to  the  matter.     After  oyer,  defend- 
ant pleaded  in  abatement. 

A  declaration  was  filed,  and  a  rule  to  plead  and  second  rule ;  the 
court  ordered  the  plaintiff  to  reply  to  the  plea  in  abatement,  and  he 
did  so,  and  issue  was  joined  on  the  right  of  Henry  Hains  to  bring 
this  suit.  The  plaintiff's  replication  to  the  plea  was  rather  argu- 
mentative; but  there  was  no  demurrer;  the  defendant  chose  to  go 
to  trial  before  a  jury. 

The  jury  gave  a  verdict  for  the  plaintiff,  and  assessed  the  dam- 
ages. There  are  many  reasons  filed  why  a  new  trial  should  be 
granted,  and  not  a  few  of  them,  such  as  ought  not  to  have  been 
presented  to  any  court.  It  is  usual  to  bring  a  suit  as  this  is  brought 
in  the  name  of  one  person,  for  the  use  of  another.  Since  the  last 
term,  Henry  Share  had  died,  and  formerly,  by  the  decisions  of  this 
court,  the  suit  could  not  have  proceeded  until  his  administrators 
were  substituted;  but  an  Act  of  Assembly  of  the  23d  of  April 
1829,  had  in  plain  terms  directed  that  the  suit  should  proceed  not- 
withstanding the  death  of  the  nominal  plaintiff.  It  is  a  wise  and 
beneficial  act.  Henry  Share  did  not  institute  the  suit,  could  not 
have  discontinued  it,  and  was  liable  for  costs.  He  was  a  mere 
formal  part  of  the  machinery  of  a  suit.  The  judge  proceeded  with 
the  trial,  although  his  death  was  proved  ;  and  this  is  the  first  ground 
assigned  for  a  new  trial ;  and  affords  one  of  the  most  striking  in- 
stances of  the  want  of  reflection  with  which  such  motions  are  made, 
and  reasons  for  new  trials  are  sometimes  filed.  We  are  called  on 
to  say  the  above  act  is  in  force. 

It  has  been  settled  that  in  certain  cases  where  issue  is  joined  on 
a  plea  in  abatement,  the  jury,  if  the  find  for  the  plaintiff,  must 
assess  the  damages.  The  court  so  instructed  the  jury  in  this  case, 
and  permitted  evidence  of  the  amount  to  go  to  the  jury  ;  this  is  the 
next  reason  assigned  for  a  new  trial.  The  cases  cited  proved  the 
law  to  be  as  stated  by  the  judge,  and  no  authority  or  dictum  to 
the  contrary  has  been  produced;  and  it  is  admitted  that  if  Hains 
had  a  right  to  sue,  there  was  nothing  to  do  but  calculate  the 
amount.  Why  this  decision  of  the  judge  was  brought  before  us  I 
know  not. 

I  shall  consider  the  3d  and  4th  reasons  together,  on  the  admission 
in  evidence  of  the  assignment  or  power  of  attorney,  when  proved  by 
the  subscribing  witness,  and  the  admission  of  the  evidence  of  Wil- 
liam Childs,  who  drew  it,  and  was  a  subscribing  witness  to  it. 

There  will  be  no  end  of  discussions  about  the  admission  of  parol 
evidence,  where  there  is  also  a  writing  between  the  parties ;  but  it 
will,  and  must  be  admitted,  as  long  as  the  attainment  of  justice  is 
the  object  of  courts.  Certain  general  rules  have  been  attempted 
to  regulate  this  admission.  It  is  said  in  many  cases  it  is  only  ad- 
missible where  there  is  mistake,  fraud  or  trust.  Now  if  the  whole 
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contract  is  fairly  and  fully  reduced  to  writing,  and  that  writing  is 
not  attempted  to  be  used  in  a  different  way,  or  for  a  different  pur- 
pose from  the  meaning  and  contract  of  the  parties,  nobody  ever 
would,  or  will  wish  to  introduce  petrol  evidence.  This  rule,  then, 
proves  nothing. 

Another  expression  has  obtained  some  currency,  viz.,  a  contract 
cannot  be  partly  in  writing,  and  partly  in  parol.  This  differs  from 
the  former;  it  is  worse  than  useless;  it  is  incorrect,  wherever  there 
has  been  fraud  or  mistake ;  for  when  the  fraud  is  developed  or  the 
mistake  corrected,  if  not  totally  set  aside,  it  is  carried  into  effect 
according  to  the  written  contract,  corrected  by  parol  evidence,  and 
does  always  consist  of  both  written  and  parol,  where  any  part  of 
the  bargain  is  put  in  writing. 

It  frequently  happens  that  the  parties,  and  the  scrivener,  under- 
stand perfectly  the  matters  which  are  the  subject  of  the  contract, 
and  supposing  that  there  will  be  no  dispute,  or  that  everybody  will 
know  all  that  they  know,  the  very  subject-matter  of  the  contract  is 
described  so  vaguely,  or  indistinctly,  as  that  a  stranger  cannot  com- 
prehend with  certainty  what  was  intended  to  be  effected  by  the 
agreement.  A  familiar  instance  of  this  is  an  agreement  to  sell  a 
house  in  Lancaster,  and  the  seller  has  more  than  one  house  there. 
Equal,  or  greater  uncertainty  may  arise  on  an  agreement  to  transfer 
a  claim.  In  this  case,  as  the  parties  and  the  scrivener  knew  that 
Mehaffy  had  a  bond  of  indemnity  from  Lytle,  they  seem  all  to 
have  considered  that  Share,  or  his  assignee,  might  pass  over  Me- 
haffy, and  at  once  recover  from  Lytle.  They  do  not  seem  to  have 
conceived  that  Lytle  could  only  be  reached  through  Mehaffy,  or 
rather  thought  that  as  Mehaffy  was  ultimately  safe,  they  need  not 
name  him.  The  scrivener,  however,  proved  distinctly  that  the 
whole  matter  was  explained ;  that  Share  had  paid  more  than  his 
proportion,  and  Pedan  much  less ;  that  thus  Share  was  entitled  to 
contribution  from  his  co-obligors ;  to  be  sure,  it  was  added  that  a 
particular  co-obligor  was  indemnified  ;  and  the  mistake  consisted  in 
supposing  that  Share  had  immediate  redress  on  this  indemnity.  It 
was  this  claim  for  paying  more  than  his  proportion  ;  for  paying 
what  Mehaffy  ought  to  have  paid,  which  was  alleged  to  be  assigned, 
and  which  the  jury  have  found  was  assigned ;  and  the  explanation 
by  the  scrivener  was  necessary  to  the  attainment  of  justice,  because 
it  was  necessary  to  understand  the  subject-matter  to  which  the 
power  irrevocable  applied. 

It  is  next  objected  that  the  power  of  attorney,  after  being 
proved,  was  permitted  to  go  to  the  jury;  it  did  not  go  until  after 
Childs  was  examined,  arid  then  went  because  the  evidence,  being 
partly  written  and  partly  parol,  the  jury  alone  could  decide  on  its 
effect. 

5th  and  7th  reasons. — The  bond  of  indemnity  from  Pedan  and 
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Lytle  to  Mehaffy  was  also  objected  to,  and  permitted  to  go  to  the 
jury.  The  witness  had  stated  that  shortly  before  Mrs.  Evans  had 
sued  on  her  bond,  the  defendants  met  and  settled,  to  ascertain,  as 
between  themselves,  how  much  of  the  remaining  debt  to  Mrs. 
Evans  each  ought  to  pay.  At  this  settlement  it  appeared  that 
Pedan  was  most  in  arrear  with  his  payments,  and  that  the  witness 
then  drew  the  bond  from  Pedan  with  Lytle  as  his  security,  to  Me- 
haffy and  Duffy  to  indemnify  them,  in  case  they  should  be  com- 
pelled to  pay  the  whole  or  part  of  what  Pedan  ought  to  pay.  The 
bond  was  given  in  evidence  to  show  the  amount  which  on  settle- 
ment all  parties  agreed  was  due  by  Pedan,  in  which  point  of  view 
it  was  clearly  evidence.  This  very  point  was  decided  by  this  court, 
in  Charles  v.  Scott,  1  S.  &  R.  294,  and  is  the  ordinary  practice 
where  an  action  of  assumpsit  can,  or  must  be  brought,  and  the 
amount  appears  by  a  writing  under  seal,  or  a  judgment ;  it  is 
always  done  where  a  surety,  or  co-obligor  pays  off  the  bond,  and 
sues  the  principal  or  the  co-obligor,  to  recover  from  him.  The  bond 
or  judgment  is  shown  to  prove  the  amount  paid. 

As  soon  as  it  is  decided  that  the  jury  in  this  cause  must  find  the 
amount  due  the  plaintiff  from  this  defendant  (in  case  they  find  for 
the  plaintiff),  it  follows  that  evidence  to  prove  that  Share  was  in- 
debted to  Hains,  and  how  much,  is  admissible  and  necessary. 

As  to  the  evidence  offered  by  the  defendants :  That  Ilains  was 
mistaken  in  first  suing  Lytle,  that  it  was  decided  such  suit  did  not 
lie,  and  that  he  was  nonsuited;  this  was  no  reason  why  he  ought 
not  to  recover  in  this  suit  against  Mehaffy. 

The  next  two  offers  were  the  same ;  the  one  was  to  show  all  the 
judgments  against  Henry  Share,  and  the  other  to  show  a  particular 
one.  This  claim  against  Mehaffy  was  not  bound  by  any  judgment; 
it  was  a  chose  in  action,  and  could  not  have  been  levied  on.  But 
it  was  said,  that  as  Share's  land,  or  the  proceeds  of  it,  had  been 
taken  to  pay  money  which  Pedan  ought  to  have  paid,  or  which 
the  other  joint  obligors  ought  to  have  contributed  to  pay,  therefore 
the  judgment-creditors  of  Share  ought  to  have  been  substituted  in 
his  place,  and  had  the  money  recovered  from  Mehaffy,  or  Pedan. 
It  has  been  decided,  and  may  be  considered  settled,  that  a  surety 
who  has  paid  money  for  his  principal,  may  have  the  judgment 
assigned,  in  order  to  levy  on  lands  of  the  principal,  to  indemnify 
himself;  here  there  was  no  judgment  against  Mehaffy.  Has  it 
ever  been  decided  that  if  one  man  pays  money  for  another,  any 
court  can  compel  that  other  to  assign  a  chose  in  action  to  indemnify 
him  who  paid '.'  But  no  surety  paid  this  money.  There  was,  then, 
no  surety  who  could  ask  an  assignment  of  this  judgment;  Pedan 
had  no  property  ;  an  assignment  of  the  judgment  against  him  was 
worthless.  The  writ  was  not  served  on  Mehaffy  ;  there  was  no 
judgment  against  him  by  Mrs.  Evans  which  she  could  assign  to 
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any  one ;  Share  had  nothing  but  a  right  to  contribution,  which  he 
alone  could  sue,  and  the  proceeds  of  which  suit  he  could  give  like 
any  other  chose  in  action,  to  any  one  of  his  creditors.  Besides, 
Share,  Mehaffy,  Duffy  and  Pedan  were  tenants  in  common  of  the 
lands  purchased,  had  given  their  bond  for  the  purchase-money; 
each  was  a  principal;  neither  simply  a  surety.  I  don't  know  of 
any  case  in  which  one  so  situated,  who  has  paid  more  than  his  share, 
has  been  substituted,  and  has  had  the  judgment  assigned  to  him,  to 
enable  him  to  use  it  to  collect  from  the  others.  If  it  were  so 
assigned,  he  might  levy  all  from  one ;  that  one  must  have  it 
assigned,  and  may  levy  all  from  another,  and  it  may  go  on  in  a 
circle.  A  surety  may  levy  all  from  the  principal,  or  from  one  of 
the  principals. 

They  also  offered  the  record  of  a  former  suit  by  Share  for  Ilains 
v.  Mehaffy,  which  they  say  was  for  the  same  cause  of  action.  1 
shall  not  stop  to  inquire  whether  it  is  or  not ;  it  was  not  plead  in 
abatement  or  bar  ;  it  is  still  open,  and  if  there  be  a  recovery  in  this, 
there  can  be  none  in  that  suit. 

Next  come  objections  to  the  charge  of  the  court.  I  think  the 
law  was  correctly  stated  by  the  court ;  I  shall  only  add  two  authori- 
ties :  in  Richardson  v.  Stewart,  2  S.  &  11.  84,  the  matter  was  de- 
cided, which,  as  the  statement  of  the  case  is  not  given,  I  shall 
explain.  Stewart  .had  purchased  land  of  R.  Neave,  and  paid  money, 
and  had  a  clause  of  warranty  in  his  deed.  In  the  course  of  a  long 
contest  about  the  land,  he  became  so  involved  as  to  be  compelled  to 
take  the  benefit  of  the  insolvent  law.  In  his  assignment  he  trans- 
ferred to  his  assignees  "  a  claim  on  R.  Neave  for  the  recovery  of 
money  paid  him  for  land."  The  assignee,  however,  proceeded  for 
the  land ;  it  was  made  a  point  that  Stewart  had  not  transferred  any 
right  to  the  land ;  but  the  court  held  otherwise,  and  the  land  was 
ultimately  recovered. 

In  Donley  v.  Hays,  the  assignment  of  a  bond  was  held  to 
amount  to  an  assignment  of  such  interest  in  a  mortgage  to 
secure  that  and  other  bonds,  as  corresponded  to  the  amount  of 
the  bond,  and  the  assignment  of  the  bond  was  a  transfer  of  the 
right  to  the  sum  secured,  and  passed  all  the  remedies  and  all  the 
securities  which  the  assignor  hail  for  that  debt;  and  this  is 
true  where  there  is  no  express  agreement  to  the  contrary :  IT 
S.  &  R.  400. 

As  to  the  damages,  there  is  no  ground  for  a  new  trial  on  this 
account;  to  remove  all  doubt  as  to  whether  Pedan  had  paid  any 
money  after  the  settlement  between  the  parties,  the  plaintiff  called 
Mrs.  Evans  to  give  testimony  on  this  matter;  the  defendant  ob- 
jected to  her,  and  plaintiff  did  not  insist,  and  she  was  not  exam- 
ined. Now,  if  counsel  will  object  to  everything,  without  reflecting 
on  its  effect,  it  would  be  strange  if  this  court  should  grant  them  a 
new  trial,  that  they  might  examine  a  witness  who  was  in  court,  and 
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offered  to  prove  the  very  matter ;  for,  let  it  be  remembered,  they 
ask  a  new  trial  that  they  may  examine  Mrs.  Evans  on  the  very 
subject,  and  respecting  the  precise  facts  which  she  was  offered  to 
prove,  and  which  they  resisted.  We  perhaps  ought  to  take  it  that 
the  object  is  the  delay  of  another  trial,  and  that,  in  fact,  that  lady 
would  give  no  testimony  which  would  be  in  their  favor. 

ROGERS,  J.,  having  been  of  counsel  in  the  cause,  took  no  part. 

Judgment  of  the  Circuit  Court  affirmed. 

Referred  to,  9  W.  455  ;  4  C.  526 ;  9  Smith  410 ;  1  Norris  82 ;  s.  c.  2  W 
X.  C.  668. 


Young's  Appeal. 

Under  the  Act  of  the  16th  of  April  1827,  entitled  "  An  Act  relative  to  the 
distribution  of  money  arising  from  sheriffs'  and  coroners'  sales,"  &c.,  an 
appeal  does  not  lie  from  the  decision  of  the  Court  of  Common  Pleas,  setting 
aside  a  sheriffs  sale. 

Tins  was  an  appeal  by  Peter  Young  from  the  decision  of  the 
Court  of  Common  Pleas  of  Dauphin  county,  in  the  matter  of  the 
sale  of  the  real  estate  of  Frederick  Shoop,  by  the  sheriff  of  that 
county ;  by  which  decision  the  application  to  permit  the  sheriff  to 
acknowledge  the  deed  to  the  purchaser  was  denied,  and  the  sale  set 
aside,  on  payment  of  the  judgments  against  the  property  which 
were  demanded  to  be  paid. 

Alricks  now  moved  to  quash  the  appeal,  on  the  ground  that  the 
Act  of  Assembly  of  the  l(5th  of  April  1827,  under  which  it  was 
taken,  does  not  authorize  an  appeal  from  the  decision  of  the  court 
setting  aside  a  sheriff's  sale. 

Elder,  contra. 

The  opinion  of  the  court  was  delivered  by 

Ross,  J. — This  case  comes  before  this  court  on  an  appeal 
from  the  Court  of  Common  Pleas  of  Dauphin  county,  under  the 
Act  of  the  IGth  of  April  1827,  entitled  "an  act  relative  to  the 
distribution  of  money  arising  from  sheriffs'  and  coroners'  sales," 
&c.  A  venditioni  ejrponas,  issued  in  April  term  1831,  at  the  suit 
of  Jacob  Heisley's  administrator  against  the  defendant,  Shoop.  In 
this  writ  the  sheriff  returned  "sold  real  estate  to  Peter  Young  on 
the  18th  of  March  for  §2020,"  which  sale  was  on  motion  set  aside 
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by  the  court.  On  the  26th  of  April  1831,  Peter  Young  appealed 
from  the  decision  of  the  court,  and  applied  to  have  the  sheriff's 
deed  made  and  acknowledged  to  him.  The  ground  on  which  the 
sale  was  set  aside  is  fully  set  forth  in  the  opinion  of  the  court, 
which  has  been  returned  with  the  record  filed  in  this  court.  This 
opinion,  in  justice  to  the  court  below,  and  also  as  being  in  some 
measure  necessary  to  a  perfect  understanding  of  the  case  is  here 
inserted. 

"  The  defendant  in  this  case  applies  to  the  court  to  set  aside  the 
sale  of  his  land  by  the  sheriff,  upon  the  defendant's  paying  into 
court  the  amount  of  the  judgments,  the  plaintiffs  in  which  now 
demand  payment.  This  is  objected  to  by  the  purchaser  at  the  sale 
by  the  sheriff.  The  sale  was  made  on  the  18th  day  of  March  last, 
and  the  purchaser  has  paid  the  purchase-money  to  the  sheriff,  who 
offers  to  acknowledge  the  deed.  The  purchaser  undoubtedly  has 
his  rights.  The  sale,  in  this  case,  was  fairly  made ;  but  on  the 
return-day  of  the  venditioni  exponas,  and  before  the  deed  is  acknowl- 
edged, the  debtor  comes  into  court,  offers  to  pay  the  debt,  and  asks 
to  retain  his  lands.  The  creditors  do  not  object ;  the  purchaser 
alone  says  he  has  acquired  a  right  to  the  land.  There  does  not 
appear  to  be  any  peculiar  hardship  in  the  case  of  the  purchaser 
who  pays  his  money  and  is  disappointed  in  getting  his  deed,  by 
reason  of  the  sale  being  set  aside  by  the  court.  The  sale  is  not 
complete  until  the  deed  is  acknowledged  in  court.  Until  the 
acknowledgment  of  the  deed  the  debtor  is  not  divested  of  his  estate, 
and  it  seems  to  me  that  if  the  debtor  pays  the  debt  before  the  pur- 
chaser has  acquired  a  legal  right  to  the  land,  the  equity  of  the  debtor 
to  retain  is  stronger  than  that  of  the  purchaser,  who  insists  upon 
the  forfeiture.  Some  objections  were  made  on  part  of  defendant 
that  the  description  of  the  land  was  not  sufficient  in  the  sheriff's 
advertisement.  The  levy  appears  to  have  been  made  with  the 
knowledge  and  approbation  of  the  defendant.  The  description  in 
the  advertisement  is  copied  from  the  levy,  and  the  land  being  rea- 
sonably well  described,  I  do  not  think  the  defendant  can  with  pro- 
priety make  this  objection.  In  practice,  when  a  higher  price  is 
offered  for  land  sold  by  a  sheriff,  a  new  sale  is  often  ordered,  and 
that  in  favor  of  creditors,  who  might  otherwise  lose  their  claims. 
With  the  same  justice,  may  a  sale  be  set  aside  upon  defendant's 
paying  the  debt  to  enable  him  to  retain  the  land.  From  anvthing 
that  appears  in  this  case,  it  seems  to  me,  that  justice  requires  that 
defendant  should  be  permitted  to  retain  his  land,  and  the  law  does 
not  require  that  it  should  be  taken  from  him.  The  application  to 
permit  the  sheriff  to  acknowledge  the  deed  to  the  purchaser  is  de- 
nied, and  the  sale  set  aside." 

The  opinion  delivered  by  the  court  below  is  predicated  upon  false 
principles  and  arrives  at  erroneous  conclusions.  It  is  not  supported 
by  law,  equity  or  expediency.  The  bona  JiJc  purchaser,  at  a  public 
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sale  of  land,  the  moment  it  is  knocked  off  to  him,  if  he  complies  in 
all  respects  with  the  conditions  of  sale,  instantly  acquires  a  vested 
right  to  the  property  sold.  Such  a  purchaser  would  be  bound  by 
his  bargain  thus  made,  although  his  bid  greatly  exceeded  its  value. 
And  if  lie  purchase  at  a  bona  fide  sale,  greatly  below  the  value,  the 
vendor  would  be  bound  by  the  sale.  Equality  in  this  case  at  least 
is  equity.  The  vendee  certainly  should  have  the  advantage  of  a 
purchase  at  a  price  below  the  value,  when  he  is  bound  by  a  purchase 
at  a  price  greatly  exceeding  the  true  value:  2  Cont.  Rep.  821,  835. 
In  order  to  set  aside  a  sheriff's  sale,  there  must  be  satisfactory  evi- 
dence of  fraud  or  abuse  of  power  in  the  sheriff:  Wood  v.  Monel 
and  others,  1  Johns.  Chan.  Rep.  502.  A  collusion  between  a  pur- 
chaser and  strangers  by  unfair  means  to  procure  the  sale,  and  the 
purchase  to  be  made  below  what  it  would  have  brought,  if  such 
means  had  not  been  resorted  to,  would  also  be  sufficient  to  set  aside 
a  sale.  See  4  Johns.  Ch.  R.  254. 

These  general  observations  are  made  with  a  hope  that  any  prac- 
tice in  opposition  to  these  principles,  which  may  have  arisen  in  some 
of  the  courts,  as  to  sheriffs'  sales,  may  be  corrected.  It  is  not  a 
sound  exercise  of  the  discretionary  power  of  a  court  to  destroy  the 
vested  rights  of  a  fair  purchaser,  either  from  feelings  of  sympathy 
for  the  defendant  in  the  execution,  or  because  the  court  may  not  see 
any  peculiar  hardship  in  the  bona  fide  purchaser  being  arbitrarily 
deprived  of  his  just  and  equitable  right.  The  practice,  if  any  such 
exist,  as  well  as  the  principle  laid  down  in  the  opinion  of  the  court 
below,  are  highly  inexpedient ;  and  if  there  were  no  other  reason, 
this  alone  should  be  sufficient  to  prevent  such  a  practice  being 
recognised  as  law.  It  is  indeed  calculated  to  affect  sheriffs'  sales 
very  injuriously.  Who  would  become  bidders  on  such  terms? 
Who  would  purchase  and  pay  his  money  at  sheriff's  sale,  if  the  de 
fendant  in  the  execution  could  at  any  time  before  the  acknowledg 
ment  of  the  deed  upon  payment  of  the  debt  retain  the  property  and 
rescind  the  sale?  The  purchaser,  under  such  circumstances,  would 
not  only  lose  the  opportunity  of  purchasing  other  property  but  in 
some  cases  would  be  compelled  to  pay  interest  on  money  borrowed, 
for  the  purpose  of  paying  for  the  property  purchased  at  sheriff's 
sale.  The  practice  would  indeed  be  pregnant  witli  ruin  and  injus- 
tice. Is  there  any  cause  either  in  law  or  equity,  in  which  any 
court  has  thought  proper  to  rescind  a  contract,  on  the  application 
of  the  party  in  default?  or,  can  any  case  be  produced  (except  the 
decision  in  question)  where  a  bargain  made  in  good  faith  has  been 
rescinded  against  the  will  and  consent  of  the  party  who  has  per- 
formed everything  required  of  him,  and  who  insists  on  a  specific 
execution  of  the  terms  on  which  he  bought?  Individually  I  do  not 
entertain  a  doubt  that  the  practice  authorized  by  the  opinion  of  the 
court  below,  cannot  be  supported  upon  any  principle,  either  of  law, 
equity  or  expediency.  Although  this  point  has  not  been  argued,  I 
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have  nevertheless  felt  myself  bound  to  express  a  decided  opinion  on 
the  subject,  before  I  proceeded  to  consider  the  motion  to  dismiss 
the  appeal. 

A  motion  has  been  made  to  dismiss  the  appeal  in  this  case  because 
an  appeal  does  not  lie  at  common  law,  and  is  not  given  by  the  Act 
of  the  16th  of  April  1827,  under  which  act  this  appeal  has  been 
entered.  In  the  opinion  of  the  court,  the  act  is  limited  in  its  oper- 
ation to  cases  where  there  may  be  disputes  about  the  distribution 
of  moneys  arising  from  sales  made  by  sheriffs  or  coroners.  This  is 
not  a  dispute  about  the  distribution  of  money,  but  about  the  power 
of  a  court  to  set  aside  a  sheriff's  sale,  for  the  reasons  assigned  in 
the  opinion  of  the  court  below.  It  is  therefore  not  within  the 
provisions  of  the  act,  and  the  appeal  must  be  dismissed.  See  also 
the  case  of  Walters  v.  Pratt,  2  Rawle  265,  on  the  construction  of 
this  act. 

Whether  the  purchaser  is  left  without  a  remedy  is  a  question  not 
at  this  time  regularly  before  the  court.  Whether  a  writ  of  error 
will  lie,  or  whether  the  purchaser  can,  by  refusing  to  take  back  his 
money,  sustain  an  ejectment  for  the  land,  are  questions  which  may 
merit  consideration  when  they  come  regularly  before  this  court. 

GIBSON,  0.  J.,  concurred. 

ROGERS,  J.,  HUSTON,  J.,  and  KENNEDY,  J.,  concurred  in  dismiss- 
ing the  appeal,  but  as  the  other  question  upon  which  Judge  Ross 
delivered  his  opinion,  had  not  been  argued,  they  declined  express- 
ing any  opinion  about  it. 

Appeal  dismissed. 

Referred  to,  6  W.  147. 


384  SUPREME  COURT  [Lancaster 


Star  et  al.  against  Bradford. 


IN    ERROR. 

A  precisely  descriptive  warrant,  or  application,  gives  title  from  its  date;  a 
vague  warrant  from  the  time  of  survey,  provided  it  be  followed  up  with  reason- 
able diligence.  The  mere  taking  out  a  warrant  or  application,  and  procuring 
a  survey  without  more,  gives  no  title.  It  is  necessary  for  the  warrantee  or 
applicant  not  only  to  have  a  survey  made,  but  he  should  have  it  returned ; 
otherwise  he  will  be  postponed  in  favor  of  an  intervening  right.  But  where 
the  omission  to  have  the  survey  returned  arises  from  the  negligence  of 
the  deputy-surveyor,  and  this  appears  by  evidence,  the  rights  of  the  appli- 
cant or  warrantee  will  not  be  postponed.  It  seems,  they  will  not  be  post- 
poned where  he  takes  possession  after  the  survey,  and.  before  any  right  is 
obtained  by  another  continues  that  possession  and  makes  improvements. 

Where  a  descriptive  location  was  obtained  in  1709.  and  a  survey  made, 
and  a  warrant  was  obtained  by  another  in  17X4,  surveyed  and  returned, 
and  no  return  was  made  of  the  survey  on  the  location  until  17X8,  making 
an  allowance  for  the  particular  circumstances  arising  from  shutting  the  land 
office  during  the  war  of  the  revolution,  there  was  still  such  neglect  on  the  part 
of  the  owner  of  the  application  as  to  postpone  it  to  the  title  under  the  war- 
rant. 

Within  what  period  a  party  is  bound  to  return  his  survey,  has  not  been 
precisely  established  ;  circumstances  have  induced  courts  and  juries  to  make 
different  allowances  in  different  cases.  It  seems  it  should  not  exceed  seven 
years,  and  that  that  period  will  be  fixed  in  analogy  to  the  limitation  in  the 
Act  of  the  25th  of  March  17X5. 

As  a  general  rule,  the  question  of  abandonment  is  a  fact  for  the  jury, 
for  it  is  a  question  of  intention,  of  which  the  jury  alone  can  judge,  which 
ordinarily  depends  on  a  great  variety  of  facts.  In  such  case  it  would  be 
error  in  the  court  to  withdraw  from  the  jury  the  decision.  But  where  the 
question  is  one  of  time,  it  is  a  question  of  law. 

On  the  Ifnh  January  1812.  an  action  of  ejectment  was  tried,  and  a  verdict 
and  judgment  rendered  for  the  defendant,  upon  which  a  writ  of  error  was 
issued  to  May  term  1X12;  on  the  29th  May  1X12,  the  Supreme  Court  reversed 
the  judgment :  on  the  2Xth  July  1X2',*,  the  record  which  remained  in  the 
Supreme  Court  was  transmitted:  and  on  the  22d  of  July  1X30.  the  defend- 
ant offered  to  plead  that  the  suit  had  been  abandoned  and  discontinued 
under  the  above  stated  facts,  which  was  overruled :  Held,  That  on  a  reversal 
of  a  judgment,  either  party  might  have  taken  back  the  record,  but  as  long 
a-s  it  remains  in  the  Supreme  Court,  the  action  is  still  pending:  the  defend- 
ant not  having  taken  any  steps  in  the  cause,  he  acquiesced  in  the  delay, 
and  had  no  reason  to  complain. 

An  entry  in  a  book,  called  a  book  of  field  notes,  endorsed  with  the  name 
of  the  per*mi  who  was  the  surveyor  in  17f>9,  found  in  the  deputy-surveyor's 
office,  as  follows;  "  Kronamus  Henning  5/.,"  is  not  evidence  of  the  payment 
of  surveying  fees  by  Henning. 

EKKOK  to  the  Court  of  Common  Pleas  of  SchuylkiU  county,  in 
.in  action  of  ejectment  brought  by  Ebenezer  G.  Bradford,  Esq., 
against  Peter  Star  and  others,  for  a  tract  of  land  in  that  part  of 
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Berks  county,  which  was  divided  from  Berks  county  and  is  now 
the  county  of  Schuylkill.  The  cause  had  been  tried  on  the  15th  of 
January  1812,  and  a  verdict  and  judgment  given  for  the  defend- 
ants, upon  which  a  writ  of  error  was  sued  to  May  term  1812.  On 
the  29th  of  May  1813,  the  Supreme  Court  reversed  the  judgment, 
and  awarded  a  venire  de  novo.  On  the  31st  July  1826,  a  tran- 
script of  the  docket  entry  of  the  suit  in  Berks  county  was  filed  in 
the  prothonotary's  office  of  Schuylkill  county.  On  the  22d  of 
July  1830,  the  defendants  offered  to  put  in  a  plea  to  the  jurisdic- 
tion of  the  Court  of  Common  Pleas  of  Schuylkill  county,  and  that 
the  suit,  by  the  facts  stated,  had  been  abandoned  and  discontinued. 
This  was  overruled  by  the  court,  and  on  the  21st  March  1831,  the 
case  was  tried ;  and  a  verdict  being  given  for  the  plaintiff  the  de- 
fendants brought  this  writ. 

The  plaintiff  made  title  through  Jacob  Miller,  to  whom  a  war- 
rant issued  on  the  1st  of  October  1784,  on  which  a  survey  was 
made  to  Michael  Grunkle  on  the  19th  of  October  1784,  and  on  the 
10th  of  January  1786,  a  patent  issued  thereon  to  Sheaffer,  from 
whom  the  plaintiff  deduced  his  title  by  regular  conveyances. 

The  defendants  claimed,  under  an  application,  No.  3940,  dated 
the  7th  of  April  1769,  to  Eronamus  Henning,  ''for  three  hundred 
acres  of  land  over  the  Blue  Hills,  joining  Robert  Delap,  on  the 
westermost  branch  of  Big  Schuylkill  in  Berks  county." 

He  gave  evidence  to  prove  that  a  survey  was  made  for  him  in 
pursuance  of  his  application  on  or  about  the  year  1769.  That  evi- 
dence consisted  of  a  draft  found  in  the  office  of  the  deputy-sur 
veyor  of  this  county,  without  date  or  name,  a  memorandum  book, 
called  a  book  of  field  notes,  endorsed  Jasper  Scull's  book.  No.  23, 
found  in  the  office  of  the  deputy-surveyor  of  Berks  county,  in 
which  is  a  memorandum  of  an  application  in  the  name  of  Erona- 
mus Henning. 

The  entries  in  Jasper  Scull's  book  were  as  follows :  • 


ERONAMUS  HENXING, 
300  acres  of  land  the  other  side 
of  the  Blue  Hills,  joining  Ro- 
bert Delap,  and  on  the  wester- 
most  branch  of  Schuylkill. 


Eronamus  Henning,  500 

Nicholas  Hollar,      .  4  12     0 

George  Crest,      .     .  1   10     0 

George  Shoemaker,  2     2     0 


13     4     0 

Jacob  Kitchen,    ..200 


lf>     4     0 
Jacob  Kantner,    ..200 


The  defendants  also  gave  in  evidence  an  order  of  survey,  directed 
to  Andrew  Lytle,   without  date,  also  found  in  deputy-surveyor's 
2  P.  &  W.-25 
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office.  And  a  survey  by  William  Wheeler,  dated  the  18th  of 
October  1788,  which  he  called  a  re-survey. 

The  survey  returned  by  Wheeler,  in  1788,  was  wade  according 
to  the  lines  made  on  the  ground  in  1700. 

The  defendants  further  gave  in  evidence  to  show  that  the  appli- 
cation of  Eronamus  Ilenning  accurately  described  the  land  in 
question,  that  it  was  surveyed  on  the  westermost  branch  of  Big 
Schuvlkill,  adjoining  a  tract  of  land  which  had  been  surveyed  be- 

•/  V  v 

fore  1769,  which  was  claimed,  and  went  by  the  name  of  Robert 
Delap's  land,  who  was  then  in  full  life. 

Their  title  to  the  land  in  question,  was  regularly  brought  down 
from  Eronamus  Ilenning,  arid  they  and  those  under  whom  they 
claim,  had  been  in  possession  since  1793. 

Certificates  from  the  land  office,  showing  that  there  was  no  office 
right  in  the  name  of  Robert  Delap,  were  given  in  evidence  by  the 
plaintiff. 

The  court  in  answer  to  points,  put  by  the  defendant's  counsel, 
charged  the  jury,  among  other  things,  as  follows: 

"An  application  is  the  mere  inception  of  a  title;  and  unless  the 
applicant  took  the  other  steps  required  by  rules  in  force  under  the 
proprietaries,  applicable  to  such  inceptions  of  title,  he  acquired  no 
right.  It  was  the  duty  of  the  person  entering  the  application  to 
show  the  land  applied  for  to  the  deputy-surveyor,  and  to  procure 
it  to  be  surveyed.  Whether  Ilenning  procured  the  land  in  ques- 
tion to  be  surveyed  on  his  application,  the  jury  will  decide.  It 
was  also  the  duty  of  the  person  entering  the  application,  to  pay  the 
surveying  fees  to  the  deputy-surveyor,  before  the  payment  of 
which  the  deputy-surveyor  was  not  bound  to  return  the  survey. 
There  is  in  this  case  no  evidence  that  Eronamus  Ilenning,  paid 
the  surveying  fees  to  the  deputy-surveyor,  and  consequently,  the 
deputy-surveyor  was  not  bound  to  return  the  survey,  and  the 
survey  in  fa£t  not  having  been  returned  until  after  the  plaintiff 
obtained  his  warrant  and  patent,  Eronamus  Ilenning,  and  those 
claiming  under  him,  must  be  postponed.  The  delay  in  the  return 
of  the  survey  from  7th  April  1769,  to  1st  October  1784,  is  un- 
reasonable and  is  so  pronounced  as  matter  of  law.  It  was  incumbent 
on  defendant  to  show  that  this  delay  was  not  occasioned  by  his 
negligence  or  default;  he  has  not  shown  that  he  did  what  was 
required  of  him  to  entitle  him  to  a  return  of  the  survey,  and  the 
return  of  survey  having  been  delayed  an  unreasonable  time,  the 
Commonwealth  was  justifiable  on  the  1st  of  October  1784,  in  sell- 
ing the  land  to  the  plaintiff;  and  having  in  fact  sold  it,  the  defend- 
ant must  be  postponed.  The  defendant's  claim  under  the  application 
is  lost  or  abandoned  by  his  neglect  to  pursue  it;  1  say  lost  or  aban- 
doned by  his  neglect  to  pursue  it,  because  there  is  no  proof  that  lie 
took  any  step  in  pursuance  of  it  beyond  getting  a  survey  made. 
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until  the  plaintiff  had  purchased  the  land  in  1784.  The  getting 
the  land  surveyed  was  not  a  sufficient  pursuit  of  his  claim.  Had 
he  paid  the  surveying  fees,  arid  thus  entitled  himself  to  a  return  of 
the  survey,  he  might  have  stood  upon  better  footing ;  but  he  did 
not,  and  therefore  has  not  shown  that  he  pursued  his  application 
with  due  diligence. 

"  If  the  jury  believe  from  the  evidence  that  the  plaintiff  obtained 
his  warrant  and  survey  in  1784,  his  patent  in  January  1780  ;  that 
the  defendant's  order  to  survey  his  application  was  mislaid  with  the 
survey  upon  it  by  the  want  of  order  and  care  in  the  office  for  a  time, 
which  led  him  to  get  another  order  of  survey  on  or  about  the  year 
1784,  on  which  a  re-survey  was  made  in  1788,  and  returned  into 
the  land  office,  and  that  Helming  sold  his  right  to  Jacob  Artz,  who 
sold  to  Wheeler,  and  Wheeler  to  Jacob  Fox,  who  in  March  or  April 
1793  built  a  house  and  stable,  planted  apple,  peach  and  cherry 
trees,  made  meadows,  and  continued  to  live  on  and  improve  it  till 
this  time;  that  plaintiff  brought  this  suit  to  August  term  1800,  in 
Berks  county,  which  was  tried  and  verdict  and  judgment  against 
him  in  1812,  in  Berks  county,  on  which  the  plaintiff  took  a  writ  of 
error  to  the  Supreme  Court,  where  the  judgment  was  reversed  29th 
May  1831 ;  that  he  never  brought  the  records  from  the  Supreme 
Court  to  the  Common  Pleas  of  Berks  county,  nor  to  the  Common 
Pleas  of  this  county,  till  20th  June  1829  ;  then  he  filed,  28th  June 
1826,  a  certificate  of  clerk  of  Common  Pleas  of  Berks  county,  after 
which  he  took  a  rule  to  plead  in  four  weeks  or  judgment,  9th  July 
1829,  continued  in  October,  and  also  in  December,  by  consent; 
31st  March  1830,  continued  by  defendants,  on  payment  of  the  costs 
of  the  term,  and  rule  to  take  depositions  by  defendants.  If  the 
jury  should  believe  the  facts  stated  in  this  proposition,  the  suit  was 
not  thereby  in  law  discontinued  or  retracted,  and  although  the  land 
lias  been  improved  by  clearing  and  building,  the  action  was  not 
given  up,  relinquished  or  abandoned,  and  the  Statute  of  Limitations 
does  not  bar  the  plaintiff's  claim." 

The  following  errors  assigned,  embrace  the  points  made  in  argu- 
ment and  considered  by  the  court : 

1.  The  court  erred  in  charging  the  jury  that  although  they 
found  defendant's  application  accurately  descriptive  of  the  land 
called  for;  that  it  was  duly  filed  with  the  deputy,  to  be  surveyed: 
that  he  made  an  actual  survey  by  regular  corners,  distances  and 
line  trees,  regularly  marked  on  the  ground  in  1769,  and  that  the 
draft  thereof  was  filed  in  the  deputy's  office,  and  thence  brought 
before  them,  and  that  there  was  in  the  deputy's  book,  in  which  de- 
fendant's application  was  entered,  this  entry:  "  Eronamus  Hen- 
ning  5/.,"  along  with  other  entries  :  yet  in  point  of  law  it  must  be 
postponed  and  give  way  to  the  plaintiff's  title,  commencing  on  the 


388  SUPREME  COURT  [Lancaster 

[Star  v.  Bradford.] 

1st  of  October  1784 ;  because  defendant's  survey  was  not  returned 
into  the  land  office  before  that  period. 

2.  The  court  erred  in  charging  the  jury  that  there  was  no  evi- 
dence, nor  any  ground  from  which  they  could  presume  that  the 
surveying  fees  were  paid  by  the  defendant,  or  those   under  whom 
they  claim,  and  therefore  the  deputy  was  in  no  default  in  not  mak- 
ing a  return  into  the  land  office,  and  the  plaintiff  was  in  law  entitled 
to  recover. 

3.  That  the  court  erred  in  charging  the  jury  that  the  matters 
contained  in  the  first  and  second  errors  assigned  above  were  descrip- 
tively matters  of  law  for  the  court  to  decide,  and  that  the  matters 
in  the  said  errors  assigned,  taken  collectively,  were  not  matters  for 
the  consideration  and  determination  of  the  jury,  but  matters  of 
law,  for  the  consideration  and  determination  of  the  court,  and  that 
the  law  arising  upon  them  was  against  the  defendants  and  in  favor 
of  the  plaintiff,  and  that  they  should  find  accordingly. 

Hopkins,  for  the  plaintiff  in  error. 

The  application  under  which  the  defendant  claimed  was  pre- 
cisely descriptive,  and  the  court  leaving  this  point  to  the  jury,  and 
assuming  it  to  be  true,  instructed  the  jury  that  the  delay  in  the 
return  of  the  survey  upon  it,  in  law,  postponed  the  title  of  the  de- 
fendants to  that  of  the  plaintiff.  And  upon  this  point  the  case 
mainly  rests. 

Under  a  precisely  descriptive  warrant  or  location,  the  title  vests 
from  the  date  of  the  warrant  or  application,  if  due  diligence  is 
used  in  obtaining  a  survey ;  and  where  a  survey  is  made  upon 
it  before  the  date  of  a  warrant  under  which  an  opposing  title  is 
claimed,  it  would  prevail,  although  that  survey  had  not  been  re- 
turned :  McKinney  v.  Houser,  2  Smith's  L.  190 ;  Lauman  v. 
Thomas,  4  Binn.  51. 

This  is  also  the  case  where  the  warrant  or  application  is  descrip- 
tive with  such  reasonable  certainty  as  is  sufficient  to  designate  the 
land  intended  to  be  surveyed.  If  the  warrant  give  but  a  loose  de- 
scription, allowing  a  scope  of  several  miles,  the  title  does  not  attach 
until  survey.  And  in  the  case  of  shifted  warrants  or  locations, 
when  the  survey  is  made  on  land  different  from  that  described,  it 
has  no  effect,  except  as  against  those  who  have  notice  of  it,  until 
the  survey  is  returned  into  the  office,  and  the  acceptance  of  it  by 
the  surveyor-general :  4  Binn.  51 ;  Moore  v.  Shaver,  6  S.  &  11. 
130.  A  survey  on  the  ground  is  always  notice,  and  that,  too,  even 
in  the  case  of  a  loose  warrant  or  application. 

In  Maus  v.  Montgomery,  15  S.  &  11.  224,  the  cases  of  Mc- 
Kinney v.  Houser,  and  Lauman  v.  Thomas,  are  declared  to  be 
landmarks ;  and  the  principles  therein  established  and  asserted 
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to  be  the  settled  law  of  the  land,  and  to  permit  them  to  be  dis- 
turbed now  would  be  to  unsettle  titles,  and  introduce  confusion. 

At  the  time  when  the  location  under  which  the  defendants 
claimed  issued,  interest  was  required  to  be  calculated  on  the  pur- 
chase-money from  six  months  after  the  date.  This  is  a  matter 
between  the  government  and  the  applicant.  The  title  is  secure 
in  his  hands,  subject  only  to  the  payment  of  the  purchase-money. 
No  rigid  rule  was  adopted  in  regard  to  the  payment  of  the  prin- 
cipal. 

In  the  same  spirit  of  liberality  the  legislature  have  extended  the 
time  of  payment  from  time  to  time.  The  Commonwealth  alone, 
then,  have  an  interest  in  this  return  of  survey,  and  the  Common- 
wealth has  not  thought  proper  to  require  or  enforce.  The  plaintiff, 
nor  any  stranger  has  anything  to  do  with  it,  and  can  derive  no 
advantage  from  the  omission  to  make  it.  The  survey  on  the 
ground  is  notice  to  all  the  world,  and  gives  to  the  state  the  right 
to  enforce  the  payment  of  the  purchase-money  :  Hubley  v.  Van- 
horne,  7  S.  &  II.  185 ;  Elaine  v.  Crawford,  1  Yeates  289  ;  Biddle 
v.  Dougal,  5  Binn.  148. 

Then  it  appears  most  abundantly  that  the  survey  on  the  ground 
completes  the  title ;  it  must  be  immaterial  of  what  time  the  survey 
is  returned.  And  when  a  warrant  or  location  is  descriptive,  and  a 
survey  is  made  upon  it,  the  land  is  no  longer  subject  to  appropria- 
tion ;  it  is  withdrawn  from  the  general  mass,  and  it  is  the  duty  of 
strangers,  who  wish  to  acquire  title,  to  inquire  in  the  surveyor's 
office  of  the  proper  county,  arid  they  cannot  relieve  themselves  from 
the  effect  of  that  which  has  been  adjudged  to  be  notice  :  2  Smith 
153;  McDowell  v.  Young,  12  S.  &  R.  115,  129.  In  the  case 
of  McDowell  v.  Yroung  the  application  was  precisely  descriptive, 
and  dated  1766 ;  and  the  survey  on  it  was  not  returned  until 
1821. 

The  period  relied  upon  as  creating  the  presumption  of  abandon- 
ment, in  consequence  of  the  survey  of  the  defendants  not  having 
been  returned,  embraced  the  period  of  the  revolutionary  war,  dur- 
ing which  he  contended  all  presumption  arising  from  the  lapse  of 
time  should  be  suspended.  From  1776  to  1781  the  land  office  was 
closed.  During  that  time  no  laches  could  be  imputed  to  any  one. 
Enter  anna  silent  leyes. 

By  the  Act  of  the  27th  of  November  1779,  Purd.  (edition  of 
1830)  762,  sect.  7,  any  location  filed  in  the  land  office  before  the 
4th  day  of  July  1776,  "was  confirmed,  ratified  and  established  for 
ever ;"  and  by  the  10th  section  of  the  same  act,  the  arrears  of  pur- 
chase-money due  on  purchases  from  the  proprietaries,  "  shall  be 
accounted"  due  and  payable  to  the  Commonwealth.  This  he  con 
tended  was  a  legislative  determination  that  titles  should  not  be 
affected  by  the  lapse  of  time  during  the  revolution. 
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In  opening  the  land  office,  by  the  Act  of  the  9th  of  April  1781, 
sects.  5,  0  and  7,  the  legislature  have  declared  that  in  all  cases 
where  surveys  have  not  yet  been  made  or  returned,  on  any  grant, 
warrant  or  location,  issued  before  the  10th  of  December  1770,  on 
paying  one-third  of  the  purchase-money,  within  the  space  of  one 
year  from  passing  the  act,  the  owner  shall  be  entitled  to  an  order 
to  the  surveyor-general  to  have  the  same  surveyed  and  returned  ; 
and  in  case  of  a  failure  to  pay  the  purchase-money,  the  mode  of 
enforcing  it  is  pointed  out  by  the  act,  and  solves  all  difficulty  as  to 
the  mode  of  getting  the  purchase-money  where  the  survey  of  land 
has  not  been  returned.  By  the  Act  of  the  5th  April  1782,  the 
time  of  returning  surveys  faithfully  and  regularly  made,  is  ex- 
tended for  such  farther  period  as  to  the  surveyor-general  shall  seem 
just  and  reasonable,  and  the  owners  of  office  rights  are  expressly 
protected  by  that  act  from  loss  or  damage  by  reason  of  neglect  in 
not  having  the  returns,  &c.,  of  surveys  made.  It  was  not  in  the 
character  of  a  fostering  government  to  destroy  the  rights  of  indi- 
viduals bv  the  imputation  of  laches  during  that  portentous  period: 
Purd.  51o,  516. 

In  the  same  spirit  the  legislature  suspended  the  Statute  of  Limi- 
tations as  to  all  debts  or  contracts  not  barred  on  the  1st  of  Janu- 
ary 1770,  between  that  date  and  the  21st  of  June  1784  :  Act  of 
the  21st  June  1781,  Laws  of  Pennsylvania  (McKean's  edition) 
493;  2  Laws  of  Pennsylvania  (Dallas'  edition)  91. 

If  personal  estate  and  contracts  were  thus  protected  during  this 
period,  a  fortiori,  should  the  same  protection  be  extended  to  titles 
to  real  estate  ?  In  analogy  to  these  acts  of  the  legislature,  it  was 
decided  that  the  presumption  of  payment  of  a  bond,  arising  from 
length  of  time,  should  be  suspended  between  the  1st  of  January 
1770  and  the  21st  of  June  1784:  Fleeson's  Exr's  v.  King,  1 
Yeates  344. 

But  this  delay  in  making  the  return  of  survey,  if  it  operated  at 
all  upon  the  title  of  the  defendants,  was  not  a  question  of  law  for 
the  court,  but  should  have  been  submitted,  with  all  the  attending 
circumstances,  as  a  question  of  fact  for  the  decision  of  the  jury  : 
Simon's  Ex'r  v.  Shatter,  5  S.  &  11.  215.  The  case  of  Chambers 
v.  Mifflin,  1  P.  &  W.  74,  refers,  he  contended,  to  surveys  made 
since  1790. 

The  court  erred  in  charging  the  jury  that  there  was  no  evidence 
of  the  payment  of  the  surveying  fees  ;  the  lapse  of  time,  connected 
with  the  entry  in  Scull's  book,  was  evidence  to  prove  payment,  and 
should  have  been  submitted  to  the  jury  as  such. 

lie  contended  that  the  omission  and  neglect  of  the  plaintiff,  after 
the  reversal  of  the  judgment  in  this  case  in  1813,  to  prosecute  his 
suit,  until  1829,  amounted  to  a  retraction  of  that  suit,  and  con- 
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riected  with  the  possession  of  the  defendants  conferred  upon  them 
the  protection  of  tho  Statute  of  Limitations. 

When  a  person,  having  recovered  in  ejectment,  neglects  to  en- 
force it  within  the  period  laid  in  his  demise,  his  right  of  entry 
under  that  judgment,  is  altogether  gone;  and  if  there  have  been 
an  adverse  possession  for  twenty  years,  during  winch  such  judg- 
ment was  recovered,  it  will  not  avail  him  to  take  the  case  out  of 
the  Statute  of  Limitations:  Beekman  v.  Ha vy land,  15  Johns.  K. 
229.  The  remitter  of  the  record,  which  is  part  of  the  judgment 
of  reversal,  where  that  judgment  is  regularly 'entered,  is  only  on 
payment  of  costs;  the  defendants  were  not  bound  to  pay  these 
costs;  the  default  is  therefore  in  the  plaintiff',  and  he  must  be 
affected  by  it.  lie  referred  also  to  Kuggles  v.  Keeler,  3  Johns.  R. 
2ti7  ;  Fraley  v.  Nelson,  5  S.  &  II.  23. 

Buchanan,  for  the  defendant  in  error,  denied  that  the  location 
was  descriptive,  or  that  there  was  evidence  of  any  survey  having 
been  made  upon  it ;  but  as  this  is  assumed  by  the  court,  they  must 
be  taken  as  established,  and  the  case  then  presents  the  question, 
whether  a  neglect  to  pay  the  surveying  fees,  and  procure  a  return 
of  the  survey  within  a  reasonable  period,  creates  an  abandonment 
of  the  title,  in  favor  of  an  intervening  claim.  It  is  admitted  that 
when  the  location  or  warrant  is  descriptive,  and  a  survey  is  made 
upon  it,  in  a  reasonable  time,  the  title  vests  from  the  date  of  the 
warrant  or  location  ;  but  this  does  not  decide  the  point  presented ; 
for  it  is  "added  or  understood,  provided  it  is  otherwise  followed  up 
with  reasonable  attention  :"  Chambers  v.  Mifllin,  1  P.  &  W.  78. 

1.  The  location  in  this  case  was  not  followed  up  with  reasonable 
attention. 

2.  The  court  under  the  circumstances  had  a  right  to  decide  the 
question  as  a  matter  of  law. 

A  location  is  an  application  made  by  any  person  or  persons  for 
land  in  the  office  of  the  secretary  of  the  late  land  office  of 
Pennsylvania,  entered  in  the  books  of  the  said  office,  numbered, 
and  sent  to  the  surveyor-general's  office  :  2  Smith  L.  7.  This  is  the 
definition  given  by  the  Act  of  the  25th  of  June  1781.  At  the 
time  of  filing  such  application  seven  shillings  only  were  paid,  and 
surveys  were  required  to  be  made  and  returned  within  six  months, 
and  the  whole  purchase-money  paid  at  one  payment,  and  a  patent 
taken  within  twelve  months,  with  interest  from  six  months  after 
the  date  of  the  application.  And  in  case  of  failure  on  the  part  of 
the  applicant,  the  application  was  declared  to  be  void,  and  the 
proprietaries  at  liberty  to  dispo?e  of  the  land  to  any  other  poison 
whatever:  2  Smith  L.  108.  It  is  not  pretended  that  the  pro- 
prietaries enforced  this  system  as  here  laid  down,  or  that  they 


392  SUPREME  COURT  [Lancaster 

[Star  v.  Bradford.] 

ought;  but  it  shows  how  they  regarded  this  shadow  of  a  title.  It 
is  much  less  substantial  than  a  warrant ;  for  on  that  purchase- 
money  is  paid.  The  case  of  Mifflin  v.  Chambers  was  the  case  of  a 
warrant,  and  that  case  decides  the  point.  It  is  good  law,  and 
good  common  sense. 

Here  the  location  was  obtained  in  1769,  and  no  act  of  owner- 
ship exercised  under  it  until  1793,  a  period  of  twenty-four  years. 
The  order  of  survey  was  obtained  in  1788,  a  period  of  near 
twenty  years  from  the  date  of  the  application.  During  this  period 
no  taxes  are  paid,  and  but  seven  shillings  of  the  purchase-money, 
and  no  surety  is  returned  for  twenty  years.  It  cannot  be  endured, 
that  a  person  who  has  obtained  a  location  shall  be  permitted  to 
hold  it  if  he  pleases,  without  the  payment  of  the  purchase-money, 
and  abandon  it  by  never  having  the  survey  returned,  or  not  as 
circumstances  may  make  it  expedient  or  inexpedient.  This  would 
be  doing  great  injustice  to  the  Commonwealth. 

He  denied  that  the  case  was  to  be  considered  as  if  the  defend- 
ant's laches  ceased  in  1784 ;  until  1788  or  1793  that  laches  was 
continued. 

In  the  case  of  Addleman  v.  Masterson,  1  P.  &  W.  454,  which 
is  a  mere  corollary  from  Chambers  v.  Mifflin,  it  was  decided  that 
where  an  application  was  obtained  in  1786,  and  a  survey  made  on 
the  ground,  but  the  owner  of  the  survey  neglected  to  have  it 
returned,  and  refused  to  pay  the  surveying  fees  until  1785,  when  a 
warrant  issued  to  another,  that  the  title  of  the  warrantee  should  be 
preferred.  That  case  was  not  so  strong  as  the  case  before  the 
court.  It  also  covered  the  period  of  the  revolutionary  war. 

The  court  were  not  only  right  in  declaring  that  the  facts  in  evi- 
dence warranted  the  presumption  of  abandonment,  but  they  were 
right  in  deciding  it  as  a  matter  of  law,  not  open  for  the  considera- 
tion of  the  jury.  The  titles  to  real  estate  should  be  governed  by 
uniform  rules  not  subject  to  caprice,  or  to  be  varied  by  prejudice. 

There  was  no  question  of  fact  upon  which  the  jury  could  pass. 
There  was  unquestionably  the  efllux  of  near  twenty  years,  during 
which  no  return  of  survey  had  been  made,  and  the  title  of  the 
plaintiff  had  intervened.  There  are  cases  which  show  it  to  be  a 
matter  of  law  to  he  decided  by  the  court,  or  a  question  which  they 
may  or  may  not  submit  as  a  matter  of  fact  to  the  jury,  according 
to  circumstances. 

In  the  case  of  Duncan  v.  Curry,  3  Binn.  14,  the  question  was 
submitted  to  the  jury  as  a  matter  of  law,  which  concluded  the 
party. 

Iji  Cluggage  r.  Duncan,  1  S.  &  R.  Ill,  it  is  decided  that 
abandonment  of  a  claim  is  not  in  all  cases  a  matter  of  fact;  it 
may  be  a  conclusion  of  law  from  the  facts.  Where  the  question 
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arises  on  the  effect  of  mere  lapse  of  time,  it  is  the  right  of  the 
judge  to  declare  the  conclusion  of  law.  So  in  Watson  v.  Gilday, 
11  S.  &  11.  340,  the  court  say  that  when  a  location  is  not  followed 
up  by  a  survey  in  a  reasonable  time,  this  is  constructive  abandon- 
ment, and  may  be  decided  as  matter  of  law  by  the  court.  In 
Barton  v.  Glasgo,  12  S.  &  II.  14(J,  the  court  declares,  as  a  matter 
of  law,  what  is  not  an  abandonment. 

When  the  facts  are  strong  the  court  are  justified  rn  deciding 
laches  as  a  matter  of  law  ;  but  sometimes  it  is  left  to  the  jury  un- 
der the  circumstances ;  Mickel  v.  Lucas,  10  S.  &  It.  293,  and  in  the 
case  of  Vickroy  v.  Skelley,  14  S.  &  11.  372,  this  question  is  not 
only  decided  as  a  matter  of  law,  but  it  is  adjudged  that  ten  years  is 
too  long  to  delay  the  return  of  survey,  as  against  an  intervening 
right.  And  in  this  case,  too,  the  intervening  right  commenced 
three  years  after  the  commencement  of  the  opposing  title. 

Eight  years  would  be  too  long  a  term  to  keep  back  a  return  of 
survey  :  Bonnet  v.  Devebauch,  3  Binn.  175. 

A  man  cannot  fall  asleep,  have  a  half  title,  and  let  it  lay  in  a 
rude  and  imperfect  condition.  The  law  favors  the  vigilant. 

It  is  said  in  Marius  v.  Montgomery,  15  S.  &  11.  224,  that  mere 
lapse  of  time,  unaccompanied  by  other  circumstances,  has  not  been 
held  to  divest  the  right  under  an  application  in  less  than  three 
years. 

The  court,  too,  was  right,  as  a  matter  of  fact,  in  saying  that 
there  was  no  evidence  of  the  payment  of  the  surveying  fees ;  but 
if  wrong  it  is  not  an  error  in  law,  but  an  error  in  fact  of  which  the 
plaintiff  in  error  cannot  take  advantage  here :  Biddle  v.  Murphy, 
7  S.  &  11.  230  ;  Varnum  v.  Kennedy.  6  Id.  159 ;  Vickroy  v.  Skel- 
ley, 14  Id.  372. 

It  cannot  be  believed  that  the  surveyor  should  keep  the  receipt 
of  the  individual  for  whom  he  made  the  survey.  If  the  entry  im- 
ports any  thing  it  imports  a  charge. 

The  land  office  was  only  closed  from  177G  to  1781.  The  return 
might  have  been  made  from  1709  to  1770,  and  from  1781  to  1788. 
The  office  was  open  for  fourteen  years,  during  which  the  return 
might  have  been  made,  a)id  no  steps  were  taken  to  have  the  return 
made. 

It  has  not  yet  been  decided  what  is  the  proper  time  within  which 
the  return  must  be  made,  but  a  rule  may  be  established  by  analogy 
to  the  limination  in  the  Act  of  the  20th  of  March  1785,  which  pro- 
vides that  no  person  who  claims  possession  of  land,  upon  any  prior 
warrant,  whereon  no  survey  has  been  made,  shall  enter  or  bring  an 
action  to  recover  the  same,  unless  he,  or  those  under  whom  he 
claims,  has  had  the  quiet  and  peaceable  possession  of  the  same  within 
seven  years  before  such  entry,  or  bringing  such  action  :  Purd. 
(edition  of  1830)  584. 
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The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  plaintiff  below  has  shown  a  title  to  the  pro- 
perty, regularly  deduced  from  the  Commonwealth,  and  unless  the 
defendant  has  exhibited  an  earlier  and  better  title,  he  is  entitled  to 
recover.  The  defendant  gave  in  evidence  an  application,  dated  the 
9th  April  1769,  on  which  a  survey  was  made,  but  at  what  pre- 
cise time  does  not  appear,  and  which  was  returned  into  the  surveyor- 
general  s  office,  sometime  in  the  year  1788,  after  which,  in  1793, 
he  took  possession  of  the  premises. 

The  plaintiff's  title  commenced  on  a  warrant  dated  the  1st  Octo- 
ber 1784,  on  which  a  survey  was  made,  and  returned  the  10th 
October  1784;  the  court  charged  the  jury,  that  the  delay  in  the 
return  of  survey,  from  the  7th  April  1709,  to  the  15th  October 
1784,  was  unreasonable,  and  so  pronounced  it  as  a  matter  of  law. 
Thev  ruled  that  it  was  incumbent  on  the  defendants  to  show  that 

•/ 

this  delay  was  not  occasioned  by  his  negligence  or  default.  They 
were  also  of  opinion,  that  he  had  not  shown  that  he  did  what  was 
required  of  him,  to  entitle  him  to  a  return  of  the  survey.  If  I 
understand  the  plaintiff  in  error,  he  controverts  the  direction  of  the 
court  on  two  grounds  : 

1.  He  contends  that  the  title  of  the  plaintiff  was  complete  by 
the  survey  on  the  ground,  although  not  returned. 

2.  He  denies  that  the  defendant  abandoned  his  inceptive  right  to 
the  land,  and  also  says,  that  whether  he  did  abandon  it  or  not,  is  a 
fact  for  the  jury,  and  not  a  question  of  law  for  the  court. 

On  the  first  point  the  plaintiff  in  error  says,  the  application  of 
the  9th  April  1769,  is  descriptive ;  and  it  must  for  the  purposes  of 
this  argument,  be  conceded  that  it  is  ;  for  the  court  in  effect  say, 
that  a  descriptive  application  is  a  mere  inception  of  title,  and  un- 
less the  applicant  took  the  other  steps  required  by  the  rules  in 
force,  under  the  proprietaries,  applicable  to  such  inceptions  of  title, 
he  acquired  no  right.  They  farther  instruct  the  jury,  that  it  was 
the  duty  of  the  person  entering  the  application,  to  show  the  land 
applied  for  to  the  deputy-surveyor,  to  pay  the  surveying  fees,  and 
that  before  payment,  the  deputy-surveyor  was  not  bound  to  return 
the  survey,  that  there  was  no  evidence  that  Eronamus  Ilenning 
paid  the  surveying  fees,  and  consequently,  the  deputy  surveyor  was 
not  bound  to  return  the  survey,  and  the  survey  in  fact  not  having 
been  returned  until  after  the  plaintiff  obtained  his  warrant  and 
patent,  Eronamus  Ilenning  and  those  claiming  under  him  must  be 
postponed. 

For  these  principles,  the  authority  of  the  Supreme  Court  in  the 
case  of  Chambers  v.  Mifilin,  1  P.  &  W.  64,  and  Addleman  v.  Mas- 
terson,  1  Id.  454,  are  cited. 
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A  precisely  descriptive  warrant  or  application,  gives  title  from 
its  date,  a  vague  warrant  from  the  time  of  survey,  provided  it  be 
followed  up  with  reasonable  diligence.  The  mere  taking  out  a  war- 
rant or  application,  and  procuring  a  survey  without  more  gives  no 
title,  as  is  distinctly  ruled  in  the  two  cases  to  which  I  have  referred. 
It  is  necessary  for  the  warrantee  or  applicant,  not  only  to  have  a 
survey  made,  but  he  should  have  it  returned,  otherwise  he  will  be 
postponed  in  favor  of  an  intervening  right.  It  would  be  unreason- 
able that  the  Commonwealth  in  such  cases  should  be  prevented  from 
disposing  of  their  lands,  particularly  in  the  case  of  an  application, 
where  no  money  has  been  paid. 

When  one  party  shows  an  indisposition  to  comply  with  engage- 
ments, the  other  is  at  liberty  to  consider  the  contract  as  at  an  end, 
and  as  this  is  the  law  as  regards  the  contracts  of  individuals,  it  is 
equally  the  rule  in  the  construction  of  the  contracts  of  the  Common- 
wealth with  its  citizens.  The  application  was  made  the  7th  of  April 
170'i),  and  the  survey  was  not  returned  until  after  the  10th  October 
1784,  at  which  time  the  title  of  the  plaintiff  commenced.  This  is 
the  case  of  a  title  intervening  between  the  survey  and  the  return  of 
the  survey.  Until  the  return  of  the  survey,  I  cannot  perceive  how 
the  Commonwealth  can  proceed  to  collect  the  arrears  of  purchase- 
money  ;  and  this  was  the  opinion  of  Mr.  Justice  Huston,  as  ex- 
pressed in  the  case  of  Chambers  v.  Mifflin.  How  can  the  officers  of 
government  ascertain  whether  the  owner  of  the  application,  although 
precisely  descriptive,  has  not  changed  his  lines  or  location,  or  laid 
his  warrant  on  some  land  in  the  immediate  neighborhood,  or  aban- 
doned it  altogether  ?  Could  they  compel  the  deputy-surveyor  to 
return  the  survey  ?  lie  might  allege  that  it  was  not  returned  be- 
cause the  surveying  fees  were  not  paid,  and  under  such  circum- 
stances that  he  is  not  compellable  to  return  his  survey,  either  at  the 
instance  of  the  owner  of  the  application  or  warrant,  or  at  the  in- 
stance of  the  Commonwealth.  Until  the  return  of  survey,  the  title 
has  not  been  thought  so  complete  us  to  be  incapable  of  abandonment 
by  gross  neglect  or  laches,  nor  has  it  ever  been  doubted,  that  as  to 
that  time,  the  applicant  has  a  right,  with  which  the  Commonwealth 
has  never  attempted  to  interfere,  to  change  its  location,  although  a 
survey  has  been  made  on  the  ground.  If  this  be  the  rule  adjudged 
in  the  two  cases  referred  to,  and  in  others  cited  at  the  bar,  it  fol- 
lows as  a  consequence,  that  where  the  applicant  has  been  guilty  of 
gross  negligence,  the  Commonwealth  may  act  on  the  presumption 
of  abandonment,  and  re-grant  the  land.  This  would  appear  to  be  the 
only  remedy,  for  I  Recollect  no  instance  where  the  Commonwealth 
has  ever  attempted  to  collect  the  arrears  of  purchase-money,  until 
the  survey  has  been  returned.  That  there  may  be  cases  where  this 
might  be  done,  1  will  not  pretend  to  deny.  The  practice  has  always 
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been  to  consider  the  land  as  derelict,  and  the  subject  of  a  re-sale, 
and  this  is  a  practice  which  the  court  should  by  no  means-  discour- 
age, as  it  tends  to  the  settlement  and  improvement  of  the  country. 
The  counsel  of  the  plaintiff  in  error  founds  his  argument  on  this 
part  of  the  case,  on  the  principle  that  by  the  survey  on  the  ground, 
the  title  of  the  defendant  was  complete.  But  this  is  an  assumption 
without  any  authority  to  support  it,  for,  in  addition  to  a  survey, 
some  other  step  must  be  taken,  indicating  an  intention  to  perfect  tho 
title.  Nor  has  a  single  case  been  cited,  determined  on  a  different 
principle.  In  Moore  r.  Shaver,  G  S.  &  R.  180,  it  was  ruled,  that 
on  a  loose  warrant  or  application,  even  when  so  vague  as  that  it 
cannot  be  referred  to  any  particular  part  of  the  state,  the  title  vests 
at  the  time,  a  survey  is  made  on  the  ground.  But  that  in  case  of  a 
shifted  location,  the  commencement  of  the  title  is  postponed  until 
the  acceptance  of  the  survey. 

From  this  case  and  others  which  have  been  cited,  similar  in  prin- 
ciple, the  counsel  has  inferred,  that  a  survey  on  the  ground,  was  all 
that  was  necessary  to  perfect  the  title.  In  all  the  cases  it  will  be 
found  that  the  survey  was  actually  returned,  so  that  the  question  of 
abandonment  from  negligence  did  not  arise.  The  great  object  of 
the  court  was  to  ascertain  when  the  survey  was  made  and  if  returned 
in  due  time ;  from  what  period  the  title  commenced,  and  in  those 
cases,  the  court  took  the  distinction  between  a  shifted  location,  and 
a  warrant  or  application  which  was  loose  as  contra-distinguished 
from  a  descriptive  warrant  or  location. 

A  descriptive  warrant  commences  from  its  date,  a  loose  warrant 
from  the  survey,  and  a  shifted  warrant  from  the  acceptance  of  the 
survey  ;  but  in  each  it  is  indispensable  not  only  that  there  should 
be  a  survey,  but  that  the  survey  should  be  returned  within  a  reason- 
able time. 

I  wish  now  to  be  understood  as  speaking  of  a  case  where  no  steps 
have  been  taken  except  making  the  survey ;  for  if  the  owner  of 
the  application  had,  in  addition,  taken  possession  of  the  land,  and 
made  improvements  upon  it,  that  would  present  a  different  ques- 
tion. As  a  general  rule,  then,  it  is  necessary  that  the  survey  should 
be  returned ;  but  sometimes  the  omission  may  arise  from  the  negl.- 
gerice  of  the  deputy-surveyor.  Where  this  appears,  the  rights  of 
the  applicant  shall  riot  be  postponed,  even  in  favor  of  an  intervening 
right ;  and  this  is  placing  the  owner  of  the  application  on  as  favor- 
able ground  as  he  has  any  right  to  require.  But  a.«  the  law  enables 
him  to  excuse  the  omission  to  return  the  survey,  it  at  the  same  time 
throws  the  proof  on  him,  and  makes  it  his  duty  to  show  that  the 
default  was  riot  occasioned  by  any  negligence  or  default  of  his  own. 
Here  it  is  apparent  that  no  return  was  made  until  after  the  plain- 
tiff's title  commenced;  nor  was  there  any  fact  given  in  evidence 
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from  which  the  jury  would  have  been  justified  in  drawing  any 
other  inference  than  that  the  omission  to  return  the  survey  arose 
from  the  negligence  and  default  of  the  defendant.  It  does  not  ap- 
pear that  the  surveying  fees  were  paid,  nor  is  there  any  evidence 
whatever  of  that  fact,  for  the  entry  in  the  book  of  Jasper  Scull  pur- 
ports to  be  a  charge,  rather  than  a  receipt. 

It  remains  now  to  inquire,  what  is  a  reasonable  time  within 
which  a  party  may  return  his  survey? 

In  Bonnet  v.  Dearbaugh,  3  Binn.  183,  Mr.  Justice  Yeates  says, 
that  he  would  have  no  hesitation  in  saying  that  a  period  of  eight 
years  would  be  too  long  a  time  to  keep  back  a  return  of  survey, 
under  the  peculiar  circumstances  of  that  case,  so  as  to  postpone  an 
adverse  title,  fairly  intervening  between  the  survey  and  return.  In 
Maus  v.  Montgomery,  15  S.  &  K.  224,  Mr.  Justice  Huston  .says, 
that  there  is  no  case  where  mere  lapse  of  time  has  been  held  to 
divest  the  right  in  less  than  three  years.  He  thinks  a  longer  period 
has  been  allowed.  Within  what  period  a  party  is  bound  to  return 
his  survey,  has  not  been  precisely  established.  Circumstances  have 
induced  courts  and  juries  to  make  different  allowances  in  different 
cases.  Here  a  period  had  elapsed  of  fifteen  years,  when  the  plain- 
tiff's title  intervened,  and  of  twenty-four  years,  until  the  return  of 
survey. 

Making  every  allowance  for  the  peculiar  circumstances  arising 
from  the  shutting  the  land  office  during  the  war  of  the  revolution, 
we  are  of  the  opinion  that  there  was  still  such  neglect  as  to  post- 
pone the  defendant's  title  in  favor  of  the  plaintiff.  For  my  own 
part,  I  should  be  unwilling  to  extend  the  term  beyond  the  period 
of  seven  years;  and  eventually,  perhaps,  that  will  be  the  limitation 
on  which  the  court  will  settle  down,  and  that  in  analogy  to  the  5th 
section  of  the  Act  of  the  26th  of  March  1785. 

The  court  gave  it  in  charge  to  the  jury,  that  the  delay  in  the 
return  of  survey,  from  the  7th  of  April  1709  till  the  1st  of  Octo- 
ber 1784,  was  unreasonable,  and  they  so  pronounced  it,  as  matter 
of  law.  As  a  general  rule,  the  question  of  abandonment  is  a  fact 
for  the  jury,  for  it  is  a  question  of  intention,  of  which  the  jury 
alone  can  judge,  which  ordinarily  depends  on  a  great  variety  of 
facts.  In  such  a  case  it  would  be  error  in  the  court  to  withdraw 
from  the  jury  the  decision.  But  when  the  question  is  one  of  time, 
it  is  a  question  of  law,  and  it  would  seem  to  me  that  this  is  a  ease 
of  the  latter  description.  There  was  no  fact  given  in  evidence 
which  in  the  slightest  degree  tended  to  rebut  the  legal  presumption 
of  abandonment,  arising  from  lapse  of  time.  When  there  are  no 
disputed  facts,  it  is  the  duty  of  the  court  to  instruct  the  jury  in 
what  manner  to  find  their  verdict,  as  otherwise  uncertainty  in  titles 
would  be  the  consequence.  A  state  of  facts  which,  in  the  opinion 


398  SUPREME  COURT  [Lancaster 

[Star  r.  Bradford.] 

of  one  jury,  would  give  title,  in  the  opinion  of  another  would 
produce  a  different  result.  In  the  Lessee  of  Duncan  v.  Curry, 
3  Binn.  21,  Mr.  Justice  Yeates,  in  the  course  of  his  opinion, 
makes  use  of  this  language.  Evidence  of  abandonment  is  gen- 
erally submitted  to  the  decision  of  a  jury,  but  it  may  often 
happen  that  instances  may  occur  of  such  abandonment,  wherein 
the  court  may  feel  no  difficulty  in  giving  their  sentiments  to  the 
jury,  that  the  gross  delay  and  laches  of  the  party  were  con- 
clusive on  him.  This  happened  in  Penn's  Lessee  v.  Hepburn, 
and  in  Duncan's  Lessee  v.  Willis,  which  were  cited  on  the  argu- 
ment. 

The  law  is  an  inference  from  facts,  and  when  these  are  con- 
ceded, no  dispute  can  arise  which  calls  for  the  decision  of  a  jury. 
When  the  question  of  abandonment  arise  from  gross  delay  in  not 
returning  a  survey,  and  there  are  no  facts  which  tend  to  rebut  the 
legal  presumption,  then  it  is  not  only  not  error  to  instruct  the  jury 
that  the  law  will  presume  an  abandonment,  but  it  is  the  duty  of 
the  court  so  to  direct  them,  as  a  conclusion  of  law.  And  this,  I 
apprehend,  is  not  only  the  common  practice,  but  is  absolutely  ne- 
cessary to  ensure  a  uniformity  of  decision,  which  is  essential  to  the 
due  administration  of  justice. 

On  the  15th  January  1812,  this  action  having  been  tried  in 
Berks  county,  a  verdict  and  judgment  was  rendered  for  the  defend- 
ant, upon  which  a  writ  of  error  was  issued  to  May  term  1812. 
The  29th  May  1813,  the  Supreme  Court  reversed  the  judgment 
of  the  Common  Pleas.  The  81st  July  1820,  the  transcript  of  the 
docket  entry  of  the  suit  in  Berks  was  filed  in  the  prothonotarv's 
oflice  of  Schuylkill  county.  The  28th  of  July  1829,  the  record 
of  the  suit,  which  remained  in  the  Supreme  Court  at  Lancaster, 
was  transmitted  to  Schuylkill  county.  The  23d  of  July  1830,  the 
defendants  offered  to  put  in  a  plea  to  the  jurisdiction  of  the  Court 
of  Common  Pleas  of  Schuylkill  county,  and  also  to  plead  that  the 
suit  had  been  abandoned  and  discontinued  under  the  above-stated 
facts.  This  plea  the  court  overruled,  of  which  the  plaintiff  in 
error  complains. 

On  the  reversal  of  the  judgment,  either  party  might-have  taken 
back  the  record ;  but  as  long  as  it  remains  in  the  Supreme  Court, 
the  action  is  still  pending.  I  know  of  no  rule  or  practice  which 
gives  the  effect  of  a  discontinuance  to  a  suit,  under  such  circum- 
stances, and  no  decision  has  been  cited  to  this  effect.  If  the  de- 
fendant had  wished  the  cause  disposed  of,  he  might  have  taken  the 
record  down  and  had  the  cause  ordered  for  trial.  Not  having  taken 
any  steps  in  the  cause,  he  acquiesced  in  the  delay,  and  has  no  rea- 
son to  complain. 
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We  are  of  opinion  on  the  whole  case,  that  the  judgment  should 
be  affirmed.1  Judgment  affirmed. 

Referred  to,  1  Wh.  408, 427  ;  4  W.  140  ;  5  Id.  222 ;  5  W.  &  S.  300 ;  1  Jones 
113  ;  6  II.  299  ;  3  Smith  434  ;  1 1  Id.  454. 

Commented  on,  3  P.  &  W.  311 ;  1  W.  &  S.  174 ;  4  Id.  77. 

Distinguished,  S  W.  98,  99. 

Followed,  1  W.  51;  5  Id.  525;  1  W.  &  S.  173;  11  II.  275;  12  Id.  280; 
3  Smith  89. 


Morris  et  al.,  Adm'rs    against  Jameson. 

IN    ERROR. 

By  an  agreement  under  seal,  two  brothers,  T.  and  W.,  exchange  posses- 
sion of  farms  whidi  it  is  supposed  their  father  intends  to  give  them  respect- 
ively by  his  will,  T.  throwing  in  a  part  of  his  own  land  (fifty  acres).  The 
father  made  his  will,  leaving  to  each  immediately,  or  through  the  intervention 
of  trustees,  the  farm  he  had  intended  for  the  other,  and  desired  T.  to  make 
assurance  of  the  fifty  acres  pursuant  to  the  agreement.  W.  died,  living  the 
father,  who  by  codicil,  directs  his  executors  to  sell  the  fifty  acres,  and  with 
the  proceeds  pay  certain  notes  of  W.,  on  which  he  was  endorser,  as  also  a 
debt  due  from  W.  to  T..  and  apply  the  residue  to  trusts  in  favor  of  W.'s 
children.  T.,  after  the  death  of  the  father,  conveys  the  fifty  acres  to  the 
trustees  of  W.'s  children.  The  administrators  of  W.,  under  an  order  of  the 
Orphans'  Court,  sold  the  fifty  acres  ;  in  a  suit  brought  by  one  of  the  creditors 
of  W.  against  his  administrators,  it  was  held  that  W.  had  no  estate  in  the 
fifty  acres  which  could  be  subjected  to  the  satisfaction  of  his  debts. 

ERROR  to  the  District  Court  of  York,  in  which  judgment  had 
been  rendered  in  favor  of  the  plaintiff,  the  defendant  in  error,  on 
the  following  case  stated,  in  the  nature  of  a  special  verdict. 

1  The  following  opinions  of  the  court  in  the  above  case,  delivered  in  1813, 
when  the  Supreme  Court  reversed  the  judgment  of  the  Court  of  Common 
Picas  of  Berks  county,  upon  a  verdict  in  favor  of  the  defendants,  have  been 
obtained  by  the  reporters,  and  as  they  have  never  been  published,  and  the 
points  involved  are  of  much  interest,  they  are  inserted  here: 

TII.GHMAN,  C.  J. — The  plaintiff  claimed  under  a  warrant  to  Jacob  Miller, 
dated  the  1-st  of  October  1784,  for  400  acres  of  land,  a  survey  for  Michael 
(iiuikle,  of  421  acres  and  110  perches.  October  19th  1784,  and  a  patent  to 
John  Shaeffer,  dated  the  10th  of  January  178(>,  on  which  there  is  a  recital 
of  the  conveyance,  transferring  the  title  from  the  warrantee  down  to  the  said 
Shai'ffer.  But  those  conveyances  were  not  produced. 

The  defendant  made  title  under  an  application,  in  the  nnme  of  Eronamus 
Ilenning,  dated  the  7th  of  April  17f'>9,  for  300  acres  of  land  "over  the  Blue 
Hills,  joining  Robert  Polap,  on  the  westernmost  branch  of  Big  Schuvlkill. 
Berks  county."  There  was  no  evidence  of  anv  order  of  survey  on  this 
application,  until  after  the  year  1783.  the  precise  time  of  issuing  this  order 
was  not  ascertained;  but  a  survey  was  made  by  William  Wheelor.  deputy- 
surveyor,  on  the  13th  of  October  1788.  It  was  returned  by  Wheeler  as  a 
ri'-xnrrei/  and  contains  374  acres  31  perches.  Parol  evidence  was  uiven  of 
the  linos  of  an  ancient  survey,  which  must  have  been  made  at  a  time-  not  far 
distant  from  the  date  of  the  application.  No  application,  warrant  or  survey. 
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On  the  24th  of  March  1821,  Frederick  Eichelberger  was  seised 
in  fee  of  two  farms  in  York  county,  one  in  the  possession  of  his 
son  Thomas  Eichelberger,  the  other  in  possession  of  his  son 

in  the  name  of  Robert  Delap,  was  to  be  found  in  the  office  of  the  secretary, 
or  surveyor-general ;  but  a  paper  was  offered  in  evidence,  containing  a  draft 
of  several  adjoining  surveys,  one  of  which  was  in  Delap's  name  ;  this  draft 
appeared  to  be  the  work  of  William  Scull,  formerly  a  deputy-surveyor  in 
Berks  county  :  and  there  was  evidence  which  rendered  it  probable,  that  it 
had  been  among  the  office  papers  of  the  deputy-surveyor  of  that  district. 
The  court  permitted  it  to  be  given  in  evidence,  although  objected  to  by  the 
counsel  for  the  plaintiff,  and  a  bill  of  exceptions  was  taken  to  their  opinion. 
As  evidence  of  title,  I  do  not  think  this  paper  was  admissible,  but  as  a  cir- 
cumstance throwing  lighten  the  description  in  Henning's  application,  it  was. 
It  is  possible  that  no  official  survey  wa-s  ever  made  for  Delap,  but  that  there 
had  been  an  authorized  survey  of  land  intended  to  be  taken  up  ;  this  is  put- 
ting the  matter  as  strongly  against  the  defendant  as  the  case  deserves.  Yet, 
still  it  might  serve  to  designate  the  spot  on  which  llenning  intended  to  make 
his  survey,  and  if  it  had  been  made  and  returned,  there  is  no  doubt  but  the 
officers  of  the  proprietaries  would  have  accepted  it,  the  whole  truth  being 
disclosed  to  them  ;  although  Delap  had  never  applied  for  the  land,  which  he 
had  intended  to  take  up.  There  was  no  error,  therefore,  in  permitting  it  to 
be  given  in  evidence. 

There  are  three  errors  assigned  in  the  judge's  charge  to  the  jury. 

1st.  In  his  saying  that  the  evidence  of  John  Dreher  was  very  important. 

2d.  In  his  not  charging  that  the  order  of  survey  issued  after  the  year  1783, 
Dn  the  application  of  llenning,  was  conclusive  evidence  that  no  survey  had 
been  made  before. 

3d.  In  his  mistaking  the  nature  of  Henning's  application,  which  was  so 
loose  and  uncertain,  that  under  all  the  circumstances  of  the  case,  the  title 
did  not  attach  till  the  return  of  survey. 

1.  A  material  inquiry  in  this  cause  was,  at  what  time  there  had  been  an 
official  survey  on  Henning's  application.  When  Wheeler  made  the  survey 
in  17<SS?  marks  of  an  ancient  survey  were  found.  The  evidence  of  Dreher 
went  to  show  those  marks,  and  all  that  the  judge  said  was,  that  "  the  testi- 
mony of  Dreher  was  very  important  to  that  point."  That  it  was  important 
to  that  point  is  evident,  and  it  is  also  evident  that  was  a  point  proper  to  be 
inquired  into.  This  leads  to  the  consideration  of  the  2d  error  assigned  in 
the  charge.  Was  the  order  of  survey,  after  the  year  17^3,  conclusive  evi- 
dence that  no  former  order  had  been  issued  ? 

In  my  opinion,  it  was  strong  evidence,  but  not  conclusive.  There  mi<:ht 
have  been  a  former  order  issued,  the  evidence  of  which  had  not  been  pre- 
served in  the  land  office.  The  papers  of  that  office  have  been  subject  to  unsafe 
keeping,  and  frequent  removals.  The  acts  of  the  officers  are  not  to  be  found 
in  books  where  every  transaction  was  regularly  recorded  ;  but  the  evidence 
of  those  acts  often  rest  on  detached  papers,  preserved  in  files  or  bundles,  and 
of  course  subject  to  accident  and  loss.  It  would  be  carrying  the  case  (then) 
to  a  dangerous  length,  to  say  that  because  no  order  of  survey  wax  to  be  found 
prior  to  the  year  17*3,  therefore,  it  must  be  taken  fur  granted,  that  no  such 
order  had  ever  existed. 

The  .'id  error  assigned,  turns  on  the  nature  of  Ilenning's  application.  On 
this  point,  the  charge  is  to  the  following  effect:  "If  the  application  be 
descriptive  of  the  land  in  question,  and  the  survey  made  in  fact,  before  the 
date  of  the  warrant  under  which  the  plaintiff  claims,  although  not  returned, 
the  defendant  would  be  entitled  to  retain  the  land,  so  if  it  describes  the  land 
with  sufficient  certainty."  It  has  been  objected  that  by  this  charge,  the  jury 
might  have  been  led  to  believe,  that  if  a  survey  had  been  in  fact  made  with- 
out authority  before  the  date  of  the  warrant,  the  defendant  would  be  entitled 
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William  Eichelberger.  Thomas  at  the  same  time  was  seised  in  fee 
of  one-fourth  of  one  hundred  arid  eighty  acres  of  land  in  Adams 
county.  By  articles  of  agreement  entered  into  between  William 

to  the  verdict.  But  this  is  not  treating  the  charge  with  that  candor  and 
liberality  to  which  it  is  entitled.  Wo  must  not  exercise  grammatical  criticism 
in  order  to  destroy  the  substance  of  the  opinion.  The  whole  charge  is  to  be 
taken  together,  and  its  import  fairly  considered.  I  have  no  doubt  of  its  true 
meaning,  a  survey  made  by  lawful  authority  was  intended  ;  and  if  the  plairi- 
tilF's  counsel  laid  considered  the  expressions  as  doubtful  or  equivocal,  they 
ought  to  have  brought  the  point  immediately  before  the  mind  of  the  judge  at 
the  time  of  the  charge,  by  asking  explicitly  whether  the  defendant  could 
support  his  defence  under  a  survey  made  without  authority.  Let  us  con- 
sider, then,  the  nature  of  the  description  in  Ilenriing's  application,  u  3<JO 
acres  over  the  Blue  Hills,  joining  Robert  Delap,  on  the  westernmost  branch 
of  Big  Schuylkill."  It  is  loose  in  the  extreme  in  every  part  except  the  join- 
ing of  Robert  Delap  ;  no  trace  has  been  found  of  any  right  in  Robert  Delap, 
by  warrant,  application  or  survey  in  the  proprietary's  office.  Still  he  .might 
have  been  owner  of  a  tract  taken  up  by  some  other  person  ;  but  I  do  not  find 
that  there  was  evidence  of  any  person  of  that  name  having  owned,  claimed 
or  resided  upon  the  land  adjoining  the  defendant's  survey,  or  any  kind  of 
evidence  on  the  subject,  except  the  old  draft  of  William  Scull,  which  has 
been  before  mentioned. 

Now,  suppose  a  man  of  the  name  of  Delap  had  caused  lines  to  be  run  by 
the  deputy-surveyor  without  authority,  with  a  view  of  entering  an  applica- 
tion, which  he  never  did  enter,  that  he  relinquished  his  intention,  and  never 
had  anything  to  do  with  the  land.  Under  those  circumstances,  ought  the 
location  calling  for  Delap's  tract  to  be  considered  as  such  a  description  as 
would  give  title  to  the  defendants  immediately  on  the  making  of  their  sur- 
vey, although  that  survey  was  not  returned  for  nearly  twenty  years  after- 
wards? A  thing  is  certain  which  may  be  rendered  certain  by  reference  to 
other  things.  The  reference  here  was  to  Delap's  tract.  But  no  such  tract 
being  to  be  found  in  the  land  office,  how  were  the  officers  to  know  of  it,  and 
if  no  such  person  as  Delap  lived  on  the  land  or  claimed  it,  how  were  the  pub- 
lic to  know  it?  and  it  it  were  impossible  to  obtain  a  knowledge  of  the  spot 
whicl  Helming  meant  to  appropriate,  and  the  latter  remained  in  this  uncer- 
tainty for  fifteen  years,  when  Jacob  Miller  purchased  it  of  the  Commonwealth, 
is  it  reasonable  that  he  should  lose  it?  What  is  the  use  of  a  description  but 
to  apprise  other  persons  of  the  situation  of  the  land  described?  It  appears 
to  me  that  this  point  was  not  submitted  to  the  jury  in  such  manner  as  to 
make  them  understand  the  law.  They  ought  to  have  been  told  that  if  the 
description  was  of  such  a  nature  as  to  afford  no  reasonable  means  of  ascer- 
taining the  situation  of  the  land  until  the  return  of  survey,  in  such  case  the 
defendant's  title  must  take  date  from  the  time  that  the  survey  was  returned, 
because  this  survey  was  not  returned  in  a  reasonable  time.  I  think,  too, 
that  it  would  have  been  proper  to  inform  the  jury  that  they  were  to  judge 
whether  the  delay  of  a  return  of  survey  was  not  occasioned  bv  the  neglect 
of  Henning,  or  those  who  derived  title  under  him,  because  it  appears  very 
doubtful  on  the  evidence  whether  any  order  of  survey  was  taken  on  this  ap- 
plication before  the  year  17S3,  and  if  it  had  been,  it  might  have  happened, 
as  was  frequently  the  case,  that  in  order  to  avoid  paying  the  fees  and  expenses 
of  survey,  he  suffered  the  return  to  be  postponed  :  such  serious  inconveni- 
ences arise  from  long  protracted  returns  that  it  should  always  be  inquired  bv 
whose  fault  the  delay  was  occasioned.  We  know  very  well  that  no  more 
than  seven  shillings  being  paid  on  the  entry  of  an  application  in  the  year 
17o'(.).  the  applicant  sometimes  relinquished  the  land,  and  where  such  was  the 
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and  Thomas,  on  the  said  24th  of  March,  Thomas  exchanged  his 
farm  in  York  county,  and  the  undivided  one-fourth  of  the  one  hun- 
dred and  eighty  acres  of  land  in  Adams  county,  with  William  for  his 

intention,  ho  ought  not  to  be  permitted  to  revive  his  claim  after  the  lapse  of 
many  years  when  the  land  has  become  valuable,  and  another  person  has 
taken  it  up  and  paid  for  it.  In  this  part  of  the  judge's  charge,  then,  I  think 
there  was  error. 

But  it  has  been  urged,  on  the  part  of  the  defendant,  that  it  appears  on  the 
record  that  the  plaintiff  showed  no  title,  and  therefore  the  cause  ought  not 
to  be  sent  down  for  another  trial.  The  defect  of  the  title  alluded  to  is  in  not 
producing  the  deeds  of  conveyance  prior  to  the  patent, .which  are  recited  in 
the  patent.  These  recitals,  it  is  said,  are  no  evidence  against  the  defendants, 
but  that  is  begging  the  question  in  dispute.  The  defendants  claim  under  the 
Commonwealth.  The  recitals  are  the  confessions  of  the  Commonwealth, 
therefore  they  are  evidence  against  the  defendant  if  their  title  commences 
after  the  date  of  the  patent.  If  the  title  of  the  defendants  then  commence 
from  the  return  of  their  survey,  the  recitals  in  the  patent  are  evidence  against 
them  :  so  that  we  are  brought  back  to  the  point  whether,  under  the  circum- 
stances of  this  case,  the  title  of  the  defendants  takes  date  from  the  entry  of 
their  application  or  the  return  of  their  survey  :  my  opinion  on  the  whole  is, 
that  the  judgment  be  reversed  and  a  venire  facias  de  noro  awarded. 

BRACKENRIDGE.  J. — The  principle  would  seem  to  be  correct,  that  on  a  ver- 
dict for  the  defendant,  and  a  writ  of  error  by  the  plaintiff,  where  it  appears 
from  the  record  that  no  judgment  could  be  rendered  for  the  plaintiff,  it  will 
be  to  no  purpose  to  reverse  that  for  the  defendants.  Want  of  jurisdiction  in 
the  court,  unlawful  cause  of  action  set  forth  in  the  declaration  :  want  of  evi- 
dence to  sustain  it,  appearing  from  the  facts  stated  in  the  plaintiff's  bill  of 
exceptions,  may  effect  this.  The  plaintiff  in  his  bill  of  exceptions  states  an 
equity  out  of  the  Commonwealth  to  a  certain  Jacob  Miller,  that  is  sufficient 
to  defeat  the  patent  of  the  plaintiff,  unless  he  can  show  the  equity  of  Miller 
to  be  in  him,  the  plaintiff .  The  plaintiff  must  recover  by  his  own  strength, 
and  if  Miller's  right  is  not  in  him,  it  must  be  against  him.  But  he  shows  the 
equity  of  Miller  to  be  in  him  by  showing  it  to  be  in  a  certain  Gunkle,  and 
Gunkle's  right  to  be  in  him,  the  plaintiff.  This  he  shows  by  recitals  in  the 
patent  to  himself.  Can  these  recitals  be  evidence  of  the  transfer  so  recited? 
Let  us  see  how  this  stands.  An  equity  in  Miller  by  warrant.  This  equity 
in  Michael  Gunkle  by  n,  survey  in  right  of  Jacob  Miller;  a  patent  from  the 
Commonwealth  to  John  Shaeffer,  the  plaintiff,  in  right  of  Michael  Gunkle, 
in  right  of  Jacob  Miller.  Who  has  a  right  to  question  the  right  of  Miller 
being  in  Gunkle  but  Miller  or  some  one  claiming  under  Miller?  And  who 
has  a  right  to  question  the  right  of  Gunkle  being  in  Shaeffer  but  Gunkle,  or 
some  one  claiming  under  Gunkle?  It  is  not  Miller,  or  any  claiming  under 
him,  that  questions  the  transfer  to  Gunkle.  Nor  is  it  Gunkle  or  any  claim- 
ing under  Gunkle,  that  questions  the  conveyance  to  Shaeffer. 

Shall  it  lie  in  the  mouth  of  a  third  person  to  say  to  Shaeffer  you  have  not 
the  equity  of  Miller  in  you,  when  the  Commonwealth,  granting  the  legal 
title,  says  :  I  have  seen  these  conveyances,  or  other  evidences  of  transfers, 
and  I  am  satisfied  that  he  has.  But  a  third  person  might  say.  I  have  an  equity 
under  the  proprietor,  the  former  owner  of  the  land,  or  under  the  Common- 
wealth, since  and  ho  fore  the  equity  of  Miller,  to  which  your  patent  from  the 
Commonwealth  ref.-rs.  Show  that,  and  there  is  an  end  of  it.  But  what 
have  you  to  do  with  the  chain  of  title  from  Miller  to  Shaeffer  when  the 
Commonwealth,  with  whom  the  legal  title  la^',  recognises  Shaeffer  as  entitled 
to  the  legal  estate  in  right  of  Miller? 

It  is  every  day's  practice  in  the  land  office  that  a  patent  is  granted  to  one 
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farm  in  York  county ;  the  said  two  farms  in  York  being  those  as  above- 
mentioned  of  their  father,  Frederick.  By  the  same  articles  of  agree- 
ment titles  for  the  exchange  of  the  properties  as  aforesaid  were  to  be 

on  the  inception  of  a  title  or  original  equity  of  another  ;  and  the  courts  of 
law  do  not  inquire  why  so  granted,  but  at  the  instance  of  one  who  has  a 
right  to  inquire.  And  this  must  be  one  who  claims  under  the  the  name  equity. 
The  principle  that  one  cannot  derive  title  to  himself,  by  the  recital  of  a  grant 
from  him  who  had  title,  i.s  correct.  But  it  is  the  person  haviny  title  that 
grants  here  reciting  the  consideration  of  the  grant  to  one  on  an  equity  to 
another.  It  is  sufficient  for  the  grantor  to  be  satisfied,  that  the  equity  out  of 
him  to  A.  is  now  in  B.,  and  in  consideration  of  this  he  makes  the  legal  estate 
to  B.  In  whose  mouth  does  it  lie  but  in  that  of  A.,  or  one  claiming  under 
A.,  to  contest  this  equity,  and  that  the  right  to  receive  the  legal  estate  is  in 
B.  ?  B.  must  first  show  to  a  court  of  law  an  inception  of  title  or  equitable 
interest  in  A.,  hut  what  stronger  evidence  can  there  be,  or  at  least  what  other 
evidence  shall  be  demanded  but  the  acknowledgment  of  him  in  whom  the 
legal  estate  is,  that  the  equitable  interest  in  A.  is  now  in  B.  It  is  A.,  or 
those  claiming  under  him,  that  can  alone  contest  this. 

So  the  Commonwealth  reciting  an  equity  in  Miller,  would  be  no  evidence 
of  that  equity  against  a  third  person,  claiming  an  equity  also  under  the  Com- 
monwealth. But  the  equity  in  Miller  must  be  shown  to  be  out  of  the  Com- 
monwealth, before  the  equity  to  him,  the  third  person,  had  attached,  because 
the  fact  of  the  equity  being  out  of  the  Commonwealth  to  Miller,  and  the  date 
of  that  became  important.  But  here  the  equity  to  Miller  by  warrant  and 
the  date  of  that  warrant  has  appeared.  This;is  the  doctrine  the  judge  laid 
down,  and  I  think  it  is  correct. 

We  proceed,  then,  to  consider  the  grounds  of  error,  which  have  been 
assigned  in  the  judgment  for  the  defendant.  Was  it  error  to  admit  a  paper 
purporting  to  be  a  draft  of  lines  run,  with  the  name  of  Delap  upon  it,  the  ap- 
plication of  the  defendant  calling  for  Delap,  as  adjoining  that,  for  which  he 
made  the  application  ?  It  is  a  paper  that  bears  the  marks  of  age  upon  the 
face  of  it.  It  has  an  air  of  antiquity  in  the  textnre,  and  no  recent  water- 
marks of  modern  impression  are  visible.  But  the  ink  of  the  lines  impressed 
upon  it,  is  faded  by  exposure  to  the  air  and  length  of  time.  The  writing 
upon  it  is  proved  to  be  of  those  long  since  deceased.  Its  descent  is  through 
the  medium  of  an  office.  It  would  seem  to  have  once  been  in  the  hands  of 
an  officer  for  some  purpose.  It  is  not  just  the  same  as  if  it  had  been  found 
in  the  trunk  of  an  old  inhabitant.  Though  even  in  that  case,  lines  being 
found  upon  the  ground,  corresponding,  or  nearly  so,  with  the  date  of  the  ap- 
plication, which  refers  to  it.  could  it  be  said  that  it  did  not  contribute  some 
evidence  to  show  the  place  of  the  application?  It  would  seem  to  me,  there- 
fore, that  it  was  admissible,  so  far  as  respected  boundary.  This  being  so, 
the  judge  would  not  seem  to  have  erred  in  considering  the  testimony  of  the 
witness  tracing  these  lines  to  be  of  some  importance.  I  would  not  reverse 
for  error  in  the  less  or  more  importance  which  he  attached  to  it.  The  only 
question  can  lie,  was  it  evidence,  and  had  some  bearing  on  this  case?  as  evi- 
dence of  boundary  or  description,  it  would  seem  to  be  evidence.  An  order 
of  survey  is  not  conclusive  that  it  was  not  in  fact  a  re-survey  ;  but  it  is  pre- 
sumptive of  it,  and  will  stand  until  the  contrary  appears.  The  judge,  there- 
fore, did  not  err  in  refusing  to  charge  the  jury  that  it  was  conclusive. 

But  it  is  said  that  no  evidence  is  shown  to  rebut  the  presumption  that  it 
was  not  a  re-survey:  for  it  could  not  be  called  a  resurvey.  unless  an  official 
survey  had  been  originally  made.  That  it  was  an  official  survey  we  have  no 
evidence,  further  than  that  it  was  made  about  the  time  of  the  application. 
It  is  very  clear  from  the  testimony,  says  the  judge,  "that  a  survey  had  been 
made  of  the  land  in  dispute  by  somebody  about  the  time  of  the  application.'' 
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executed  on  or  before  the  1st  of  April  next  ensuing.     They  ex- 
changed possession  of  the  farms  in  York  county. 

The  following  provisions,  devises  and  bequests  were  contained 
in  the  will  of  Frederick  Eichelberger,  dated  the  18th  of  April 
1821,  and  in  the  codicills  to  that  will,  the  first  of  which  was  dated 

It  is  not  left  to  the  jury  to  say  whether  this  survey  was  an  official  act,  made 
by  an  authorized  agent  or  otherwise  ;  they  had  no  evidence  that  it  was  an 
official  act,  but  that  of  being  made  about  the  time  of  the  application.  The 
judge  might  have  it  in  his  mind,  and  mean  to  distinguish,  and  to  leave  it  to 
them  to  say,  whether  they  could  infer  from  this  circumstance  that  it  was  an 
official  act?  But  it  is  not  clearly  distinguished  in  the  charge,  what  it  was 
that  was  left  to  them  ;  and  the  material  point  in  this  case  was,  whether  the 
survey  was  an  official  act  or  not.  For  if  not  official,  the  return  only  would 
be  a  recognition,  and  render  it  of  any  effect.  His  language  is,  "If  the  ap- 
plication under  which  defendants  claim,  be  descriptive  of  the  land  in  ques- 
tion, and  the  survey  made  in  fact,  before  the  d]ate  of  the  warrant  under 
which  plaintiff  claims,  although  not  returned,  the  defendant  would  be  enti- 
tled to  retain  the  land."  Now  if  made  in  fact  by  proper  authority,  was  the 
only  ground  on  which,  without  a  return,  it  could  have  this  effect.  And  the 
single  consideration  of  being  made  in  fact  by  somebody,  would  not  be  suffi- 
cient. This  would  not  seem  to  me  to  have  been  put  so  distinctly  to  the  jury 
by  the  judge,  as  to  enable  them  to  comprehend  the  difference.  And  yet  the 
difference  is  immense;  and  in  one  case  gives  a  validity  to  the  survey,  with- 
out a  return  ;  in  the  other  the  return  only,  and  receiving  it  into  the  office 
can  be  equal  to  a  preceding  authority.  The  counsel  would  seem  to  have  erred 
in  not  putting  this  distinctly  to  the  judge  to  say.  whether  a  survey  without 
authority  or  with.  They  took  it  for  granted  probably  that  he  meant  to  speak 
of  a  survey  by  official  authority  ;  and  it  is  probable  that  he  did  mean  this. 
But  it  is  not  clear  from  what  he  said,  how  the  matter  was.  Shall  we  reverse 
then  because  the  language  of  the  judge  is  ambiguous,  and  it  does  not  clearly 
appear  what  was  left  to  the  jury,  whether  the  fact  of  a  survey,  or  that  of  a 
re-survey  by  authority?  Of  the  fact  of  a  survey  there  would  be  no  ques- 
tion ;  but  of  the  fact  of  a  survey  by  authority  was  the  only  material  ques- 
tion which  existed,  and  which  we  must  presume  him  to  have  intended  to  have 
submitted  to  the  jury.  What  evidence  the  jury  had  of  this  was  very  slight : 
the  mere  .circumstance  of  which  the  judge  takes  notice  that  a  survey  in  fact 
had  been  made  about  the  time  of  the  application.  However,  this  is  not  a 
motion  for  a  new  trial.  And  it  must  be  error,  manifestly  apparent,  on  which 
a  judgment  can  be  reversed.  But  there  is  such  a  thing  a.s  abandoning  even 
the  equity  of  a  survey  made  by  authority,  by  not  procuring  a  return,  and 
giving  publicity  to  the  official  act  The  Commonwealth  in  such  cases  might 
be  let  in  to  grant  to  new  purchasers  the  land,  for  which  an  equity  had  not  been 
followed  up.  by  occupancy  or  other  evidence  of  appropriation.  It  does  not 
therefore ,  absolutely  follow  that,  even  supposing  a  survey  made  by  authority, 
the  defendants  were,  at  all  events,  entitled  to  retain  the  land.  I  think  the 
judge  erred  in  not  making  this  a  consideration  to  the  jury,  or  deciding  on  it 
,  a  question  of  law,  if  mere  time  only  was  in  question  in  the  case.  Unless 
excused  by  the  war.  or  other  circumstances,  1  would  think  the  time  here 
sufficient  to  justify  the  Commonwealth  in  granting  to  other  purchasers,  and 
taking  money  for  the  warrant,  ordering  a  survey,  and  granting  a  patent  right. 
If  so,  the  judge  erred  in  laying  it  down  generally  that  taking  the  applica- 
tion to  be  rea*onably  descriptive,  and  the  jury  even  to  find  that  the  survey 
was  made  by  authority,  before  the  return,  the  defendants  would  of  course  bo 
entitled  to  retain  the  land.  On  this  ground,  therefore,  I  am  of  opinion  to 
reverse  the  judgment. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 
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on  the  21st  of  April  1821,  and  the  second,  on  the  12th  of  April 
1823: 

"I  give  and  devise  unto  my'son,  Thomas  Eichelberger,  and  to 
his  heirs  and  assigns  that  tenement,  plantation  and  tract  of  land  on 
which  my  son  William  lived,  situate  in  Westmanchester  town- 
ship aforesaid,  being  about  one  hundred  and  sixty  or  seventy  acres, 
adjoining  lands  of  David  Bailer,  Casper  Loucks,  Joseph  Worley 
and  others;  and  I  also  give  unto  rny  said  son  Thomas,  his  heirs  and 
assigns,  a  piece  of  the  tract  on  which  he  has  lived,  twenty-eight 
acres  on  the  north  side  of  Carlisle  road,  which  has  been  marked 
and  divided  by  consent  of  my  son  Thomas  and  my  son  William  ; 
but  it  is  now  agreed  that  rny  son  Thomas  is  to  give  to  my  son  Wil- 
liam five  acres  adjoining  his  straight  line  up  the  hill  at  the  upper 
side,  adjoining  Joseph  Worley's  land,  and  for  the  other  ten  acres  my 
son  Thomas  is  to  pay  what  he  may  sell  the  whole  land  for,  to  be 
paid  out  of  the  last  money  which  is  to  be  paid  to  the  estate  of  my  son 
William's  childrens'  trustees  as  directed  in  my  will,  and  Thomas  is 
to  pay  what  lays  on  William's  place,  as  William  is  to  pay  what  lays 
on  Thomas's  place,  that  is,  on  William's  place,  there  is  five  hundred 
pounds  to  be  paid  in  yearly  payments,  of  fifty  pounds  yearly  pay- 
ments, to  rny  executors,  for  the  use  of  my  other  heirs,  to  pay  off 
them,  and  if  my  son  William  is  found  to  be  justly  in  debt  to  my 
son  Thomas,  he  is  to  have  a  regular  credit  for  the  said." 

"  Item,  as  to  my  son  William  Eichelberger,  I  give  and  devise  the 
plantation  and  lands  whereon  my  son  Thomas  resides,  and  has  re- 
sided, situate  in  Westmanchester  township  aforesaid,  bounded  by  the 
turnpike  road.  The  land  willed  to  my  son  Bernard's  children,  and 
my  son  Charles,  arid  other  lands,  according  as  the  same  has  been 
laid  off  and  surveyed  by  George  W.  Spangler  at  my  instance,  a 
piece  of  twenty-eight  acres,  being  cxcepted  out  of  the  same  for  my 
son  Thomas,  as  before  mentioned,  on  the  north  side  of  Carlisle 
road;  but  in  this  I  have  made  an  alteration  in  the  devise,  to  which 
will  there  appear,  and  that  is  my  will  absolute,  and  my  son  Thomas 
Eicholberger  is  to  give  in  the  same  way,  fifty  acres  of  land,  of 
George  Wolf,  deceased's  place,  near  Hanover,  unto  Thomas  Eichel- 
berger, Jacob  Eichelberger,  Esq.,  of  York,  and  Jacob  Smyser  (son 
of  Jacob),  and  to  the  survivor  of  them,  their  heirs  and  assigns  in 
trust,  with  as  full  power  as  I  myself  ever  had,  to  be  for  the  use  of 
my  said  son  William  and  his  family,  and  when  the  time  arrives 
that  my  grandson,  Augustus  Eichelberger,  is  or  would  be  of  the 
age  of  twenty-one  years,  if  my  son  William  is  previously  dead,  then 
I  direct  said  trustees,  or  the  survivors  of  them,  to  sell  and  convey 
said  plantation  and  other  lands  in  fee  as  soon  as  can  be  done  ad- 
vantageously, and  one-third  of  the  price  to  be  secured  on  interest 
for  the  widow  ;  the  other  two-thirds  to  be  equally  divided  among 
the  children,  as  likewise  the  other  third  at  his  widow's  decease,  to 
be  considered  as  vested  legacies  to  them;  but  if  my  son  William 
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lives  longer  than  the  time  when  said  Augustus  would  have  arrived 
at  twenty-one,  then  such  sale  and  other  proceedings  are  to  take 
place,  at  his  decease,  as  above  said  and  mentioned,  and  there  are 
three  hundred  and  fifty  pounds  to  be  paid  out  of  said  plantation  to 
my  executors  after  my  decease  in  yearly  payments  of  fifty  pounds 
a  year,  and  further,  all  the  money  which  my  son  William  is  charged 
in  my  book  with  interest  from  the  day  of  settlement,  is  to  be  paid 
in  the  same  way  by  his  trustees,  and  also  received." 

"  I,  Frederick  Eichelberger,  do  add  this  as  a  codicil  to  my  fore- 
going will,  as  the  land  given  in  the  will  to  my  son  Thomas,  is  now 
sold  to  Matthias  Smyser.  I  do  hereby  give  unto  my  son  Thomas, 
his  heirs  and  assigns,  all  the  proceeds  of  such  sale,  and  the  moneys 
therefrom  in  lieu  of  said  land,  and  he  is  to  pay  out  to  my  estate  all 
moneys  which  in  and  by  the  said  will,  he  is  directed  to  pay  to  my 
estate  and  in  the  same  manner  as  stated  in  the  will." 

"  A  codicil  to  my  last  will  and  testament.  I  order  and  direct 
my  executors  to  give  them  the  power  to  sell  the  land  that  my  son 
William  got  of  my  son  Thomas,  near  Hanover,  to  pay  several  debts 
which  will  appear.  One  note  at  the  York  Bank,  for  $420,  and  one 
note  of  3"  5,  which  I  am  endorser  thereon,  and  also  the  money  my 
son  Thomas  has  against  my  son  William,  is  to  be  paid  to  my  son 
Thomas.  That  money  that  is  charged  by  him  and  paid  for  him, 
and  has  yet  to  pay,  and  what  is  over  and  above  the  above-mentioned 
debts,  is  to  be  for  my  son  \Villiam's  family's  use  as  my  executors 
may  think  proper,  and  also  there  are  several  charges  against  me  in 
my  son  Thomas's  book,  which  is  to  be  allowed  him  where  I  have  set 
my  hand  and  name  thereto,  which  will  appear,"  &c. 

William  Eichelberger,  died  in  1823,  in  the  lifetime  of  his  father 
Frederick,  who  died  in  the  same  year.  The  land  described  in  the 
codicil  to  the  will  of  Frederick  Eichelberger,  as  near  Hanover,  is 
the  one- fourth  of  the  one  hundred  and  eighty  acres  before  mentioned. 
On  the  27th  of  October  1827,  Thomas  Eichelberger  executed  a 
deed  to  Charles  A.  Morris  and  Jacob  Smyser,  for  the  said  one- 
fourth,  &c.,  in  trust  for  the  estate  of  William  Eichelberger,  deceased, 
(no  money  being  paid  by  the  grantees  to  the  grantors).  William 
Eichelberger,  at  the  time  of  his  death,  was  indebted  to  Thomas  by 
judgment  in  the  Court  of  Common  Pleas  of  York  county,  in  the 
sum  of  §2800,  which  is  the  claim  mentioned  in  the  will  of  Frede- 
rick to  be  paid  out  of  the  proceeds  of  the  sale  of  this  land. 

The  defendants  below  had  been  before  that  time,  appointed  ad- 
ministrators of  William  Eichelberger ;  and  afterwards  obtained  an 
order  from  the  Orphans'  Court  of  Adams  county,  to  sell  the  land 
aforesaid,  to  pay  the  debts  of  William  Eichelberger,  as  if  he  had 
died  seised  of  the  same  fee.  In  1830,  they  sold  the  said  land, 
which  sale  had  been  confirmed  by  the  Orphans'  Court  of  Adams 
county,  and  the  defendants  have  received  part  of  the  purchase- 
money. 
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All  the  devisees  and  legatees  in  the  will  of  Frederick  Eichel- 
berger accepted  under  the  same. 

William  Eichelberger,  at  the  time  of  his  death,  was  indebted  to 
the  plaintiff  below  in  the  sum  of  thirteen  dollars,  for  physic ;  for 
the  recovery  of  which  this  amicable  action  was  entered;  and  the 
question  presented  was,  whether  the  plaintiff  was  entitled  to  be 
paid  this  sum  out  of  the  proceeds  of  the  sale  of  the  land  in  the 
hands  of  the  defendants,  arid  in  preference  to  Thomas  Eichelberger, 
who  claimed  by  virtue  of  the  provisions  in  the  will  of  Frederick, 
to  be  paid  his  judgment.  The  judgment  of  the  District  Court  be- 
ing for  the  plaintiff,  error  was  assigned  on  that  judgment. 

Lewis,  for  the  plaintiff  in  error,  contended  that  the  proceeds  of 
the  sale  of  the  land  were  riot  assets,  to  which  the  creditors  of 
William  Eichelberger  could  resort,  as  if  he  had  died  seised  of  that 
land,  but  passed  under  the  will  of  Frederick.  The  title  to  the 
fifty  acres  did  not  vest  in  William;  but  as  Frederick,  the  father, 
furnished  the  consideration  upon  which  the  title  of  Thomas  was  to 
be  transferred  to  William  he  had  a  right  to  control  the  disposition 
of  it.  The  principle  prevailed,  that  one  who  took  under  a  will 
cannot  take  against  it,  but  must  make  an  election  either  to  accept 
the  bounty  of  the  testator,  and  submit  to  all  the  provisions  of  the 
will,  or  disclaim  it. 

JEvans,  G-ardner  and  Durkee,  for  the  defendant  in  error,  argued 
that  the  principles  contended  for  did  not  apply  to  the  case. 
Frederick  Eichelberger  had  no  title  to  the  fifty  acres  ;  his  title  was 
to  the  two  tracts  of  which  his  sons  were  in  possession,  and  which 
they  exchanged.  By  that  exchange  tlve  title  to  the  fifty  acres 
passed  from  Thomas  to  William.  The  old  man,  by  his  will,  con- 
firmed the  title  of  the  land,  which  was  the  consideration  of  the 
exchange ;  and  directs  the  fifty  acres  to  go  to  William's  children. 
They  were  minors,  and  incapable  of  giving  consent,  or  making  an 
election.  By  the  transfer  of  exchange,  an  equity  was  vested  in 
William,  to  which  at  his  death  his  debts  attached.  The  legal 
estate  only  was  subject  to  the  control  of  the  father,  who  confirmed 
the  transfer.  The  consideration  for  the  transfer  of  the  fifty  acres 
might  have  failed  by  the  refusal  of  the  father  to  recognise  it,  but 
as  it  did  not  fail,  the  title  was  perfected  and  related  back  to  the 
transfer.  Nor  could  the  equity  which  was  vested  in  William  be 
defeated  by  the  subsequent  will  of  his  father,  so  as  to  cut  out  the 
lien  of  his  creditors  which  attached  at  his  death,  and  before  that 
will. 

Lt-u'is^  in  reply,  denied  that  any  title  to  the  fifty  acres  was  in 
William  at  his  tit-ath.  The  effect  of  the  exchange  upon  the  title 
depended  upon  the  transfer  of  the  title  to  the  land  by  the  father 
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which  was  the  consideration  of  it,  and  although  he  did  vest  the 
title  in  Thomas,  it  was  coupled  with  a  disposition  of  this  land, 
which  controlled  it,  and  prevented  the  creditors  of  William  from 
acquiring  anv  right  to  resort  to  it  as  a  fund  for  the  payment  of 
their  debts. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — By  an  agreement  under  seal,  two  brothers, 
Thomas  and  William,  exchange  possession  of  farms,  which  it  is 
supposed  their  father  intends  to  give  them  respectively  by  his  will, 
Thomas  throwing  in  a  part  of  his  own  land,  which,  though  an 
undivided  interest,  I  shall  call  fifty  acres.  In  accordance  with  this 
disposition  of  the  brothers  themselves,  the  father  makes  his  will, 
leaving  to  each  immediately,  or  through  the  intervention  of 
trustees,  the  farm  he  had  intended  for  the  other,  and  desiring 
Thomas  to  make  assurance  of  the  fifty  acres  pursuant  to  the  agree- 
ment. After  this,  William  dies,  living  the  father,  who,  by  codi- 
cil, directs  his  executors  to  sell  the  fifty  acres,  and  with  the  pro- 
ceeds, pay  certain  notes  endorsed  by  the  father,  and  discounted  by 
William  at  the  York  Bank,  as  well  as  a  debt  due  from  the  estate 
of  William  to  Thomas  ;  and  apply  the  residue  to  the  trusts  in 
favor  of  William's  children.  The  father  dead,  Thomas  conveys 
the  fifty  acres  to  the  trustees  of  William's  children;  and  the  ad- 
ministrators of  William,  who  were  the  defendants  below,  having 
procured  it  to  be  sold  under  an  order  of  the  Orphans's  Court, 
resist  the  claim  of  the  plaintiff  as  one  of  his  general  creditors:  so 
that  the  question  is,  whether  William  had  such  an  incipient  estate 
in  the  fifty  acres  as  may  be  subjected  to  satisfaction  of  his  debts  ; 
and  it  requires  but  a  moment's  consideration  to  determine  that  he 
had  not.  The  exchange  operated  in  the  lifetime  of  the  father,  if 
at  all,  alike  on  all  the  lands  embraced  by  it — as  well  on  the  fifty 
acres,  as  on  the  parts  expected  to  be  ultimately  acquired  from  the 
father — and  consequently  only  on  the  possession,  as  all  beyond 
that  depended  on  the  expected  confirmation  of  the  father,  without 
which  the  subject-matter  was  one  over  which  the  parties  could 
have  no  control.  Had  not  the  father  testified  his  assent  to  the 
exchange  by  giving  the  two  farms  in  conformity  to  it,  the  whole 
would  have  remained  inoperative,  even  had  William  survived  him  : 
and  Thomas  might,  in  that  event,  have  regained  the  fifty  acres,  of 
which  lie  could  not  be  deprived  without  having  received  the  stipu- 
lated consideration.  The  act  of  the  father,  then,  which  was 
necessary  to  assure  this  consideration  to  Thomas,  came  too  late 
to  vest  a  title  to  the  fifty  acres  in  William,  in  his  lifetime. 
The  entire  consideration  and  estate  having  to  move  from  the 
father  to  William,  it  is  impossible  to  separate  the  fifty  acres 
from  the  other  lands  included  in  the  devise  to  him  ;  and  as  that 
became  lapsed  by  his  death,  no  interest  in  any  part  of  the  lands, 
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the  whole  being  an  expected  gratuity,  ever  vested  in  him.  The 
fallacy  with  which  the  mind  perplexes  itself  is  in  supposing  that 
there  is  an  inchoate  interest  in  the  parties,  binding  them  in  the 
mean  time,  and  wanting  nothing  but  the  confirmation  of  the  father, 
supposed  to  have  since  been  obtained,  to  make  it,  by  relation,  com- 
plete and  indefeasible,  which,  according  to  Carkhuff  v.  Anderson,  3 
Binn.  4,  may  be  subjected  to  the  demands  of  creditors.  But  there 
could  be  no  inchoate  interest  in  the  lands  still  owned  by  the  father, 
nor  was  the  exchange  obligatory  as  respects  these,  because  the  par- 
ties had  not  the  color  of  an  estate  to  be  bound  by  it  in  the  lifetime 
of  the  father,  further  than  regarded  the  immediate  occupancy.  If, 
then,  the  agreement  was  inoperative  in  the  lifetime  of  William,  as 
regards,  the  lands  to  be  acquired  from  the  father,  how  can  it  have 
been  less  so  as  regards  the  fifty  acres,  the  vesting  of  which,  by  the 
exchange,  depended  on  the  vesting  of  the  consideration  by  the  will  ? 
But  the  exchange  was  in  fact  not  ratified  in  all  respects,  the  father's 
testamentary  disposition  not  being  altogether  in  accordance  with  it. 
It  was  certainly  ratified  so  far  as  regards  the  lands  expected  to  be 
acquired  from  him,  but  on  condition  that  the  fifty  acres  should  be 
sold  by  his  own  executors,  instead  of  going  to  the  heirs  of  William, 
as  an  inheritance  vested  in  him  in  his  lifetime.  His  right  thus  to 
dispose  of  it  is  not  to  be  questioned,  as  Thomas  and  the  children 
of  William  have  each  taken  a  benefit  under  the  will ;  and  so  far  as 
regards  William's  creditors,  he  was  at  liberty  to  assent  to  the 
exchange  on  his  own  terms,  or  not  at  all.  William  had  given  no 
consideration  for  an  equity,  and  the  legal  estate  had  not  been  con- 
veyed to  him. 

The  conveyance  to  the  trustees  vested  the  estate  in  his  children 
paramount  to  any  supposed  interest  in  William  himself;  and  the 
will  having  disposed  of  it  in  a  way  which  neither  the  children  nor 
the  creditors  of  William  have  a  right  to  question,  it  follows  that 
there  was  no  estate  in  William  to  answer  his  debts.  Whether  the 
parties  really  interested  will  confirm  the  sale  by  accepting  the  pur- 
chase-money under  it,  instead  of  insisting  on  a  sale  by  the  creditors, 
is  for  them  to  determine ;  our  business  is  to  decide  between  the 
parties  on  the  record,  between  whom,  it  is  clear,  there  cannot  be  a 
recovery. 

Judgment   of  the  court  below  reversed,   and  judgment 
here  for  the  defendants  below. 
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Gratz' s  Adm'rs  against  Philips  et  al. 

Where  an  agreement  to  enter  an  amicable  action  against  several  defend- 
ants, one  of  whom  was  a  married  woman  at  the  time  of  its  execution,  con- 
tained a  stipulation  •'  that  no  advantage  be  taken  by  either  party  as  to  the 
form  of  suit,  or  the  liability  of  the  parties  in  it."  it  seems  that  after  verdict 
and  judgment  in  the  Circuit  Court,  a  nolle  proseqni,  as  to  the  feme  covert, 
may  be  entered  in  the  Supreme  Court,  to  which  the  cause  has  been  carried 
by  the  appeal  of  the  defendants. 

APPEAL  from  the  Circuit  Court  of  Lancaster  county,  held  by 
Kennedy,  Justice,  from  a  judgment  upon  a  verdict  in  favor  of  the 
plaintiff. 

This  action  was  tried  before  in  the  Circuit  Court,  and  taken  by 
appeal  to  the  Supreme  Court,  and  is  reported  in  1  P.  &  W.  333,  to 
which  reference  may  be  had  for  the  general  statement  of  the  case 
and  the  argument  of  counsel,  which  is  there  fully  given ;  it  is  here 
necessary  only  to  understand  the  point  upon  which  the  following 
opinion  was  given,  to  repeat  that  the  action  was  instituted  by  the 
following  agreement : 

Simon  Gratz,  Joseph  Gratz  and  Jacob  Gratz,  Administrators  of 
Michael  Gratz,  deceased, 

v. 

Levi  Philips,  Leah  Philips  and  Beliah  Cohen. 
Amicable  action  in  the  Common  Pleas  of  Lancaster  county,  of 
January  term  1822.     Case. 

We  agree  that  the  above  action  on  the  case  be  entered  in  the 
Common  Pleas  of  Lancaster  county,  of  the  term  of  January  1822; 
and  we  do  hereby  refer  all  matters  unsettled  and  in  variance  be- 
tween the  parties  to  Casper  Shaffner,  Jr.,  John  Reynolds  and  Jo- 
seph Ogleby,  or  to  a  majority  of  them,  to  meet  at  the  house  of 
Colonel  Jacob  Slough,  in  the  city  of  Lancaster,  at  any  time  the 
parties  shall  agree  upon,  upon  thirty  days'  notice,  and  to  make 
their  award  into  the  prothonotary's  office,  with  power  to  adjourn 
from  time  to  time,  until  the  cause  shall  be  decided  ;  and  it  is  agreed 
that  the  arbitrators  shall  have  no  power  in  relation  to  any  lands 
unsold  at  the  time  of  instituting  this  suit,  and  that  no  advantage  be 
taken  by  cither  party,  as  to  the  form  of  suit,  or  the  liability  of  the 
partii-K  in  it,  and  that  the  award  and  judgment  thereon  be  final. 
Witness  our  hands,  this  22d  January,  A.  D.  1832. 

SIMON  GKATZ,  one  of  the  adm'rs  of  Michael  Gratz. 
LKVI  PHILIPS,  executor  of  Joseph  Simon. 
MOLTON  C.  ROGERS,  attorney  for  defendants. 
J.  SIMON  COHKN,  attorney  for  defendants. 
WILLIAM  Nonius,  attorney  for  plaintiffs. 
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The  award  made  under  the  above  agreement  was  set  aside. 
Narr.  was  then  filed,  3d  November  1827,  in  assumpsit  for  money 
had  and  received  by  defendants.  Defendants  plead  non-assump- 
serunt,  actio  non  accrevit  infra  sex  annos,  payment  with  leave, 
&c.,  set-off;  replication,  non  solvit,  that  the  action  did  accrue 
within  six  years,  and  issues.  Replication  afterwards  added,  that 
moneys  were  received  by  defendants,  as  trustees,  to  which  there 
was  no  rejoinder. 

Leah  Philips  was  a  feme  covert,  being  the  wife  of  Levi  Philips, 
when  this  agreement  was  executed. 

Champneys  and  Cohen,  for  the  appellants  :  arid 
Montgomery  and  Norrin,  for  the  appellees. 

The  following  opinion  was  delivered  by 

GIBSON,  C.  J. — Concurring  with  the  judge  who  tried  the  cause 
as  to  the  merits,  it  is  necessary  but  to  consider  how  far  the  ver- 
dict is  affected  by  Mrs.  Philips's  coverture ;  and  on  this  point,  I 
understand  my  brother  Kennedy  joins  in  the  opinion  I  expressed 
when  the  case  was  here  before.  But  taking  for  granted  what  it 
seems  to  me  cannot  well  be  controverted,  that  the  verdict  cannot 
be  sustained  against  all  the  defendants,  on  the  foundation  of  the 
general  and  inherent  powers  of  the  jury,  may  it  not  be  sustained 
against  all  who  had  capacity  to  bind  themselves  on  the  foundation 
of  the  agreement  4i  to  take  no  advantage  as  to  the  form  of  suit, 
or  the  liability  of  the  parties  in  itf  The  object  of  this  clause 
was  manifestly  to  preclude  objection  for  want  of  general  and  uni- 
form liability  ;  and  we  are  to  interpret  it  so  as  to  give  it  its 
greatest  effect.  Such  was  the  exposition  of  it  on  another  occasion, 
14  S.  &  R.  152,  when  it  was  held  that  a  general  report  of  referees 
would  have  been  good  against  Mrs.  Cohen,  by  force  of  the  agree- 
ment, though  it  was  admitted  that  she  had  received  no  part  of  the 
trust  fund.  And  the  present  verdict  would  unquestionably  be 
good  against  Mrs.  Philips  were  she,  like  Mrs.  Cohen,  capable  of 
making  an  agreement.  The  other  defendants,  however,  being  in- 
disputably bound,  are  entitled  to  no  advantage  from  her  disability  ; 
and  what  remains  is  to  settle  the  mode  of  giving  entire  effect  to 
the  agreement.  This,  it  seems  to  me,  may  be  done  by  entering  a 
nolle-  prosequi  as  to  Mrs.  Philips,  and  signing  judgment  against 
the  other.  The  usual  objection  to  this,  as  a  remedy  for  error  in 
joinder  of  action,  cannot  be  made  in  a  case  like  the  present, 
where  the  defendants  are  estopped  by  their  agreement  from  assert- 
ing that  Mrs.  Philips,  was  not  originally  liable,  or  that  her  cover- 
ture does  not  operate  a  subsequent  personal  exemption.  The 
powers  of  the  jury  under  the  agreement  are  as  extensive  as  were 
those  of  the  arbitrators  who  might  unquestionably  have  awarded  in 
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her  favor,  and  against  all  the  rest;  and  if  a  jury  might  dispose  of 
her  case  separately,  it  would  be  useless  to  incur  the  expense  of 
another  trial  in  obtaining  a  result  that  may  be  had  without  it. 

KENNEDY,  J.,  concurred  with  the  Chief  Justice. 

Ross,  J.,  and  HUSTON,  J.,  thought  that  a  nolle  prosequi  was 
not  necessary. 

ROGERS,  J.,  having  been  of  counsel  in  the  cause,  took  no  part. 

The  plaintiff  then  entered  a  nolle  prosequi,  as  to  Mrs.  Philips, 
and  the  court  affirmed  the  judgment  on  the  verdict  against  the 
other  defendants. 

Judgment  affirmed. 

Referred  to,  2  Jones  135. 


Philips  et  al.,  Ex'rs,  against  Gratz  et  al.,  Adin'r. 

An  appeal  lies  from  the  Circuit  to  the  Supreme  Court  on  the  refusal  of 
the  former  to  take  off  a  nonsuit,  entered  by  consent  of  plaintiff's  attorney,  his 
objections  to  a  continuance  having  been  overruled,  and  the  cause  ordered  on 
to  trial. 

The  conscientious  scruples  of  a  Jew  to  appear  in  court,  and  attend  to  the 
trial  of  his  cause  on  Saturday,  the  Jewish  Sabbath,  is  no  ground  for  the  con- 
tinuance of  his  cause. 

On  a  tales  de  circumstantibus,  byi-tamlers  only,  or  those  actually  present 
in  court,  can  be  selected  and  returned  as  jurors.1 

APPEAL  from  the  Circuit  Court. 

This  was  an  action  of  covenant  pending  in  the  Circuit  Court,  in 
the  county  of  Lancaster.  It  came  on  trial  before  Mr.  Justice 
Kennedy,  on  Saturday,  the  7th  day  of  May  1831.  The  counsel 
for  the  plaintiffs  moved  a  continuance  of  the  cause,  on  the  grounds 
that  papers,  without  which  they  could  not  proceed,  were  at  that 
time  in  possession  of  another  jury  who  had  retired  to  consider  of 
their  verdict,  in  a  cause  between  the  same  parties:  and  on  the 
deposition  of  Levi  Philips,  one  of  the  plaintiffs,  taken  the  same 
day  in  open  court,  stating  "  that  he  had  scruples  of  conscience 
against  appearing  in  court  to-day,  and  attending  to  any  secular 
business,  and  that  he  believes  his  presence  and  aid  will  be  material 
in  the  progress  of  the  cause."  The  defendant's  counsel  offered  the 
use  of  copies  of  the  papers  referred  to,  and  insisted  upon  going  on 
to  trial.  His  honor  overruled  the  objections  of  .the  plaintiff,  and 
ordered  on  the  cause. 

1  Altered  by  Act  14  April  1834,  \  144,  P.  L.  367. 
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The  clerk  proceeded  to  call  a  jury,  and  three  jurors  only  an- 
swering, the  panel  being  exhausted,  the  defendant's  counsel  prayed 
a  tales  de  circumstantiias,  which  was  awarded  by  the  court ;  but 
there  was  not  a  sufficient  number  of  by-standers  in  the  court-house 
to  supply  the  tales ;  whereupon  the  plaintiff's  counsel  objected  to 
the  sheriff's  summoning  any  person  as  a  juror  who  should  not  be 
found  within  the  court-house ;  but  the  objection  was  overruled  by 
the  court,  and  the  sheriff  went  out  and  brought  in  from  different 
parts  of  the  city,  a  competent  number  of  juorors.  The  plaintiff's 
counsel  then,  without  offering  any  testimony,  took  a  nonsuit ;  and 
a  motion  to  take  off  the  nonsuit  being  overruled,  they  took  an  ap- 
peal to  the  Supreme  Court. 

Norris  for  the  defendants,  now  moved  to  quash  the  appeal.  He 
took  a  distinction  between  a  non  pros.,  which  are  the  words  used  in 
the  Act  of  the  20th  March  1797,  and  a  nonsuit,  as  taken  by  the 
plaintiff's  counsel  in  this  case.  He  referred  to  Virtue  v.  Patterson, 
17  S.  &  R.  249. 

Champneys,  for  the  appellants,  contended  the  case  fell  within  the 
express  provisions  of  the  act  referred  to,  and  was  sustained  by  the 
decision  in  Virtue  v.  Patterson.  The  motion  to  quash  was  over- 
ruled by  the  court. 

The  errors  assigned,  upon  which  the  appellants  claimed  to  have 
the  nonsuit  taken  off,  were,  1st.  That  Levi  Philips  was  the  only 
plaintiff  attending  to  the  preparation  of  the  cause  and  that  he 
could  not  appear  in  court  on  Saturday,  when  the  case  was  ordered 
on,  from  conscientious  scruples,  as  stated  in  his  affidavit,  that  day 
being  his  Sabbath,  according  to  his  religious  belief;  and  that  the 
cause  could  not  be  tried  without  his  assistance.  2d.  That  the 
original  papers,  on  which*  the  action  was  brought  and  others  were 
then  out  with  another  jury,  in  a  cause  between  the  same  parties, 
that  they  could  not  be  withdrawn,  nor  could  they  proceed  upon 
copies,  as  one  of  the  issues  was  in  the  plea  of  non  estfaetum.  3d. 
That  the  jury  was  improperly  selected.  That  upon  the  tales 
awarded,  the  sheriff  was  directed  by  the  court,  although  the  plain- 
tiff's counsel  objected,  to  go  out  of  the  court-house  to  make  the 
selection,  and  that  he  accordingly  went  out  and  made  a  selection 
of  persons  from  different  parts  of  the  city. 

Champneys  for  the  appellant,  contended  that  the  religious  obser- 
vance of  that  day  as  a  Sabbath  was  with  Mr.  Philips  a  matter  of 
conscience,  which  "  no  human  authority  can  in  any  case,  whatever, 
control  or  interfere  with,  and  that  no  preference  shall  ever  be  given 
by  law  to  any  religious  establishments,  or  modes  of  worship  :" 
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Cons.  Pcnn.  art.  ix.  sec.  iii.;  and  that  like  indemnity  and  protection 
are  found  in  the  Constitution  of  the  United  States  :  Amend.,  sec.  iii.: 
"  Congress  shall  make  no  law  respecting  an  establishment  of  re- 
ligion or  prohibiting  the  free  exercise  thereof."  It  is  in  vain  to 
say,  that,  "  we  have  guaranteed  to  us  the  rights  of  conscience,"  and 
that  "•  no  preference  "  shall  ever  be  given  to  one  creed  over  another, 
if  we  derive  no  practical  benefit  from  it.  If  courts  are  so  con- 
structed by  law,  and  justice  so  administered  as  to  take  from  a  party, 
either  his  conscience,  or  his  estate,  a  most  direct  and  injurious  •'  pre- 
ference "  in  such  cases  is  manifestly  given.  In  the  case  of  Stans- 
berry  r.  Marks,  2  Dall.  213,  a  fine  was  imposed  upon  a  Jew  for 
refusing  to  be  sworn  as  a  witness  on  his  Sabbath  ;  the  case  was  not 
argued,  and  the  question  was  partially  waived,  by  the  party  agree- 
ing to  dispense  with  his  testimony  ;  this  case,  therefore,  cannot  be 
considered  as  authority.  Christianity  and  conscience  are  parts  of 
the  common  law  of  Pennsylvania,  but  the  Jew  is  alike  protected  in 
his  religious  belief  with  the  Christian.  Updegraff  v.  The  Common- 
wealth, 11  S.  &  R.  408.  The  obligation  imposed  upon  Jews  to 
abstain  from  labor  on  the  Christian  Sabbath,  raises  no  implication 
that  the  law  will  not  protect  him  in  the  observance  of  his  own  : 
Commonwealth  v.  Wolf,  3  S.  &  R.  50.  It  was  decided  in  New 
York,  that  a  Catholic  priest,  who  received  the  confession  of  a 
parishioner,  could  not  be  compelled  to  disclose  upon  oath,  the  mat- 
ters thus  committed  to  him,  under  the  convictions  of  a  religious 
duty.  Report  of  the  case  by  Sampson  :  The  Commonwealth  v. 
Philips,  pages  91,  97,  104, 108, 113.  Congress,  and  public  opinion 
in  reference  to  the  Sunday  mails,  have  recently  passed  upon  this 
subject  very  emphatically.  On  the  2d  exception,  he  argued  the 
impracticability  of  going  on  without  the  papers.  That  they  were 
not  in  the  power  of  the  party,  not  by  his  own  act,  but  the  act  of 
the  law,  and  the  disadvantage  of  using  copies,  if  they  could  be  pro- 
cured, he  said  was  manifest.  On  the  3d  exception  :  the  Acts  of 
Assembly  contain  an  entire  and  perfect  system  for  selecting  and  re- 
turning jurors.  They  evince  a  uniform  object  and  design  through- 
out ;  that  is,  the  securing  of  entire  impartiality.  Nothing  is  left  to 
the  discretion  of  the  sheriff,  that  can  be  avoided.  See  4  Smith  L. 
237.  Where  a  sufficient  number  of  regular  jurors  do  not  answer, 
the  deficiency  is  to  be  made  up  of  "  qualified  by-standers,"  who  shall 
be  "immediately,"  summoned,  &c.  In  England,  they  are  in  such 
cases,  to  be  taken  "  de  circumstantibus,"  from  the  by-standers,  per- 
sons present :  not  out  of  the  court-house,  or  anywhere  in  the  city 
or  county.  The  term  is  a  technical  one,  and  has  a  fixed  and  precise 
acceptation,  and  the  practice  has  been  always  conformable  to  its  ap- 
parent meaning.  See  1  Penn.  Prac.  193  ;  3  Bla.  Com.  305 ;  0 
Jac.  Law.  Die.  172 ;  2  Saund.  Rep.  348,  note  1. 
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Montgomery  and  Norris,  for  the  appellee,  denied  that  the  rights 
of  conscience,  as  contemplated  in  the  constitution  of  the  state,  or 
of  the  United  States,  had  been  violated  in  this  case.  There  was 
no  coercion  to  change  his  faith,  or  to  alter  his  practice  in  pursuance 
of  it.  His  religious  observances  have  been  in  no  way  invaded. 
The  law  recognises  but  one  day  in  seven,  in  which  the  community 
is  exempted  from  secular  affairs,  but  different  sects  and  denomina- 
tions may  establish  many  more.  And  if  the  protection  claimed  in 
this  case  was  extended  to  all,  we  would  not  have  a  juridical  day  in 
the  week.  The  faith  and  religious  worship  of  individuals  is  pro- 
tected, but  the  decision  in  this  case,  affected  merely  a  civil  right  in 
the  performance  of  a  civil  duty. 

The  point  seems  to  have  been  settled  in  the  cases  referred  to  in 
2  Dall.,  and  in  11  S.  &  11.  But  the  plaintiff  waived  his  objection 
in  this  case,  by  actually  coming  into  court,  and  being  sworn  to  the 
affidavit  exhibited.  Having  voluntarily  attended  to  the  case,  so 
far  us  advanced  his  own  interests,  he  could  not  refuse  further  to  at- 
tend, so  as  to  prejudice  those  of  his  opponents ;  at  all  events,  his 
presence  was  not  necessary.  Everything  could  have  been  done  by 
attorney.  The  court  might  have  justly  concluded  the  object  was 
delay.  On  the  2d  point,  it  was  said,  that  the  plea  of  nnn  r.st 
factum  did  not  deny  the  execution  of  the  paper,  but  was  designed 
to  bring  into  adjudication  its  legal  operation  ;  an  offer  was  made  to 
procure  copies,  and  the  original  papers  were  subject  to  the  control 
of  the  court,  so  that  no  injustice  could  have  been  done.  As  to  the 
3d  exception,  the  object  of  the  Acts  of  Assembly  for  selecting 
jurors  was  to  avoid  collusion  and  fraud;  but  in  cases  where  the 
powers  of  the  sheriff  are  executed  immediately,  and  under  the  con- 
trol of  the  court,  there  is  no  danger  of  either.  If  the  word  "  by- 
standers," is  confined  to  persons  within  the  court-house,  the  right 
would  generally  be  without  any  practical  use,  for  competent  jurors 
could  not  often  be  had,  or  the  friends  of  parties  would  frequently 
be  taken  who  were  brought  there  by  interested  feelings  or  by 
design.  The  argument  ab  inconvenient^  is  particularly  applicable. 
The  language  of  the  statute  Henry  8,  c.  Go,  in  defining  the  per- 
sons to  be  selected,  refers  to  those,  "then  present  at  the  assizes." 
The  ground  for  selection  is  not  narrowed  down  to  the  court-house 
floor ;  and  by  the  letter  and  the  spirit  of  the  Act  of  17th  March 
1795,  2  Penn.  Law.,  Dall.  edition  202,  the  sheriff  has  his  bailiwick, 
within  which  to  make  his  selection.  In  2  Tid.  Prac.  783,  the  prac- 
tice is  said  to  be,  to  take  the  tales  from  remaining  jurors  belong- 
ing to  other  causes.  The  Act  of  1805,  in  directing  them  to  be 
taken  from  "by -slanders,"  was  not  designed  to  change  the  previous 
law ;  the  term  includes  those  round  and  about,  as  well  as  those 
present. 
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Champneys,  in  reply,  contended  that  the  case  in  3  S.  &  R.  50, 
sustained  his  view  under  the  first  point,  and  that  our  civil  conduct 
and  social  relations  often  grow  out  of  our  religious  persuasions,  and 
that  the  peculiar  faith  is  violated,  where  the  practices  necessarily 
growing  out  of  it  are  disregarded.  On  the  2d  point,  they  could 
not  accept  copies,  which  they  had  not  compared,  and  which  they 
did  not  know  to  be  accurate.  And  under  the  plea  of  non  cst  fac- 
tum  they  could  not  move  without  the  original  covenant.  On  the 
3d  point,  he  contended  that  the  uniform  practice  had  been,  not  to 
go  out  of  the  court-house,  to  search  for  <k  by -slanders,"  and  that  the 
words  of  the  British  statute,  "those  present  at  the  assizes,  or  nisi 
priiis,"  did  not  extend  throughout  the  bailiwick,  but  clearly  re- 
ferred to  persons  then  present.  By-standers,  in  our  Act  of  Assem- 
bly distinctly  designates  persons  standing  around  in  the  court-house, 
and  not  round  the  county.  No  process  issues,  and  there  is  no 
mode  of  compelling  any  one  absent  to  attend.  Yet  if  summoned 
in  presence  of  the  court,  they  could  be  compelled  to  serve.  The 
argument  ab  inconvenienti,  only  applies  in  doubtful  cases.  This  is 
a  plain  case,  and  under  the  ordinary  practice,  no  difficulties  occur. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — The  religious  scruples  of  persons  concerned 
with  the  administration  of  justice  will  receive  all  the  indulgence 
that  is  compatible  with  the  business  of  government ;  and  had  cir- 
cumstances permitted  it,  this  cause  would  not  have  been  ordered 
for  trial  on  the  Jewish  Sabbath.  But  when  a  continuance  for  con- 
science' sake  is  claimed  as  a  right,  and  at  the  expense  of  a  term's 
delay,  the  matter  assumes  a  different  aspect. 

It  never  has  been  held  except  in  a  single  instance,  that  the  course 
of  justice  may  be  obstructed  by  any  scruple  or  obligation  what- 
ever. The  sacrifice  that  ensues  from  an  opposition  of  conscientious 
objection  to  the  performance  of  a  civil  duty,  ought,  one  would  think, 
to  be  on  the  part  of  him  whose  moral  or  religious  idiosyncrasy 
makes  it  necessary  ;  else  a  denial  of  the  lawfulness  of  capital  pun- 
ishment would  exempt  a  witness  from  testifying  to  facts  that  might 
serve  to  convict  a  prisoner  of  murder,  or,  to  say  nothing  of  the 
other  functionaries  of  the  law,  excuse  the  sheriff  for  refusing  to  exe- 
cute one  capitally  convicted.  That  is  an  exemption  which  none 
would  pretend  to  claim,  yet  it  would  inevitably  follow  from  the 
principle  insisted  on  here.  Indeed  a  more  apposite  instance  of 
conflict  betwixt  religious  obligation  and  social  duty,  can  hardly  be 
imagined.  Rightly  considered,  there  are  no  duties  half  so  sacred 
as  those  which  the  citizen  owes  to  the  laws.  In  the  judicial  inves- 
tigation of  facts,  the  secrets  of  no  man  will  be  wantonly  exposed, 
nor  will  his  principles  be  wantonly  violated  ;  but  a  respect  for  these 
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must  not  be  suffered  to  interfere  with  the  operations  of  that  organ 
of  the  government  which  has  more  immediately  to  do  with  the  pro- 
tection of  person  and  property ;  the  safety  of  the  citizen,  and  the 
very  existence  of  society,  require  that  it  should  not.  That  every 
other  obligation  shall  yield  to  that  of  the  laws,  as  to  a  superior  moral 
force,  is  a  tacit  condition  of  membership  in  every  society,  whether 
lay  or  secular,  temporal  or  spiritual,  because  no  citizen  can  lawfully 
hold  communion  with  those  who  have  associated  on  any  other  terms, 
and  this  ought,  in  all  cases  of  collision,  to  be  accounted  a  sufficient 
dispensation  to  the  conscience.  I  therefore  entirely  dissent  from 
the  opinion  of  the  Mayor's  Court  of  New  York,  in  the  case  which 
has  been  cited.  No  one  is  more  sensible  than  I  of  the  benefit  de- 
rived by  society  from  the  offices  of  the  Catholic  clergy,  or  of  the 
policy  of  protecting  the  secrets  of  auricular  confession.  But  con- 
siderations of  policy  address  themselves  with  propriety  to  the  legis- 
lature, and  not  to  a  magistrate,  whose  course  is  prescribed,  not  by 
discretion,  but  rules  already  established.  On  this  subject  I  ex- 
pressed my  sentiments  somewhat  more  at  large  in  Lesher  v.  The 
Commonwealth,  17  S.  &  R.  160,  and  I  am  for  setting  aside  this 
nonsuit,  certainly  not  for  any  supposed  interference  with  the  rights 
of  conscience. 

As  regards  the  remaining  points,  it  is  unnecessary  to  determine 
whether  papers  in  the  actual  custody  of  a  jury,  retired  to  consider 
of  its  verdict,  are  sufficiently  in  the  power  of  the  party  to  enable 
him  to  go  to  trial  safely  in  another  action,  because  it  seems  clear 
that  the  plaintiff  was  not  bound  to  go  before  the  jurors  returned  on 
the  tales.  Our  Act  of  Assembly  requires  talesmen  to  be  taken 
from  the  by-standers ;  and  in  this  respect  it  is  more  explicit  than 
the  English  statute,  which  directs  them  to  be  taken  from  the  per- 
sons attending  at  the  assizes.  Yet  the  construction  of  the  one  and 
the  other  has  never  been  so  liberal  as  to  include  any  but  those  ac- 
tually present  in  court ;  and  hence,  perhaps,  it  is  that  a  writ  for  a 
tales,  which  would  seem  necessary,  were  the  delegated  powers  of 
the  court  to  be  exercised  out  of  its  immediate  presence,  is  in  fact 
never  issued  ;  and  it  is  not  easy  to  say  how  the  sheriff  could  compel 
the  attendance  of  persons  picked  up  in  the  streets  without  it.  The 
practice  of  selection  by  the  sheriff,  except  in  this  particular  emer- 
gency, has  been  abolished  by  the  legislature ;  but  the  old  abuses, 
if  any  there  were,  would  soon  recur,  were  the  power  by  a  tales  to 
be  exercised  in  any  other  way  than  under  the  immediate  supervi- 
sion of  the  judges.  Difficulties  may  sometimes  occur,  for  want  of 
by-standers ;  but  it  is  safer  to  abide  by  a  settled  construction,  even 
at  the  expense  of  convenience,  than  to  introduce  a  remedy  at  the 
expense  of  uniformity  of  practice.  The  cause  is,  therefore,  to  be 
restored  to  the  trial-list. 

2  P.  £  W.— -21 
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ROGERS,  J.,  having  been  of  counsel  in  the  case,  and  Ross,  J., 
not  having  heard  the  argument,  took  no  part  in  the  decision. 

Nunsuit  set  aside,  and  the  case  remitted  to  the  Circuit  Court. 
Referred  to,  8  Barr  323. 


The  following  rule  for  the  Lancaster  District  was  adopted  by  the 
court  at  this  term  : 

JUNE  3d  1831.  Ordered  by  the  court,  that  each  Friday  shall  be  assigned 
for  hearing  all  motions  which  shall  be  regularly  put  on  the  motion-list,  and 
for  cases  of  distribution  of  money  in  court,  and  cases  that  may  require^sit- 
num  remedium ;  provided  that  a  preference  be  claimed  on  the  first  day  of  the 
period,  and  that  paper-books  be  furnished  in  all  cases,  and  notice  in  writing 
be  given  to  the  opposite  party. 


END  OF  MAY  TERM  1831— LANCASTER  DISTRICT. 
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MIDDLE  DISTRICT,  SUNBURY,  JUNE  TERM  1831. 


Sterrett's  Appeal. 


The  Orphans'  Court,  in  the  settlement  of  an  administration-account  are  not 
bound  by  the  technical  rules  of  evidence  ;  for  sitting  as  a  Court  of  Chancery, 
they  may  receive  secondary  evidence,  and  either  decide  on  it,  if  necessary,  or 
send  the  fact  intended  to  be  established  to  be  decided  by  a  jury. 

One  executor  barely  permitting  a  co-executor  to  receive  money,  where 
there  are  no  grounds  to  suspect  danger  of  losing  it,  does  not  make  him 
liable  therefor  ;  but  when  one  executor  has  money  actually  in  his  hands  and 
pays  it  over  to  the  other,  or  when  he  actively  assists  to  have  it  put  into  the 
hands  of  the  other,  he  is  generally  liable.1 

It  is  the  duty  of  the  Orphans'  Court  to  allow  to  executors  and  administra- 
tors, in  the  settlement  of  their  accounts,  a  credit  for  payments  made  to  heirs 
or  distributees.  And  herein  of  the  manner  in  which  such  allowance  should 
be  made  and  stated. 

The  allowance  to  executors  and  administrators  for  services  in  settling  the 
estate,  must  be  regulated  by  all  the  circumstances  attending  it ;  and  herein 
as  of  what  time  such  allowance  should  be  made. 

When  an  estate  is  so  situated  that  legal  advice  is  proper  to  direct  the  course 
of  the  executors,  the  reasonable  counsel  fees  paid  by  them,  are  a  just  charge 
against  the  estate. 

When  an  executor  presents  an  administration  account  to  the  Orphans' 
Court,  which  exhibits  a  balance  in  his  favor,  but  which  being  referred  to 
auditors,  their  report  exhibited  a  balance  against  the  accountant,  he,  and  not 
the  heirs,  should  be  charged  with  the  expense  of  such  reference. 

APPEAL  from  the  Orphans'  Court  of  Mifflin  county. 

This  case  was  argued  at  June  Term  1828,  when  it  was  referred 
to  auditors,  with  the  following  opinion  of  the  court,  which  was 
delivered  by 

1  Stfe  Brown's  Appeal,  1  Dull.  311  ;  McNair's  Appeal,  4  llawle  148;  Ver- 
ncr's  Estate,  6  Watts  liaO. 

(419) 
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HUSTON,  J. — James  Sterrett,  in  1812,  made  his  brothers,  John 
Sterrett,  Robert  Sterrett,  (and  William  McClure,  who  renounced,) 
executors  of  his  estate,  and  died  soon  after.  Robert  and  John 
Sterrett  proved  the  will,  and  letters  testamentary  were  granted  to 
them.  The  estate,  both  real  and  personal,  was  large.  In  March 
1815,  the  eldest  son  cited  the  executors  to  settle  their  account,  and 
this  was  followed  by  repeated  citations  up  to  the  autumn  of  1816, 
when  an  account  was  filed,  and  passed  by  the  register,  but  on  its 
being  presented  to  the  Orphans'  Court  for  confirmation  was  re- 
jected, as  it  would  seem,  because  on  the  face  of  the  account  large 
sums  had  come  to  the  hands  of  the  executors,  and  much  money 
was  due  by  them,  yet  no  charge  or  calculation  of  interest  was 
made  on  those  sums,  nor  any  reason  stated  why  interest  had  not 
been  charged.  Soon  after  this,  John  Sterrett  died.  The  matter 
rested  several  years.  Robert  Sterrett  then  filed  an  account,  in 
which  he  undertook  to  distinguish  the  sums  and  parts  of  the  ad- 
ministration of  the  estate,  transacted  by  himself,  and  for  which 
only  he  alleged  he  was  answerable ;  and  the  part  for  which  he 
alleged  the  representatives  of  John,  whose  estate  was  admitted  to 
be  insolvent,  were  liable.  The  Orphans'  Court  made  a  decree, 
charging  Robert  with  a  large  sum,  from  which  this  appeal  was 
taken.  Several  exceptions  were  stated  in  writing  to  this  decree, 
which  were  not  mentioned  in  the  argument,  and  which,  therefore, 
I  shall  consider  as  abandoned,  except  those  which  I  shall  notice. 

The  principal  points  discussed  were : 

1.  Robert  alleged  that  in  1814,  he  having  received  from  two  of 
the  debtors  of  the  estate  sundry  sums,  viz :  $804  and  $100,  he 
paid  them  over  to  his  brother  and  co-executors,  and  in  May  181*5 
the  further  sums  of  $750  and  $804.  It  appeared  by  entries  made 
by  John  in  his  lifetime  that  he  did  receive  from  Robert  the  first 
three  sums,  amounting  to  $904  in  1814,  and  $750  in  1815,  but 
the  receipt  of  the  last  sum  of  $804  was  utterly  denied,  and  the 
proof  adduced  was  as  follows :  "  A  son  of  Robert  Sterrett's  pro- 
duced a  paper;  he  stated,  that  in  1820  or  1821,  he  got  from  the 
widow  of  John  Sterrett,  a  paper  in  which,  among  other  things, 
John  charged  himself  with  this  disputed  item  of  $804,  as  received 
from  his  brother  and  co-executor,  Robert." 

The  original  paper  in  John  Sterrett's  handwriting,  and  which 
was  by  him  left  with  his  father,  the  accountant  and  appellant,  was 
lost,  as  appellant  swore.  The  copy  was  objected  to,  but  received 
by  the  Orphans'  Court,  and  rightly  ;  for  sitting  as  a  Court  of  Chan- 
cery they  were  right  in  receiving  it,  and  either  deciding  on  it,  f 
necessary  in  the  case,  or  sending  the  fact  to  be  decided  by  the  jury. 
But  in  the  view  there  taken,  and  here  also,  it  was  immaterial 
whether  Robert  paid  or  did  not  pay  over  that  sum  to  John. 
To  rebut  this  the  heirs  offered  in  evidence  the  account  filed  with 
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the  register  in  1816  by  Robert  and  John,  sworn  to  by  both  of 
them,  though  rejected  for  the  reasons  above  stated  by  the  Orphans' 
Court.  In  this  account  there  was  a  specification  of  certain  sums, 
as  received  by  Robert,  and  certain  others  as  received  by  John 
from  debtors ;  and  the  first  three  sums  above  stated,  as  received 
from  Robert,  but  not  the  disputed  item  of  $804  in  1805.  This 
was  objected  to,  because  it  had  been  rejected  by  the  Orphans' 
Court,  but  it  was  received,  and  rightly,  for  though  not  evidence  as 
a  record,  or  conclusive  as  to  what  was  on  the  face  of  it,  as  it  would 
have  been  if  passed  and  confirmed  by  the  Orphans'  Court,  and 
not  appealed  from ;  yet  it  was  a  statement  of  the  very  matter  in 
question,  not  only  subscribed  but  sworn  to  by  Robert  Sterrett  in 
the  lifetime  of  John,  remaining  on  the  files  of  the  Register's  Court, 
and  was  admissible  and  proper  to  be  considered  in  deciding  on  the 
evidence  adduced  to  disprove  this  new  item  charged  to  John  since 
his  death,  especially  considering  the  kind  of  evidence  adduced  in 
support  of  it. 

I  have  said  both  these  questions,  as  to  the  admission  of  evi- 
dence, became  immaterial  from  the  opinion  of  that  court  on  this 
part  of  the  cause,  which  decision  was,  "  That  Robert  Sterrett  was 
not  discharged  from  his  responsibility  for  those  sums  which  he  paid 
over  to  his  co-executor,  but  continued  liable,  and  must  account  for 
them." 

How  far  one  executor,  administrator  or  guardian,  who  has.  re- 
ceived the  money  of  the  estate  of  the  wards,  and  who,  instead  of 
keeping  it,  or  seeing  that  it  is  properly  applied,  pays  it  over  to  his 
co-executor,  co-administrator  or  co-guardian,  and  never  more  in- 
quires about  it  until  it  is  lost,  is  answerable  for  such  money,  is  an 
important  question,  and  if  not  settled,  ought  to  be — no  difficulty 
could  be  made  on  this  point,  were  it  not  for  a  decision  of  our  own 
court:  Brown's  Appeal.  1  Dall.  311.  Although  the  cases  in  that 
book  arc  generally  correctly  reported,  I  am  satisfied  there  is  some 
omission  as  to  the  facts  of  that  case.  It  professes  to  be  decided  on 
the  authority  of  1  P.  Wms.  242,  which  is  said  to  be  directly  in 
point.  Now  there  is  scarcely  a  feature  of  resemblance  as  the  facts 
are  reported  in  Dall.  In  the  case  in  P.  Wms.  the  insolvent  execu- 
tor actually  received  money — it  never  was  in  the  hands  of  the 
solvent  executor.  The  debtor,  it  is  true,  when  he  paid  the  money, 
required  and  got  the  joint  receipt  of  both  executors,  and  the  ques- 
tion was  whether  the  act  of  joining  in  the  receipt  made  the  executor, 
who  never  had  the  money,  liable;  on  the  ground  that  as  his  joining 
was  not  necessary,  he  ought,  if  he  did  join,  to  have  a  control  over 
the  money.  To  meet  this,  it  was  shown  that  the  executor  who 
actually  received  the  money  was  a  banker  in  good  credit,  and  with 
whom  the  testator,  during  his  life,  had  kept  large  sums.  In  short, 
that  case  only  decides  that,  under  the  circumstances,  the  bare  fact 
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of  joining  in  the  receipt  did  not  make  an  executor  liable  who  never 
received  a  penny  of  the  money ;  and  to  a  certain  extent  it  is  still 
unshaken.  The  barely  permitting  a  co-executor  to  receive  money, 
and  not  looking  to  it  when  there  are  no  grounds  to  suspect  danger 
of  losing  it,  does  not  make  a  co-executor  liable;  but  when  one  ex- 
ecutor has  money  actually  in  his  hands  and  pays  it  over  to  the 
other,  or  when  he  actively  assists  to  have  it  put  into  the  hands  of 
the  other,  he  is  generally  liable.  I  say  generally  liable,  for  I  will 
not  say  there  can  be  no  possible  case  in  which  he  would  be  excused. 
An  executor  having  money  due  to  creditors  or  legatees  residing  at 
a  distance,  and  who  was  at  the  point  of  death  and  knew  it :  or  who, 
from  misfortune,  was  for  the  time  become  totally  insolvent,  and  on 
his  way  to  a  prison ;  and  who,  in  such  circumstances,  paid  over 
money  to  a  co-executor  in  good  circumstances  and  credit,  might  pos- 
sibly be  held  not  liable.  I,  however,  give  no  opinion  as  to  this  nor 
some  other  cases.  I  only  mean  to  say  as  a  general  rule  an  execu- 
tor who  has  money  in  his  hands,  and  pays  it  over  to  his  co-executor, 
is  liable  ;  and  I  do  not  say  that  no  circumstances  can  exist  which 
will  form  an  exception.  What  is  the  present  case  ?  As  to  the 
money  paid  over  in  1814,  no  reason  is  given  for  this.  John  was, 
by  evidence,  more  a  man  of  business  than  Robert ;  but  this  is  too 
vague  to  found  any  rule  on.  It  appears  from  the  exhibits  in  this 
cause  that  Robert  received  this  money  in  Lancaster  county ;  that 
at  the  time  he  received  it  the  bond  of  Vance  against  his  testator 
was,  and  had  been  many  years,  due  ;  that  he  paid  the  interest  on  it, 
and  instead  of  paying  oft'  and  lifting  the  bond,  brought  the  money 
home  and  gave  it  to  his  brother.  As  to  the  next  year,  there  is 
still  less  excuse ;  before  he  received  the  money  he  had,  together 
with  John,  been  called  on  to  settle  their  account  as  executors ;  his 
brother,  though  reputed  rich,  was,  from  the  exhibits  in  this  case, 
indebted  deeply — about  $7000  to  one  bank.  Under  such  circum- 
stances, it  is  idle  to  talk  of  excusing  himself  by  saying  he  paid 
this  money  to  his  brother;  and  useless,  in  this  case,  to  inquire 
whether  he  did  or  did  not ;  he  is  equally  liable  for  it  whether  he 
gave  it  to  John,  under  such  circumstances,  or  used  it  himself;  here- 
after it  may  be  of  some  importance  to  him  in  a  claim  which  he  may 
make  for  a  dividend  of  John's  estate.  That  is  not  before  us.  The 
court  were  right  in  deciding  that  he  was  liable  to  the  representa- 
tives of  his  testator  for  this  money,  once  in  his  hands,  and  given 
over  to  John  Sterrett. 

The  next  point  discussed  is  as  to  this  bond  of  Vance,  which  was 
satisfied  in  1815.  The  Orphans'  Court  charged  Robert  with  all 
the  money  he  received  in  that  year,  and  they  gave  John  credit  for 
paying  off  this  bond  to  Vance.  In  this  we  think  there  is  error. 
The  uncontradictcd  proof  is,  that  a  certain  Cummins,  understand- 
ing that  these  executors  intended  to  pay  off  this  bond,  and  wishing 
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to  borrow  money,  made  his  own  bond  to  Vance,  and  gave  it  to 
Robert  Sterrett,  who  went  to  Vance  and  paid  him  his  money,  and 
lifted  the  bond  of  his  testator ;  then  gave  Vance  the  bond  of  Cum- 
mins with  himself,  and  his  brother  John  as  a  co-obligor.  Vance  ac- 
cepted this  bond,  and  gave  Robert  Sterrett  the  money  to  carry  to 
Curnrniris,  and  he  gave  it  to  him.  Cummins  has  since  lifted  his 
bond  by  repaying  the  money  to  Vance  or  his  assignee.  Now  Cum- 
mins arid  all  his  concerns  may  be  left  out  of  view ;  it  has  nothing 
to  do  with  the  matter  before  us.  In  plain  terms,  Robert  Sterrett, 
having  received  money  of  his  testators,  applied  a  part  of  it  to  dis- 
charge this  bond,  and  lifted  it ;  he  is,  therefore,  not  to  be  charged, 
without  at  the  same  time  being  credited,  and  the  item  of  $800  paid 
Joseph  Vance  about  the  4th  of  April  1815,  is  to  be  credited  to 
Robert  Sterrett,  and  the  interest  thereon,  from  that  time  until  set- 
tlement of  his  account,  amounting  to  $580.52,  is  not  to  be  charged 
to  him. 

To  make  these  alterations  it  will  be  necessary  to  state  the  account 
anew.  The  part  relating  to  Robert  and  to  John,  will  each  require 
material  alteration.  The  representatives  of  John  did  not  interfere 
with  this  account ;  nor  do  they  take  any  part  here ;  but  they  ought 
to  have  notice  to  attend  before  the  auditors.  They  are  not,  to  be 
sure,  the  representatives  of  James  Sterrett's  estate,  nor  can  they 
intermeddle  with  it :  since  the  death  of  John,  Robert  is  the  sole 
representative  of  James's  estate ;  but  the  representatives  of  John 
may  settle,  nay,  may  be  compelled  to  settle,  the  account  of  John, 
so  far  as  he  acted  in  James's  estate,  John's  representatives  may,  I 
say,  settle  a  separate  account  of  all  he  did :  it  is  true,  they  may 
permit  Robert  to  settle  the  whole  estate  of  James  :  but  if  he  sepa- 
rates it,  and  makes  distinct  accounts  for  himself  and  John,  it  is  the 
duty  of  those  who  represent  John,  to  see  that  the  part  of  the  ac- 
count which  relates  to  him  is  correct.  Robert  must,  therefore,  give 
notice  to  them  of  the  time  and  place  of  meeting  of  the  auditors. 

It  has  been  objected  that  the  Orphans'  Court  refused  to  give 
Robert  credit  for  moneys  paid  by  him  to  the  heirs  of  James.  There 
seems  to  be  some  misapprehension  on  this  subject.  The  Act  of 
1713.  in  every  part  of  it,  contemplates  that  the  executors  shall  not 
only  exhibit  an  account  as  to  the  payment  of  debts,  but  also  of  the 
payment  to  each  of  the  legal  representatives,  of  the  share  of  the 
personal  estate  which  shall  be  due  ;  and  the  llth  section  expressly 
provides  that,  when  any  of  the  said  minors  attain  their  full  age,  and 
the  persons  intrusted  with  the  estate,  shall  have  paid  to  such  minor 
his  full  share,  he  shall  enter  satisfaction  therefor ;  "  but  in  case  any 
of  them  refuse  so  to  do,  then  the  said  court  shall  certify  how  the 
said  persons  concerned  have  accounted  and  paid,  which  shall  be  a 
sufficient  discharge  to  the  guardians  and  tutors,  and  to  the  trustees, 
executors  or  administrators,  who  shall  so  account  and  pay  :  and. 
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therefore,  all  bonds  entered  into  for  the  payment  of  such  orphans' 
portions,  shall  be  delivered  up  and  cancelled."  Several  other  acts, 
I  may  say  all  other  acts,  contemplate  a  settlement  with  the  heirs 
as  well  as  the  creditors.  The  Act  of  the  13th  of  March  1815,  Purd. 
386,  states,  whereas  considerable  inconvenience  has  arisen,  and  may 
hereafter  arise,  by  reason  of  persons  dying  intestate,  whose  heirs, 
or  some  of  them,  reside  out  of  the  state,  who  have  been  advanced 
in  the  lifetime  of  the  intestate,  and  who  refuse  or  do  not  come  for- 
ward to  make  known  the  amount  of  their  advancements  and  settle 
the  estate,  and  the  administrators  cannot  for  this  reason  settle  their 
accounts,  &c.,  &c.,  and  then  goes  on  to  provide  a  mode  by  which  a 
settlement  may  be  made.  It  is  clear  from  these  enactments,  that 
the  law  contemplates  a  settlement  with  all  who  have  an  interest  in 
the  estate,  whether  creditors  or  heirs ;  but  the  creditors  must  be 
paid  before  the  heirs  can  claim ;  and  the  account  showing  the 
amount  of  assets  and  of  debts,  ought  to  be,  and  must  be,  shown  be- 
fore anything  can  be  ascertained  with  precision  as  to  the  amount 
due  each  heir.  Administrators,  however,  often  have,  where  there 
is  no  doubt  as  to  sufficiency  of  assets,  paid  in  part  to  the  heirs  be- 
fore all  the  debts  are  paid,  and  these  payments  have  been  brought 
into  the  account  promiscuously  with  the  payment  of  debts.  This 
occasions  difficulty  in  making  a  decree  as  to  the  balance  ;  and  this 
court  has,  on  more  than  one  occasion,  said  this  was  wrong.  The 
meaning  is,  executors  or  administrators  should  exhibit  an  account 
of  the  assets  ;  of  the  debts  and  credits  of  the  estate  of  decedents, 
the  balance  on  which  is  the  deficit  of  personal  assets;  or  is  the  fund 
from  personal  assets  to  be  distributed,  and  with  this  no  account  of 
payment  to  heirs  of  their  distributive  shares  ought  to  be  blended ; 
but  when  this  is  done,  and  at  the  same  time,  and  on  the  same  paper, 
may  and  ought  to  be  exhibited  the  payments,  if  any,  which  have 
been  made  to  each  distributee ;  and  showing  the  balance  still  due 
and  payable  to  them,  or  each  of  them,  or,  if  the  fact  is  so,  that  the 
whole  amount  due  has  been  paid  them  ;  and  when  the  whole  ap- 
pears to  have  been  paid,  the  administrator  is  discharged  as  above. 
It  is  not,  however,  necessary  that  the  executor  or  administrator 
should  subjoin  this  account  to  that  respecting  debts  and  credits,  to 
and  from  strangers,  or  that  it  should  be  exhibited  at  the  same  time  ; 
but  it  is  advisable,  in  many  cases,  that  it  should  be ;  as  the  balance 
in  his  hands  may,  by  a  late  act,  be  transferred  to  the  docket  of  the 
Common  Pleas,  and  entered  as  a  judgment  against  him. 

The  first  account,  however,  showing  the  state  of  debts  and 
credits,  must  be  adjusted  before  any  decree  can  be  made  as  to  dis- 
tribution ;  and  it  has  always  been  the  practice,  and  rightly,  to  ap- 
peal from  the  decision  of  the  Orphans'  Court  on  the  settlement  of 
such  account,  and  prior  to  any  account  with  the  heirs  being  inves- 
tigated. 
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If,  when  the  account  is  re-stated  with  dates,  &c.,  it  shall  appear 
that  any  of  the  money  paid  over  by  Robert  to  John,  was  actually 
applied  to  discharge  debts  of  the  deceased,  this  court  reserves  the 
power  of  considering  this  at  the  confirmation  of  the  account. 

At  June  term  1831,  the  auditors  made  a  report,  to  which  both 
parties  filed  exceptions,  which  were  argued  by 

Hall,  S.  Alexander  and  Potter,  for  appellants. 
Blancliard,  for  appellee. 

The  opinion  of  the  court  on  these  exceptions  was  delivered  by 

HUSTON,  J. — This  case  is  now  before  us  on  the  report  of  the 
auditors,  to  whom  it  was  referred  to  state  the  account,  so  as  to  ex- 
hibit what  was  done  by  the  executors  jointly ;  what  was  received 
and  paid  by  each,  and  generally  every  matter  appearing  to  them. 

Exceptions  are  filed  by  both  parties,  to  different  items,  and  in 
one  instance  each  side  objects  to  the  same  item. 

On  the  part  of  the  heirs,  the  first  objection  is  to  the  amount  of 
the  vendue  list.  In  a  prior  account  in  part,  filed  by  the  executors, 
they  had  charged  themselves  with  the  account  of  sales  at  vendue, 
$2584.56.  The  present  auditors,  on  examining  this  account,  dis- 
covered several  errors  in  the  addition,  and  made  the  real  amount 
$2473.81.  It  was  right  to  correct  this  error  and  charge  the  latter 
sum.  The  heirs  had  objected  to  that  account,  and  it  had  never 
passed  the  Orphans'  Court.  Errors  in  favor  of  the  executors  are 
here  corrected,  and  why  not  those  against  them.  If  the  vendue 
list  had  been  lost,  it  might  be  right  to  charge  the  executors  with 
what  they  had  stated  to  be  its  amount ;  but  this  addition  is  of  the 
items  of  the  same  paper  from  which  the  former  was  incorrectly 
taken. 

The  auditors  allowed  Robert  Sterrett  $500,  and  John  Sterrett 
§200,  as  compensation  for  time,  trouble,  expense  and  counsel  fees. 
The  personal  estate  exceeded  §0500,  and  a  large  real  estate  was  to 
be  sold,  and  the  money  distributed  among  the  heirs.  It  was  sold  to 
the  heirs,  or  rather  a  part  to  two  heirs,  and  another  part  to  two 
other  heirs,  and  in  some  way  all,  or  a  great  part  of  the  purchase- 
money  settled,  and  is  not  before  us.  The  heirs  say  the  allowance 
is  too  large ;  they  insist  on  the  delay  of  the  executors,  the  difficulty 
in  obtaining  a  settlement,  the  loss  by  John  Sterrett,  &c.  The  ex- 
ecutors object  that  they  are  charged  with  interest  on  all  sums  upon 
the  debted  side  of  the  account,  which  came  to  them  ten  years  ago, 
and  no  interest  is  allowed  on  their  compensation.  The  evidence 
before  the  auditors,  on  which  they  acted,  is  not  before  us.  It  some- 
times does  great  injustice  to  correct  matters  founded  on  facts  and 
evidence,  by  supposition  and  theory.  Where  an  executor  receives 
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money  each  year,  for  a  number  of  years,  and  pays  it  away  nearly  as 
he  receives  it,  perhaps  it  is  always  correct  to  allow  the  per  centage 
when  that  particular  transaction  was  completed.  But  when  money 
has  been  collected  and  never  paid  away,  but  used  by  the  executors, 
and  some  of  it  squandered,  it  may  be  right  to  allow  no  per  centage 
at  all. 

Where  an  estate  is  so  situated  that  legal  advice  is  proper  to 
direct  the  course  of  the  executors,  or  where  they  must  bring  suits  to 
recover  part  of  the  estate,  or  defend  suits  brought  against  them, 
counsel  must  be  employed ;  and  where  they  are  employed  to  obtain 
what  is  honestly  supposed  to  be  the  rights  of  the  estate,  the  estate 
ought  to  pay  the  reasonable  counsel  fees.  But  where  executors 
neglect  to  settle  and  pay,  and  are  used  by  creditors,  or  cited  by 
heirs,  and  employ  counsel  to  defend  them  in  their  iniquity,  no 
counsel  fees  should  come  from  the  estate.  The  man  who  is  doing 
Vrong  must  himself  pay  the  expense  of  that  wrong.  When  heirs 
are  asking  from  executors  what  is  unreasonable,  they  may  defend 
against  this,  and  the  heirs  ought  to  bear  the  expense  of  their  un- 
just claim.  In  this  case  we  think  the  allowance  large  enough  ; 
but  as  we  are  not  informed  of  all  the  facts  and  circumstances,  we 
don't  know  why  such  a  difference  was  made  in  the  allowance ; 
we  suppose  nothing  was  allowed  for  time  or  expense  in  this  pro- 
ceeding ;  we  therefore  make  no  alteration. 

After  charging  each  of  the  executors  with  the  proportion  of  the 
vendue  money  which  could  be  traced  to  their  hands,  there  remained 
§361.90  ;  as  to  this  sum,  there  is  no  evidence  which  of  the  -execu- 
tors collected  it,  and  the  auditors  think  it  ought  to  be  charged  to 
John,  the  deceased  executor.  We  see  no  reason  for  this.  Robert 
is  allowed  more  than  twice  as  much  as  John  for  time  and  trouble ; 
why  say  he  did  less  than  John  ?  On  all  that  appears  before  us,  we 
think  Robert  ought  at  least  be  charged  with  one-half  of  this  sum  ; 
and  we  direct  $180.95  to  be  added  to  the  sum  with  which  he  is 
charged,  and  the  same  amount  to  be  deducted  from  the  amount 
charged  to  John. 

There  are  some  small  items  excepted  to,  about  which  the  evidence 
is  uncertain  ;  we  leave  the  report,  as  to  these,  unaltered. 

As  to  the  charge  of  money  received  from  Nathaniel  Sterrett's 
estate.  This  is  to  some  extent  admitted,  but  said  to  have  been 
received  since  this  account  passed  the  Orphans'  Court :  and  as  it 
seems  there  are  also  other  matters  of  similar  kind,  we  only  say 
we  do  not  pass  on  this  ;  it  is  left  for  future  settlement. 

As  to  the  expenses  of  this  account  before  auditors.  The  heirs 
ought  not  to  pay  this.  The  reasons  are  obvious.  Robert  Sterrett 
filed  an  account  making  the  heirs  his  debtors;  he  owes  them  by 
this  account  nearly  $2000.  Robert  and  John,  the  executors,  must 
pay  this. 
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Robert  Sterrett  has  filed  two  other  exceptions.  Because  the 
auditors  did  not  allow  him  the  sum  of  $804,  which  he  alleges  he 
paid  in  May  1815,  to  his  co-executor  John  Sterrett.  There  is 
nothing  to  support  this  exception.  The  facts  go  far  to  negative  it. 
Robert  received  above  $1000,  in  April,  and  within  a  month  paid  to 
creditors  of  the  estate  as  much ;  if  he  gave  to  John  at  that  time,  it 
was  not  money  of  the  estate,  but  his  own,  and  if  lost,  he  must  lose 
it ;  he  cannot  throw  it  on  the  heirs. 

The  next  exception,  as  to  the  $761.92  paid  P.  McClure,  is  on  no 
better  footing.  The  proof  is,  that  John  paid  that  money.  John 
borrowed  from  her  the  sum  which  he  had  just  paid,  and  an  addi- 
tional sum,  and  gave  his  bond,  with  Robert  as  his  surety.  If 
Robert  has  been  compelled  to  pay  that  bond,  it  was  as  surviving 
obligor  of  John,  and  not  as  executor  of  James  Sterrett's  estate. 

The  report,  as  corrected  in  the  two  items  above  mentioned,  is 
confirmed. 

Referred  to,  10  Barr  153. 

Commented  on,  5  II.  271  ;  11  C.  295,  296. 

Followed,  8  Barr  205  ;  21  Smith  368. 


Brown  and  Watson  against  Kelso's  Ex'rs. 

A  summons  in  debt  issued  against  A.,  B.  andC.,  trading  under  the  firm  of 
A.  &  Co.,  which  is  served  upon  A.  alone,  a  rule  of  reference  entered,  which 
is  served  upon  A.  alone,  arbitrators  chosen  who  report  "  that  after  hear- 
ing the  parties,  their  proof,'1  &c.,  they  find  for  the  plaintiff  a  certain  sum. 
upon  which  a  general  judgment  is  entered,  and  an  execution  issued.  Held, 
that  such  judgment  is  void  as  to  B.  and  C.,  and  that  an  execution  against 
them  on  such  judgment,  although  issued  more  than  seven  years  after  the 
rendition  of  the  judgment,  may  be  set  aside  on  a  writ  of  error. 

ERROR  to  Mifflin  county. 

This  action  originated  by  summons  at  the  suit  of  Thomas  Elder 
and  John  Sloan,  executors  of  Elizabeth  Kelso,  deceased,  against 
John  Brown,  William  Brown  and  John  Watson,  acting  under  the 
firm  of  John  Brown  &  Company.  The  deputy-sheriff  returned  the 
writ,  "  Served  on  John  Brown.  Fees  $1."  On  the  21st  April 
1819,  (being  the  same  day  the  writ  issued),  the  plaintiffs  entered  a  rule 
of  reference,  which  was  served  on  John  Brown  only.  On  the  dav 
appointed  for  choosing  the  arbitrators,  no  one  attended  for  the  de- 
•fendants ;  they  were  chosen  by  the  plaintiff  and  prothonotary,  met 
on  the  2d  June  1819,  and  made  report:  "That  after  hearing  the 
parties,  their  proofs  and  allegations,  we  find  for  the  plaintiffs  the 
BUIU  of  $803.08,  with  stay  of  execution  by  consent  of  plaintiff's 
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attorney,  until  the  1st  of  June  1820."  The  name  of  Mr.  Ander- 
son was  upon  the  margin  of  the  docket  opposite  the  names  of  the 
defendants.  Upon  this  report  judgment  was  entered,  and  nfi.fa. 
issued  to  August  term  1820,  which  was  set  aside  at  the  instance  of 
the  plaintiffs.  An  alias  fi.  fa.  was  issued  to  August  term  1828, 
against  John  Brown,  William  Brown,  Jr.,  and  John  Watson,  trading 
under  the  firm  of  John  Brown  &  Company.  At  the  same  term 
Mr.  Hale  obtained  a  rule  to  show  cause  why  the  same  should  not 
be  set  aside,  so  far  as  respects  William  Brown,  Jr.,  which,  at  a 
subsequent  term  was  discharged  by  the  court.  This  writ  of  error 
was  then  sued  out  by  William  Brown,  Jr.,  and  John  Watson,  and 
several  errors  were  assigned,  the  substance  of  all  which  was,  that 
the  execution  issued  against  William  Brown,  Jr.,  and  John  Watson, 
against  whom  there  was  no  judgment. 

Hall,  for  defendant  in  error,  moved  to  quash  the  writ  of  error, 
on  two  grounds.  1st.  Because  it  was  taken  out  by  only  two  of 
three  defendants ;  and  2d.  Because  it  was  not  taken  out  within 
seven  years  after  final  judgment.  And  cited  Purd.  Dig.  777;  2 
Saund.  101,  e. 

Hale,  for  plaintiff  in  error,  answered  to  both  reasons,  that  the 
writ  of  error  was  taken  to  set  aside  the  execution  against  the  two 
defendants,  at  whose  instance  it  issued,  and  on  the  ground  that  as 
to  them  the  judgment  was  not  only  erroneous,  but  absolutely  void. 

Hall. — If  the  award  is  against  all  the  defendants,  and  the  judg- 
ment against  all,  it  is  good,  although  served  on  but  one :  Clemson 
v.  Beaumont,  2  Brown's  Rep.  215. 

In  a  joint  suit,  the  judgment  must  be  against  all  the  defendants: 
Reigart  v.  Ellmaker,  14  S.  &  R.  123;  1  Chit.  Plead.  26. 

The  award  is  against  all  the  defendants  and  the  judgment  is 
joint  against  all,  and  although  it  may  be  erroneous,  yet  it  cannot 
now  be  reversed.  The  appearance  is  general,  and  therefore  for  all : 
Scott  v.  Jsrael,  2  Binn.  145 ;  McCullough  v.  Guetner,  1  Id.  214. 

The  opinion  of  the  court  was  delivered  by 

RO<;KRS,  J. — It  is  impossible  to  inspect  the  record  without  being 
satisfied  that  this  is  a  judgment  against  John  Brown  alone.  The 
suit  was  brought  against  the  firm,  but  the  writ  was  served  on  one 
only.  "  Served,"  says  the  deputy-sheriff,  on  the  back  of  his  writ, 
"  the  within  on  one  of  the  defendants,  John  Brown." 

It  is  plain  that  Brown  alone  had  notice  of  the  time  the  arbitra-. 
tors  were  chosen,  and  this  fact  is  proved  by  the  oath  of  George 
Green,  who  served  the  rule  of  reference.  It  has  not  been  shown 
who  had  notice  of  the  time  appointed  for  the  meeting  of  the  arbi- 
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trators,  nor  whether  more  than  one  person  attended.  If  either  of 
the  other  defendants  were  present,  it  might  have  been  proved  with- 
out difficulty,  and  this  would  have  removed  the  objection  that  this 
is  an  attempt  to  make  them  liable  on  a  judgment,  without  affording 
them  an  opportunity  to  make  defence.  The  arbitrators  state,  as  is 
usual,  that  they  make  their  award  after  hearing  the  parties,  their 
proofs  and  allegations.  We  must  intend  that  the  parties  here 
spoken  of  were  the  plaintiff  and  the  person  who,  it  appears,  had 
notice  of  the  proceeding.  The  special  proof  of  service  cannot  be 
controlled  by  the  general  appearance  entered  by  Mr.  Anderson,  or 
the  return  on  the  back  of  the  writ.  If  we  had  nothing  more,  the 
fee  $1  endorsed,  accompanying  the  writ,  shows  that  the  service  was 
on  but  one  of  the  defendants. 

As  the  cause  was  referred,  and  award  made  before  the  return  of 
the  writ,  there  is  no  sufficient  reason  for  extending  the  entry  of  a 
general  appearance  beyond  an  appearance  for  John  Brown,  on 
whom  the  writ  was  served,  who  had  notice  of  the  arbitration,  and 
who  alone,  for  aught  that  appears,  attended  the  arbitration. 

Even  if  there  was  an  appearance  for  all,  after  the  award,  it  would 
not  make  this  a  valid  judgment  against  all  the  defendants.  This 
presents  the  case  of  an  execution  against  parties,  against  whom  no 
judgment  had  been  rendered,  which  is  clearly  void.  It  is  not 
merely  an  erroneous  or  irregular  judgment,  which  cannot  be  exam- 
ined after  the  expiration  of  seven  years. 

Execution  against  William  Brown  and  John  Watson  set  aside. 
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Commissioners  of  Mifflin  County  against  Brisbin's 
Administrators. 

The  Act  of  Assembly  of  the  30th  March  1791,  authorizing  an  appeal  from 
the  settlement  of  the  account  of  the  county  treasurer  by  the  auditors,  gives 
that  right  of  appeal  to  the  accountant  officer  only,  and  not  to  the  county. 

CERTIORARI  to  the  Common  Pleas  of  Mifflin  county. 

William  Brisbin  having  been  the  treasurer  of  Mifflin  county,  his 
accounts  were  submitted  to  and  settled  by  the  county  auditors,  who 
reported  a  balance  in  his  favor  of  $160.06.  From  this  decision 
and  report  the  commissioners  of  the  county  entered  an  appeal  to 
the  Court  of  Common  Pleas,  which,  on  motion  of  Mr.  Hale,  was 
stricken  off  by  the  court,  on  the  ground  that  absolute  bail  had  not 
been  given  by  the  commissioners  when  the  appeal  was  entered. 

Hale,  for  Brisbin's  administrators,  moved  that  the  writ  be 
quashed,  on  the  ground  that  a  certiorari  would  not  lie ;  a  writ  of 
error  being  the  proper  remedy  to  correct  the  error  of  the  Court  of 
Common  Pleas,  if  any  had  been  committed. 

ROGERS,  J. — Does  the  5th  section  of  the  Act  of  30th  March 
1791  gives  the  right  of  appeal  at  all  to  the  county,  and  does  it  not 
only  give  it  to  the  accountant  officer  ? 

Banks,  for  the  commissioners,  insisted  that  although  the  right 
of  appeal  was  not  given  explicitly  to  the  county,  yet  by  a  liberal 
and  .just  construction  of  the  act  it  was  given;  and  cited  Irish  v. 
The  Commonwealth,  3  Binn.  91. 

But  the  court  affirmed  the  order  of  the  court  below  by  striking 
off  the  appeal,  on  the  ground  that  the  Act  of  Assembly  did  not 
give  the  right  of  appeal  to  any  but  the  treasurer  or  accountant 
officer. 

Judgment  affirmed. 
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The  Burgess,  &c.,  of  Huntingdon  against  Jackson 

et  al. 

When  a  recognisance  entered  into  on  an  appeal  from  a  justice  of  the  peace 
is  defective,  the  proper  mode  to  proceed  is  to  obtain  a  rule  upon  the  appellant 
to  perfect  his  appeal  within  a  given  time,  or  show  cause  why  it  should  not  he 
dismissed.  But  it  is  error  in  the  Court  of  Common  Pleas  to  quash  such  ap- 
peal in  the  first  instance. 

ERROR  to  Huntingdon  county. 

This  action  originated  before  a  justice  of  the  peace,  who  ren- 
dered a  judgment  for  the  plaintiff  for  the  sum  of  $100.  The 
defendants  appealed  to  the  Common  Pleas,  and  entered  into  a 
recognisance  before  the  justice,  with  security,  "upon  condition 
that  the  defendants  in  the  above  suit  prosecute  their  appeal  with 
effect,"  &c. 

The  court  below  (Burnside,  president,  dissenting,)  struck  off  the 
appeal,  on  the  ground  that  the  defendants  did  not  enter  absolute 
bail  before  the  justice,  pursuant  to  the  Act  of  22d  March  1817, 
when  they  appealed. 

Miles,  for  plaintiff  in  error. 

If  the  recognisance  entered  into  on  the  appeal  be  defective,  the 
party  should  have  been  called  upon  by  a  rule  to  perfect  his  bail 
within  a  given  period ;  or  in  default  thereof,  that  the  appeal  be 
dismissed.  The  court  should  not  have  quashed  the  appeal  in  the 
first  instance :  Means  v.  Trout,  16  S.  &  R.  349 ;  Noble  v.  Houk, 
Id.  421. 

The  "&c.,"  means  every  necessary  matter  which  should  be 
expressed :  Wilson  v.  The  Commonwealth,  10  S.  &  R.  375. 

A  short  minute  of  a  recognisance  is  sufficient :  Commonwealth 
v.  Emery,  2  Binn.  431 ;  Moore  v.  McBride,  1  P.  &  W.  148. 

Sell,  for  defendant  in  error,  cited  Wash.  Turn.  Co.  v.  Callan,  8 
S.  &  R.  517. 

The  opinion  of  the  court  was  delivered  by 

ROGERS,  J. — The  proper  course  for  the  appellee,  as  was  decided 
in  Means  v.  Trout,  10  S.  &  R.  350,  was  to  call  on  the  appellant 
to  perfect  his  bail,  in  a  specified  period,  or  in  default  to  have  his 
appeal  quashed.  Had  the  appellees  pursued  this  course,  the  de- 
fendants would  have  an  opportunity  to  amend,  by  which  his  right 
of  trial  would  have  been  preserved.  If,  then,  there  was  nothing 
else  in  the  case,  the  judgment  must  be  reversed;  but  we  are  also 


432  SUPREME  COURT  [Sunbury 

[Burgess  <fcc.,  v.  Jackson.] 

of  the  opinion  that  the  recognisance  was  good.  The  condition  of 
the  recognisance  is,  "  that  the  defendants  prosecute  their  appeal 
with  effect,"  &c.,  which,  if  drawn  out  into  form,  would  be  in  strict 
conformity  to  the  Act  of  22d  March  1817,  which  prescribes  "that 
an  appeal  or  writ  of  error,  taken  by  a  corporation,  the  bail  shall 
be  taken  absolute  for  the  debt,  interest  and  costs,  on  affirmance  of 
the  judgment."  The  only  objection  which  can  be  made  is  to  the 
insufficiency  of  the  sum  named  in  the  recognisance,  but  this  defect 
the  appellee  might  have  cured  in  the  mode  pointed  out  in  the  case 
of  Means  v.  Trout. 

Judgment  reversed,  with   directions  to  the   Court  of 
Common  Pleas  to  reinstate  the  appeal. 

Referred  to,  3  C.  268. 

Commented  on  and  affirmed,  1  Jones  339. 

Followed,  6  Wh.  361 ;  7  H.  359  ;  7  Smith  171. 


Overseers  of  Milford  Township  against  McCoy. 

A.  having  no  resident  settlement  in  the  state  of  Pennsylvania,  received  an 
injury  in  the  township  of  Fermanah,  which  rendered  him  incapable  of  sup- 
porting himself,  he  was  taken  into  the  township  of  Milford.  where  he  had  the 
means  of  supporting  himself  for  six  days,  when  he  became  chargeable  ;  an 
order  of  maintenance  was  obtained  from  two  justices,  by  the  person  at  whose 
house  the  pauper  was,  directed  to  the  overseers  of  the  poor  of  Milford  town- 
ship. Soon  alter  the  pauper  died,  and  was  buried  by  the  individual:  Held, 
that  the  person  who  maintained  and  buried  the  pauper  could  not  recover 
from  the  township  of  Milford.  I 

WRIT  of  error  to  the  Common  Pleas  of  Mifflin  county. 

This  action  originated  before  a  justice  of  the  peace,  from  whose 
judgment  the  defendants  below  appealed. 

John  Barling  came  from  the  state  of  New  York,  and  was  in  the 
month  of  April  1828  employed  as  a  laborer  on  the  canal  in  Fer- 
manah township,  in  Mifflin  county.  In  May  1828  Barling  had 
his  leg  broken  by  an  accident.  Hawley,  his  employer,  who  owed 
him  a  small  sum,  endeavored  to  get  some  one,  who  lived  near  to 
the  place  where  the  accident  happened,  to  receive  him,  but  they 
all  refused ;  he  then  applied  ta  McCoy,  the  plaintiff  below,  who 
resided  on  the  opposite  side  of  the  Juniata  river,  and  in  Milford 
township,  to  receive  him ;  saying  at  the  same  time  that  provision 
would  be  made  for  his  support.  Hawley  paid  McCoy  for  six  days' 
keeping  the  man,  and  then  gave  him  notice  that  he  would  pay  no 
longer.  On  the  13th  June  1828  McCoy  applied  to  two  justices 
of  Mifflin  county,  who  resided  in  Fermanah  township,  for  an  order 
of  maintenance,  which  they  granted,  directed  to  the  overseers  of 


June  1831.]  OF  PENNSYLVANIA.  433 

[Overseers  v.  McCoy.] 

Milford  township.  This  order  was  delivered  to  them,  but  the  evi- 
dence did  not  establish  the  time  when. 

Barling  was  never  removed  from  McCoy's,  but  died  there  of  the 
wound.  This  action  was  then  brought  by  James  McCoy  against 
John  Brubccker  and  John  Rice,  Overseers  of  the  Poor  of  Milford 
township,  to  recover  the  price  of  maintaining  and  burying  Barling. 

When  the  jury  were  about  to  be  sworn,  the  court  directed  the 
clerk  to  swear  them,  as  to  the  defendants,  in  their  corporate  name, 
and  directed  the  record  to  be  amended  by  striking  out  the  names 
of  Brubecker  and  Rice,  which  was  done,  and  to  which  the  de- 
fendants excepted. 

The  court  below  being  of  opinion  that  the  plaintiff  was  entitled 
to  recover  in  this  suit,  the  jury  found  accordingly. 

Many  errors  were  assigned ;  the  substance  of  all  which  was : 
1st.  That  the  court  erred  in  their  opinion  that  Milford  township 
was  liable  at  all ;  and  2d.  That  they  erred  in  ordering  the  style  of 
the  suit  to  be  amended. 

Fisher  and  Potter,  for  plaintiffs  in  error. 

The  township  where  a  pauper  first  falls  sick  is  always  liable  in 
the  first  instance  for  his  maintenance.  Cited  Act  of  March  1771, 
sects.  21,  25,  27.  But  McCoy,  having  received  him  upon  the  en- 
gagement of  llawley  to  pay  for  his  maintenance,  cannot  afterwards 
resort  to  the  township.  It  would  be  a  fraud  upon  Milford  town- 
ship thus  to  introduce  a  pauper,  and  attempt  to  make  it  liable. 

Banks,  for  defendant  in  error. 

The  meaning  of  the  act  is,  that  the  township  where  the  funds 
of  the  pauper  become  exhausted  shall  be  liable.  If  he  has  funds 
when  he  falls  sick,  sufficient  to  keep  him  for  a  time,  and  with  those 
funds  goes  to  another  township  to  be  more  comfortable,  and  then 
becomes  a  charge,  that  township  must  maintain  him. 

No  appeal  lies  from  an  order  of  maintenance :  Overseers  of 
Lampeter  v.  Overseers  of  Lancaster,  2  Yeates  104.  And  in  this 
case  no  order  of  maintenance  was  necessary:  Overseers  v.  Bunn, 
12  S.  &  11.  292. 

The  court  had  authority,  by  the  second  section  of  the  Act  of 
2d  of  March  1800,  to  make  the  amendment:  Bailey  v.  Musgrave, 
2  S.  <fc  R.  211). 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — This  was  an  appeal  from  a  justice  of  the  peace, 
who  gave  judgment  against  the  overseers  for  the  sum  of  3-13.  In 
court  a  narr.  was  filed  on  a  quantum  merit  it  for  providing  meat, 

2  P.  &  W.— 28 
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drink,  washing,  lodging,  and  receiving  John  Barling,  a  pauper. 
The  jury  found  for  the  plaintiff  $28.02. 

The  testimony  made  out  the  following  case :  While  the  state 
was  making  the  canal  up  the  Juniata,  through  Mifflin  county, 
John  Ilawley,  a  contractor,  hired,  in  April  1828,  John  Barling  as 
a  laborer.  Barling  had  come  from  the  state  of  New  York,  and 
had  no  place  of  settlement  in  this  state.  Here  I  must  notice  a 
lamentable  defect  of  precision  in  the  dates  of  the  following  occur- 
rences. About  the  last  of  May,  Barling's  knee  and  leg  were 
badly  shattered  by  a  rock  falling  on  him — this  was  in  Fermanah 
township.  After  applying  to  two  other  persons  in  that  township, 
who  declined  receiving  the  wounded  man,  Ilawley,  on  the  advice 
of  Shull,  who  kept  a  tavern  in  Ferraanah,  sent  for  McCoy,  who 
lived  across  the  river  Juniata,  in  Milford  township,  who  agreed  to 
take  him,  and  Ilawley  promised  to  make  provision  for  him;  or 
that  provision  should  be  made  for  his  relief ;  and  Barling  was  re- 
moved to  Milford  township.  After  a  short  time,  Ilawley  told 
McCoy  he  would  be  no  longer  answerable  for  his  support,  and  that 
he  must  take  the  course  of  the  law. 

Ilawley  says  Barling  was  maintained  six  days  by  him ;  on  the 
13th  of  June  McCoy  applied  to  two  justices  of  Fermanah  town- 
ship, who  made  an  order  of  maintenance  on  the  Overseers  of  the 
Poor  of  Milford.  This  was  left  for  three  days  at  the  house  of  one 
Wright;  when  it  was  given  to  the  Overseers  of  Milford  did  not 
appear ;  it  was  in  the  possession  of  one  of  them  on  the  7th  of 
July>  as  he  acknowledged  at  the  trial  before  the  justice;  but  no 
one  asked,  nor  did  he  state,  when  he  received  it.  The  witness 
says  Barling  died  the  26th  of  July ;  but  this  suit  was  commenced 
the  2d  July,  and  the  case  heard  on  the  7th.  I  then  take  it  he 
died  in  June.  The  demand  of  McCoy  was  §61.  Ilawley  stated 
tho  money  due  by  him  to  Barling  was  only  sufficient  to  pay  his 
expenses  for  six  days,  which  he  paid  to  McCoy. 

Our  books  show  but  few  decisions  on  the  C9nstruction  of  the 
laws  for  the  support  of  the  poor.  Many  acts  of  Assembly  had 
passed  on  this  subject,  and  on  the  9th  of  March  1771  an  act  was 
passed,  intended  to  form  a  complete  system,  and  supersede  all  prior 
laws.  This  act  was  made  perpetual  by  the  Act  of  the  25th  March 
1782. 

It  is,  however,  singular  that  although  it  is  assumed  in  many  parts 
of  the  law  (particularly  the  22d,  2f>th,  and  preamble  to  the  27th, 
and  the  27th  sections),  that  every  person  who  is  unable  to  support 
him  or  herself,  shall  be  maintained  by  the  overseers  of  the  town- 
ship where  such  person  is  when  he  becomes  helpless ;  yet  there  is 
no  direct  provision  that  such  pauper  shall  be  so  maintained  in  any 
part  of  the  act.  The  law  had  made  so  many  provisions  for  gaining 
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a  settlement,  that  it  seems  to  have  been  assumed  that  every  person 
would  have  a  settlement  somewhere  ;  and  it  directs  that  the  ex- 
pense of  maintaining  a  pauper,  until  he  can  be  removed,  or  of  bury- 
ing him,  in  addition  to  maintenance,  if  he  dies,  shall  be  recovered 
from  the  township  where  his  settlement  was.  If  he  had  no  settle- 
ment, no  such  recovery  can  be  had,  and  the  expense  of  maintenance 
remains  on  the  township  in  which  such  pauper  was  when  he  required 
relief.  Our  courts  have  always  so  considered  it,  and  I  believe  so 
has  every  other  person.  The  order  of  maintenance  is  as  well  known 
as  the  order  of  removal,  though  the  former  is  nowhere  expressly 
directed  by  the  act.  See  2  Yeates  164  ;  12  S.  &  R.  292.  The 
present  case,  independently  of  the  question  decided,  presents  pos- 
sibly some  others,  between  different  parties  who  are  not  before  us, 
and  on  which  we  do  not  give  any  opinion.  I  mean,  how  far  Hawley 
is  liable  to  McCoy,  and  whether  Fermanah  township  was  not  liable 
to  support  the  man  whose  leg  was  broken  in  that  township,  he  hav- 
ing no  settlement  elsewhere,  and  to  bury  him  when  he  died  of  the 
wound.  We  have  here  only  to  decide  on  the  liability  of  Milford 
township. 

In  Phila.  v.  Bristol,  6  S.  &  R.  563,  some  particulars  are  stated 
which  may  be  useful  here :  A  woman  who  has  a  settlement  in  one 
township,  is  taken  in  labor  in  another;  she  cannot  be  removed  for 
some  time  ;  she  must  be  maintained  until  she  is  able  to  move,  and 
must  be  maintained  by  the  township  where  she  is,  and  redress  had 
from  that  where  she  has  a  settlement — if  she  has  no  settlement,  the 
expense  remains  on  those  where  she  was  taken  ill.  Generally,  a 
bastard  child  is  to  be  supported  where  it  is  born.  To  this  excep- 
tions are  stated,  as  where  a  woman  pregnant  of  a  bastard,  is  im- 
mediately before  delivery  removed  to  another  township  by  collusion, 
or  where  the  child  is  born  pending  an  order  of  removal,  and  is  then 
settled  on  the  township  against  which  judgment  is  given,  or  where 
the  mother  is  taken  in  labor  in  travelling  under  the  order  of  re- 
moval and  the  child  is  born  in  an  intermediate  township,  and  some 
other  cases.  And  it  is  there  settled  that  when  a  female  servant, 
pregnant  with  a  bastard  child,  is  put  to  hired  lodgings  to  be  de- 
livered, in  a  township  different  from  where  her  master  lived,  she 
may  be  removed  to  where  she  is  settled,  as  likely  to  become  charge- 
able, though  the  master  engaged  the  lodgings,  and  is  able  to  pay 
for  them,  and  that  although  the  master  had  no  such  intention,  yet 
it  was  a  fraud  on  a  township  to  send  such  a  woman  from  her  master's 
house  to  a  township  where  she  has  no  settlement,  and  then  make 
that  township  liable  for  the  support  of  the  bastard. 

The  case  in  12  S.  &  R.  292,  in  some  respects  resembles  the  pre- 
sent: in  one  at  least,  it  is  essentially  different:  that  case  proves 
that  a  stranger,  wounded  or  sick,  must  be  supported  by  the  town- 
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ship  where  he  is  at  the  time,  and  the  person  in  whose  house  he  is, 
can  by  proceeding  properly,  recover  for  the  time,  before,  as  well  as 
after  application  to  the  overseers.  That  the  omission  of  the  over- 
seers to  put  the  indigent  person  on  the  poor  book,  does  not  destroy 
the  right  of  recovery  against  them,  and  distinctly  recognises  the 
principle,  that  a  person  who  has  no  settlement,  must  be  supported 
where  he  falls  helpless. 

According  to  that  case  Fermanah  was  bound  to  support  him  the 
instant  he  was  disabled,  at  its  own  expense,  if  he  had  no  settlement, 
with  recourse  to  the  place  where  he  had  a  settlement,  if  he  had 
such  settlement. 

Perhaps  if  he  had  been  carried  by  persons  unknown  to  Milford 
after  he  was  wounded,  and  left  there  till  found  by  some  person, 
Milford  must  have  supported  him  ;  and  when  he  died,  buried  him 
at  its  own  expense ;  unless  he  could  have  recourse  to  Fermanah,  or 
the  persons  who  removed  him  to  Milford. 

This  is  not  that  case,  he  was  removed  to  Milford,  when  actually 
crippled — wounded  mortally — by  persons  well  known  and  volunta- 
rily (not  crippled  when  brought  to  his  door),  but  received  on  a  pre- 
vious agreement  by  McCoy  that  he  should  be  brought  to  Milford 
from  Fermanah,  and  this  on  some  promise  by  those  who  brought 
him,  that  provision  for  his  support  should  be  made.  I  do  not  say 
that  Ilawley  or  McCoy  intended  a  fraud  on  Milford,  but  most 
clearly  it  was  one,  and  in  its  consequence,  if  Milford  is  liable,  most 
palpably  so. 

The  fact  stated,  and  so  often  repeated  in  the  argument,  that  he 
had  some  funds,  can  deceive  no  one :  A  shilling  or  ten  shillings, 
are  funds  to  get  a  breakfast,  or  a  day's  boarding,  but  to  support  a 
man  while  the  leg  and  knee  are  shattered  by  the  falling  of  a  rock 
on  it,  are  in  fact  the  same  as  if  only  one  cent  or  not  a  cent  was  in 
the  pocket. 

I  can  at  once  perceive,  that  one  or  two  persons  in  Fermanah, 
having  refused  to  take  the  man  into  their  houses,  and  the  cruelty 
and  barbarity  of  dragging  him  for  miles  down  the  river,  struck  the 
judge,  and  he  seems  to  have  thought  of  the  humanity  of  McCoy, 
in  taking  him  into  his  house.  I  would  have  thought  better  of  that, 
if  he  had  not  charged  so  enormously  for  the  exercise  of  it.  Let  us 
consider  the  matter.  On  application  to  the  Overseers  of  Ferma- 
nah, they  must  have  provided  for  him,  and  on  their  application, 
a  house  would  soon  have  received  him.  If  instead  of  this,  it  is 
once  settled,  that  by  individuals  refusing  and  advising  to  go  further, 
a  sick  or  wounded  stranger  can  be  got  into  another  township, 
and  the  burden  of  maintenance  cast  on  that  township,  it  will 
encourage  and  increase  the  barbarity  of  refusing  a  wounded  man 
into  the  house.  As  it  is,  whoever  admits  him  is  sure  to  be  paid,  on 
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applying  to  the  overseers  of  his  own  township,  though  the  poor 
tax  may  be  increased.  By  the  mode  pursued  in  this  case,  the 
township  is  protected  from  maintenance,  and  the  burden  is  thrown 
on  the  first  township  in  which  a  man  can  be  found  who  will  receive 
him  in  expectation  of  getting  §2  a  day  while  he  stays.  Let  it  be 
understood  I  am  not  speaking  of  the  case  where  a  sick  or  wounded 
man  comes  to  the  door  and  asks  admission  ;  in  such  a  case  human- 
ity requires  that  he  should  be  received,  arid  the  law  provides  that 
the  householder  shall  be  paid.  This  is  not  such  a  case.  McCoy 
assisted  to  bring  him  into  Milford  on  an  agreement  of  some  kind. 
Milford  was  not  liable,  and  would  not  have  been  but  for  this  act  of 
McCoy.  I  care  not  whether  the  motives  of  Shull,  who  advised 
applying  to  McCoy,  or  of  Ilawley  or  McCoy,  were  good  or  bad. 
Let  them  answer  to  one  another  for  these  doings.  These  agree- 
ments or  contracts  cannot  affect  or  render  liable  those  who  never 
knew  or  heard  of  them,  nor  alter  the  law  and  remove  a  burden 
from  one  township  to  another,  at  least  not  in  favor  of  or  in  ease  of 
the  very  man  who  alone  gave  color  to  the  claim. 

If  the  two  overseers  of  the  poor  of  Milford  had  been  present, 
and  from  the  purest  humanity  had  agreed  and  assisted  to  remove 
this  man  to  Milford,  had  assessed  a  tax  and  paid  his  support  and 
burial  expenses,  the  auditors  could  and  would  have  rejected  their 
account,  and  they  individually  must  have  borne  the  expense. 
Humanity  is  amiable,  and  in  this  country  is  common ;  bnt  it  is 
and  must  be  exercised  by  every  individual  himself  on  his  own  funds 
or  personal  exertion;  when  it  requires  compensation  at  the  expense 
of  others,  and  especially  very  large  compensation,  it  ceases  to  be  a 
virtue.  As  a  court,  we  cannot  change  the  law,  even  where  we 
believe  it  grievous.  We  commend  its  exercise — but  in  deciding  on 
the  poor  laws,  in  cases  where  the  humane  applies  for  redress  under 
them,  we  must  take  the  law  as  it  is  written,  and  it  contains  no  pro- 
vision that  a  man  who,  on  a  contract,  brings  a  man  badly  wounded 
and  penniless  from  a  township  which  is  liable  to  support  him  into 
one  which  is  not  so  bound,  can  compel  the  latter  to  pay  him  for  hia 
support. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  8  C.  182:   14  Smith  150. 
Commented  on  and  distinguished,  12  Wr.  405. 
Followed,  10  W.  302. 
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Commonwealth  against  Huntingdon  Bank. 

The  Act  of  the  21st  of  April  1814,  which  exacts  a  duty  of  eight  per 
cent,  upon  the  amount  of  dividends  declared  by  any  bank,  provides,  that  upon 
the  failure  of  the  bank  to  pay  the  same  to  the  state  treasurer  within  a  given 
period,  he  shall  proclaim  the  charter  of  such  bank  to  be  forfeited.  Held, 
that  such  proclamation  having  been  made,  and  the  charter  forfeited,  will 
not  preclude  the  state  from  recovering  in  an  action  the  duty  of  eight  per 
cent.  also. 

ERROR  to  the  Special  Court  of  Common  Pleas  of  Huntingdon 
county. 

This  was  an  action  on  the  case  brought  by  the  Commonwealth 
to  recover  from  the  Huntingdon  Bank  eight  per  cent.,  the  state 
tax  upon  the  dividend  declared  by  the  said  bank,  for  the  year  end- 
ing the  first  Monday  of  November  1821. 

The  bank  was  incorporated  by  the  Act  of  the  21st  of  March 
1814,  and  continued  to  do  business  till  December  1821.  On  the 
first  Monday  of  November  1821,  the  bank  declared  a  dividend  on 
its  capital  stock  of  $2846.62,  and  on  the  24th  of  November  1821, 
remitted  and  tendered  to  the  state  treasurer  the  sum  of  $227.73,  in 
notes  of  the  bank,  which  he  refused  to  accept,  because  the  said  bank 
was  then  not  paying  specie  for  its  notes.  On  the  30th  of  December 
1821,  the  state  treasurer  officially  declared  the  charter  of  the  said 
bank  forfeited,  because  of  the  non-payment  of  the  state  tax.  The 
bank  never  afterwards  acted  under  its  charter. 

Upon  this  state  of  facts  the  court  below  was  of  opinion  that  the 
state,  having  exacted  the  forfeiture  of  the  charter,  was  not  entitled 
to  recover  the  money  also ;  and  rendered  a  judgment  for  the  defend- 
ant, which  was  here  assigned  for  error. 

Blancliard,  for  plaintiff  in  error. 

The  eight  per  cent,  which  the  Act  of  the  21st  of  April  1814, 
section  10,  provides  shall  be  paid  to  the  state,  is  a  duty  payable  by 
the  bank  for  the  privilege  of  banking;  and  the  provision  in  the  act 
that  the  charter  shall  be  forfeited  in  case  of  non-payment,  does  not 
take  away  the  common-law  remedy  to  recover  that  which  the  bank, 
by  the  acceptance  of  its  charter,  contracted  to  pay. 

The  offer  of  their  own  notes  in  payment  was  after  the  passage  of 
the  Act  of  the  27th  of  January  1819,  which  prohibited  the  treas- 
urer from  receiving  the  notes  of  any  bank  which  did  not  pay  specie. 
But  if  it  was  a  legal  tender,  yet  it  was  not  continued. 
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Potter,  for  defendant  in  error. 

The  Commonwealth  had  an  election  either  to  exact  the  forfeiture 
or  require  the  money,  arid  having  made  the  election,  they  could 
not  pursue  any  other  course.  It  was  evidently  not  the  intention 
of  the  legislature  to  resort  to  a  court  of  law,  but  to  compel  the 
payment  by  a  penalty.  There  is  no  provision  in  the  act  authoriz- 
ing a  suit  to  be  brought. 

The  court  was  of  opinion  that  the  judgment  of  the  court  below 
was  erroneous,  and  therefore  reversed  it,  and  entered  a  judgment 
for  the  plaintiff. 

Judgment  reversed,  and  judgment  entered  for  the  plaintiff. 


Lodge  against  Sinionton. 

Whatever  puts  a  party  upon  inquiry  amounts  to  notice,  provided  that 
inquiry  became  a  duty,  and  would  lead  to  the  knowledge  of  the  requisite 
facts  by  the  exercise  of  ordinary  diligence  and  understanding. 

APPEAL  from  the  Circuit  Court  of  Northumberland  county,  held 
by  Gibson,  Chief  Justice. 

This  was  an  action  of  ejectment,  in  which  the  heirs  of  Jonathan 
Lodge,  deceased,  were  plaintiffs,  and  Robert  Simonton  was  de- 
fendant. 

Previously  to  1770,  Samuel  Hunter  and  Jonathan  Lodge  were 
the  owners  of  three  applications  for  three  hundred  acres  each,  in  the 
names  of  Hunter,  Spenser  and  Popjay.  In  that  year  surveys  were 
made  upon  these  applications,  and  afterwards  re-surveys  were  made, 
and  the  location  of  one  or  all  of  them  changed,  so  as  that  a  body 
of  land  of  twelve  hundred  acres  was  included  within  the  surveys. 
This  it  appeared  was  done  for  the  purpose  of  preventing  the  loca- 
tion of  any  other  application  or  warrant  upon  any  part  of  these 
twelve  hundred  acres,  so  that  Hunter  and  Lodge  might  appropriate 
the  whole  to  themselves.  In  1773  they  obtained  a  warrant  in  the 
name  of  Gailey  for  three  hundred  acres,  which  was  executed  in  the 
same  year  by  Charles  Lukens,  and  located  within  the  bounds  of  the 
twelve  hundred  acres.  Another  survey  was  made  upon  this  war- 
rant in  17(JO,  which  located  it  upon  a  different  tract  of  land,  but 
still  within  the  twelve  hundred  acres.  This  survey  was  made  by 
Samuel  Hunter's  executors. 
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The  following  diagram  exhibits  the  whole  four  tracts,  and  how 
they  were  appropriated  at  different  times  : 


No.  i. 

1st.  Location  blank. 

2d.  Location  of  Spencer. 

3d.  Location  of  Spencer. 


No.  2. 


No.  4. 

1.  Location  of  Spencer. 

2.  Location  of  Popjay. 
2.   Location  of  Qailey. 

Land  in  dispute. 


1.  Loc.  of  Hunter. 
1.  Loc.  of  Gailey. 
3.  Loc.  of  Hunter. 


No.  3. 


1.  Location  of  Popjay. 

2.  Location  of  Hunter. 

3.  Location  of  Popjay. 


There  was  nothing  upon  the  title-papers  which  showed  that 
Lodge  had  any  interest  in  these  lands.  In  his  lifetime  Hunter  gave 
tract  marked  No.  1,  to  his  nephew,  William  Wilson,  who  procured 
it  to  be  re-surveyed  as  the  Spencer  tract  in  1787,  had  it  patented 
and  sold  it  to  Simonton,  the  defendant.  No.  2  Hunter  also  sold  in 
his  lifetime,  to  the  corporation,  "for  the  relief  of  Presbyterian 
clergymen."  No.  3  Hunter  and  Lodge  sold  to  Dougherty  rn  1774. 
In  1784,  Samuel  Hunter  died,  having  first  made  his  last  will  and 
testament  in  the  same  year,  which  contained  this  clause : 

"And  I  do  hereby  order  and  direct  that  the  plantation  and  tract 
sold  by  Mr.  Jonathan  Lodge  and  myself  to  George  Dougherty, 
that  the  remainder  of  the  moneys  due  to  me,  arising  from  that 
sale,  be  appropriated  by  my  executors  to,  and  for,  the  payment 
of  my  just  debts,  my  share  thereof  amounting  to  100Z.,  after 
deducting  the  moneys  necessary  for  patenting  the  same;  and  I 
do  further  order  and  direct,  that  the  plantation  and  tract  of  land 
in  Turbut  township,  near  to  Mr.  Hewett's  taken  up  by  Mr.  Lodge 
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and  myself,  to  be  sold  by  my  executors,  and  the  sum  of  24/.  lo*., 
paid  by  me  for  warranting  the  said  tract,  is  to  be  refunded  and 
paid  by  Mr.  Lodge  or  his  executors,  before  he  can  or  may  be  entitled 
to  any  share  or  purpart  thereof.  And  as  to  the  residue  of  my 
estate,  both  real  and  personal,  I  hereby  give,  devise  and  bequeath 
the  same  to  my  beloved  wife  Susannah,  and  my  two  daughters 
Nancy  and  Polly,  and  to  their  heirs  and  assigns  for  ever,  as  tenants 
in  common." 

Hunter's  executors  did  not  sell  the  tract  of  land  "  in  Turbut 
township,  near  to  Mr.  Hewett's,  &c.,"  as  directed  by  the  will,  but 
the  residuary  devisees  sold  the  same  to  Robert  Simonton,  the  de- 
fendant, in  1810.  There  was  nothing  in  the  evidence  which 
showed  that  Simonton  had  notice  of  the  sales  of  tracts  Nos.  2  and  3 
having  been  made  by  Hunter  in  his  lifetime.  There  was  a  great 
deal  of  complicated  evidence  in  the  cause,  but  the  foregoing  state- 
ment of  facts  will  sufficiently  explain  the  only  important  question 
which  arose,  and  was  decided  by  the  court.  Whether  or  not  the 
will  of  Samuel  Hunter,  under  which  Simonton  claimed,  and  the 
other  circumstances  of  the  case,  were  notice  to  him  of  Lodge's  title 
to  one-half  of  the  land  in  dispute  ?  His  honor  being  of  opinion 
that  it  was,  so  instructed  the  jury,  who  found  a  verdict  accordingly 
for  the  plaintiffs.  The  defendants  appealed. 

*$'.  Hepburn  and  Bellas,  for  appellants. 

The  opinion  of  the  Supreme  Court,  heretofore  delivered  by  Jus- 
tice Duncan,1  does  not  settle  the  question  of  notice,  unless  the  jury 

1  Thomas  Young  et  al.,  in  error,   j        Writ  of  error  to  the  Common  Pleas 
v.  >  of   Northumberland   county — present, 

Robert  Simonton  and  other.      )    all  the  judges. 

DUNCAN,  J.,  delivered  the  opinion  of  the  court. 

Plaintiffs  and  defendants  claim  under  a  warrant  to  James  fiailey,  of  24th 
September  1773.  It  would  appear  that  this  warrant  was  taken  out  and  paid 
for  by  Samuel  Hunter,  who  obtained  a  deed-poll  from  Gailey.  The  legal 
title  is  deduced  from  Samuel  Hunter  to  the  defendants,  who  hold  the  patent : 
and  if  they  are  purchasers  without  notice,  hold  it  discharged  of  any  alleged 
trust.  But  the  plaintiffs,  the  heirs  of  one  Jonathan  Lodge,  pretend  that  the 
land  was  taken  up  for  Samuel  Hunter  and  Jonathan  Lodge,  and  that  the  de- 
fendants purchased  with  notice  of  that  fact,  or  at  least  with  the  means  of  no 
tice,  by  the  medium  of  the  title  under  which  they  claim.  Samuel  Hunter 
being  seised  of  the  legal  title,  in  17S4,  by  a  codicil  to  his  will,  devises  as  fol- 
low (here  his  honor  read  the  clause  on  which  the  question  turns).  On  the 
14th  of  May  1810,  Alexander  Hunter  and  Mary  his  wife,  and  Mary  Scott, 
the  children  of  Samuel  Hunter,  and  his  widow,  grant  the  land  ( pro  tit  the 
deed)  to  Robert  Simonton,  one  of  the  defendants.  The  only  point  respects 
the  recognition  of  the  right  of  Jonathan  Lodge,  by  the  codicil  to  Samuel 
Hunter's  will.  As  to  that,  the  court  instructed  the  jury  that  there  does  not 
appear  anything  in  the  will  of  Samuel  Hunter  that  could  affect  Robert  Si- 
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should  first  find  the  fact  that  the  will  refers  to  this  tract  of  land ; 
if  it  did  not,  it  gave  no  notice.  Upon  the  three  applications, 
without  the  payment  of  purchase-money,  and  contrary  to  law,  four 

monton,  or  any  claiming  under  him,  with  legal  notice  of  any  claim  of  Jona- 
than Lodge,  for  that  it  would  appear  that  Lodge  was  entitled  to  the  proceeds 
of  some  land,  but  not  the  land  itself. 

Whether  or  not  the  clause  in  the  codicil,  directing  that  the  plantation  and 
tract  of  land  in  Turbut  township,  near  to  Mr.  Hewett's,  taken  up  by  Mr. 
Lodge  and  himself,  should  be  sold  by  his  executory,  and  the  sum  of  241.  15s. 

Ciid  by  him  for  warranting  the  said  tract,  to  be  refunded,  and  paid  by  Mr. 
odge,  or  his  executors,  before  he  could  or  might  be  entitled  to  any  share  or 
purpart  thereof,  applied  to  the  tract  in  dispute,  was  a  matter  of  fact,  to  be  de- 
cided by  the  jury.  If  they  found  it  to  apply,  its  operation  as  notice  was  mat- 
ter of  law.  This  clause  acknowledges  the  right  of  Lodge.  It  states  that  the 
land  was  taken  up  by  Lodge  and  Hunter;  that  the  tract  lay  in  Turbut  town- 
ship, and  near  to  Mr.  Hewett's,  as  this  trart  does  ;  and  on  the  purchase- 
money  being  refunded  by  Lodge,  or  his  executors,  recognises  his  right  to  a 
share  or  purpart  of  it.  It  was  notice  of  a  (rust.  The  conveyance,  though 
the  grantors  describe  themselves  as  heirs  at  law,  yet  states  the  will  and  the 
devise  of  the  tract  in  dispute  to  his  widow  and  heirs  at  law,  and  refers  spe- 
cially to  the  will :  ''  as  in  and  by  his  will  duly  proved,  and  remaining  in  the 
register's  office  at  Sunbury,  recourse  being  thereunto  had  appears."  The 
title  to  Simonton  is  under  the  will.  The  grantors  did  not  claim  as  heirs  at 
law.  The  widow  Sarah  could  not  be  heir  at  law  of  her  husband,  the  testator. 
They  did  not  claim  the  estate  as  one  descending  on  them.  There  was  no 
intestacy,  arid  they  did  not  take  under  the  will  as  heirs,  but  the  widow  and 
the  children,  under  the  residuary  devise,  take  as  tenants  in  common.  They 
take  by  purchase,  because  they  take  a  different  estate,  or  at  least  different 
pi>rtions  of  the  estate,  from  that  which  would  have  descended  to  them.  The 
widow  takes  not  by  descent;  the  children  take  not  by  descent,  for  they  take 
only  two-thirds.  By  descent,  they  would  have  taken  the  whole.  At  any 
rate,  the  conveyance,  by  the  recital  of  the  will  and  the  devise,  and  by  a 
direct  reference  to  the  will,  as  the  source  from  which  the  grantors  declare 
they  derive  their  right,  was  sufficient  to  put  the.  tendce  on  an  inquiry;  and  in 
all  cases  where  a  purchaser  cannot  make  out  a  title,  but  by  a  deed,  which  leads 
him  to  another  fact,  whether  by  description  of  the  parties,  recital  or  other- 
wise, he  will  be  deemed  cognisant  thereof:  for  it  was  crasxa  nef/liijentia,  that 
he  sought  not  for  it.  And  for  the  same  reason,  he  is  bound  by  the  whole  of 
its  contents:  Sugd.  Vend.  409,  500.  The  will  had  given'notice  of  the  trusts, 
and  the  purchaser  was  bound  to  take  notice  what  the  trust  was.  The  Lessee 
of  Willis  r.  Bucher,  2  Binn.  499,  establishes  this  doctrine  of  notice,  in  its 
fullest  extent.  It  was  there  decided  that  the  purchaser  under  a  patent  is 
bound  to  take  notice  of  a  will  recited  in  a  patent,  and  is  affected  with  notice 
of  what  appears  on  the  title,  unless  it  is  contrary  to  the  patent.  The  patent 
showed  the  devise  to  be  in  fee-simple.  The  will  only  gave  an  estate-tail.  The 
judge  who  delivered  the  opinion  of  the  court  observed  that  the  will  was 
recorded,  and  it  was  the  fault  of  the  purchaser  not  to  examine  it.  The  court 
below,  in  the  case  at  bar,  though  they  stated  the  law  accurately,  as  to  the 
effect  of  notice,  yet  when  they  instructed  the  jury  as  to  the  notice  afforded 
bv  the  codicil  to  the  purchaser,  they  fell  into  error.  For  they  said  that  there 
does  not  appear  anything  in  the  will  which  could  affect  Robert  Simonton,  or 
any  one  holding  under  him,  with  legal  notice  of  any  claim  of  Jonathan 
Lodge  to  Ike  land ;  and  they  assigned  this  reason  for  their  opinion,  that  it 
would  appear  that  Lodge  was  entitled  to  a  share  of  the  proceeds  of  some 
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tracts  were  surveyed.  If,  therefore,  Colonel  Hunter  clouded  the 
truth,  so  as  that  tract  he  referred  to  in  his  will  was  uncertain, 
it  was  so  uncertain,  and  made  so  by  himself,  that  it  would  not  be 
notice  to  Simonton,  who  is,  therefore,  an  innocent  purchaser,  with- 
out notice.  When  the  will  was  made,  undoubtedly  the  Gailey  war- 
rant was  not  laid  upon  the  land  now  in  dispute ;  suppose,  then,  the 
warrant,  and  in  addition  thereto  the  survey  upon  it  were  recited  in 
full  by  the  will,  and  Sirnonton  had  procured  from  the  office  copies 
of  them,  and  laid  them  before  him  ;  would  he  not  have  found  that 
they  had  no  reference  to  the  land  in  dispute  ?  And  would  not  any 
lawyer  have  advised  him  that  he  might  safely  buy  ? 

The  law  being  that  constructive  notice  must  be  explicit,  clear 
and  certain  :  Heister  v.  Fortner,  2  Binn.  40 ;  Billington  v.  Welsh, 
6  Id.  129,  how  can  the  will  of  Samuel  Hunter  be  construed  to  be 
notice  to  Simonton?  But  it  is  said,  it  was  designated  as  adjoining 
Ilewett's  ;  so  did  another  of  the  four  tracts ;  on  which  side  of 
Hewett's  did  it  lie  ?  for  two  tracts  adjoining  Hewett's  may  be  miles 
apart.  It  is  said,  that  the  fact  is,  that  Hunter,  in  his  lifetime,  had 
sold  the  other  three  tracts ;  and,  therefore,  the  will  could  refer  to 
none  but  the  land  in  dispute.  Is  this  argument  sound  ?  How  was 
Simonton  to  know  that  he  had  sold  the  other  three  tracts  ?  Was 
he  to  run  through  the  county  to  hunt  up  notice?  Were  the  deeds 
upon  record  ?  Where  was  he  to  go  ?  In  fact,  it  appeared  on  the 
trial  that  Colonel  Hunter  had  given  one  of  them  to  his  nephew,  for 
which  he  had  not  made  him  a  deed  at  all.  Is  this  the  clear,  cer 
tain,  explicit  notice  which  the  law  of  the  cases  cited  requires? 

As  between  themselves,  they  may  call  their  survey  what  they 
please,  arid  call  white-acre  black -acre,  and  black-acre  white-acre,  so 
long  as  it  affects  no  one  but  themselves ;  but  when  one  of  the  co- 
tenants  sells  his  interest,  and  a  third  person  comes  in,  either  the 
one  co-tenant  or  the  other  may  suffer  the  evil  consequence  of  the 

land,  but  not  to  tin?  land  itself.  Now,  it  is  evident  that  the  right  of  Lodge 
to  a  share  or  purpart  of  the  land  itself  was  recognised  bv  the  testator.  This 
right  is  founded  on  their  having  taken  up  the  land  together.  One  of  the 
usual  terms  on  which  land  is  taken  up  in  partnership,  is  an  equality  of  divi- 
sion by  a  line  between  the  discoverer  and  the  person  who  pays  the  purchase- 
money  and  takes  out  the  warrant — a  condition  adopted  by  Hunter  and 
Lodge. 

If  Hunter  and  Lodge  were  interested  in  Gailey's  warrant  and  in  the  lands 
located  on  it,  then  the  codicil  i/ires  nut  ice  of  their  interests,  if  from  the 
description  of  the  tract,  as  stated  in  the  will,  the  jury  should  find  it  referred 
t<>  that  tract.  But  the  jury  were  informed  that  let  it  apply  or  not  apply,  the 
codicil  did  not  give  notice  of  an  interest  in  the  land  itself,  but  only  in  the 
proceeds,  a  construction  clearly  erroneous  ;  for  whatertr  the  interest  oj'  Lodge 
tninht  be,  harintj  notice  sufficient  to  put  him  on  an  inquiry,  or  notice  of  the 
trust,  he  was  bound  to  take  notice  what  the  trust  teas. 

Judgment  reversed,  and  a  venire  dc  novo  awarded. 
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confusion  created  by  them  ;  but  it  shall  not  be  visited  upon  the  in- 
nocent purchaser. 

Donnel  and  Greenough,  for  appellees. 

Hunter  and  Lodge,  being  the  owners  of  three  applications  and 
surveys,  and  subsequently,  of  a  warrant  and  survey,  it  was  a  matter 
of  no  importance  to  any  one,  nor  is  it  an  important  fact  to  any 
question  of  law  which  arises  in'this  case.  That  they  shifted  them 
as  to  name  and  location  ;  that  they  called  Spencer  Hunter,  and 
Hunter  Gailey,  and  Gailey  Popjay ;  they  were  tenants-in-common 
of  the  whole.  As  to  Simonton,  this  circumstance  could  have 
created  no  confusion;  for  at  the  time  of  Hunter's  death,  he  had 
disposed  of  three  of  the  tracts,  and  had  but  one  left,  and  one  of  the 
three  Simonton  himself  had  purchased.  The  deed  from  the  devi- 
sees of  Hunter  to  Simonton  recited  the  will,  and  that  will  gave 
explicit  notice  that  Lodge  was  half  owner  of  the  land  in  dispute. 
The  will  designates  the  land  as  warranted,  and  adjoining  Ilewett's; 
and  under  this  very  Gailey  warrant,  which  was  the  only  warrant 
ever  Colonel  Hunter  owned,  Simonton  procured  the  land  in  dispute 
to  be  patented.  Add  to  this,  that  Colonel  Hunter  owned  no  other 
tract  of  land  at  the  time  of  his  death,  and  what  notice  could  be 
more  certain  than  that  which  the  will  gave  ?  At  all  events,  was  it 
not  all  that  the  law  requires,  that  -which  should  put  a  prudent  man 
upon  inquiry  as  to  the  title  ? 

Ross,  J. — In  this  case,  the  third  and  fourth  reasons  assigned  for 
a  new  trial  will  only  be  considered  at  this  time  by  the  court.  The 
following  is  the  provision  in  the  codicil  to  the  will  of  Samuel 
Hunter,  upon  which  depends  the  decision  of  these  exceptions : 

"  I  do  hereby  order  and  direct,  that  the  plantation  and  tract  sold 
by  Jonathan  Lodge  and  myself,  to  George  Dougherty,  that  the 
remainder  of  the  moneys  due  to  me  arising  from  that  sale,  be  ap- 
propriated by  my  executors  to,  and  for  the  payment  of  my  just 
debts,  my  share  thereof  amounting  to  100/.,  after  deducting  the 
moneys  necessary  for  patenting  the  same.  And  I  do  further  order 
and  direct,  that  the  plantation  and  tract  of  land  in  Turbut  town- 
ship, near  to  Mr.  Ilewett's,  taken  up  by  Mr.  Lodge  and  myself,  be 
sold  by  my  executors,  and  the  sum  of  241.  los.,  paid  by  me  for 
warranting  the  said  tract,  is  to  be  refunded  and  paid  by  Mr.  Lodge 
or  his  executors,  before  he  can  or  may  be  entitled  to  any  share  or 
purpart  thereof." 

This  codicil  is  dated  the  29th  of  March  1784.  I  cannot  per- 
ceive in  what  respect  the  provision  in  this  codicil  has  any  appli- 
cation to  the  land  in  controversy,  or  how  it  can  be  considered 
descriptive  of  it,  so  as  to  amount  to  a  constructive  notice  to 
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Simonton  and  others.  It  is  certainly  not  such  a  description, 
as,  if  contained  in  a  warrant,  would  locate  itself.  Would  it, 
then,  if  in  a  warrant  or  location,  be  constructive  notice  to  a  sub- 
sequent warrantee?  The  will  describes  it  as  a  plantation  and 
tract  of  land  in  Turbut  township,  near  to  Ilewett's.  But  how 
near  to  Ilewett's  ?  Was  it  near  to  Ilewett's  on  the  north,  south, 
east  or  west?  Again,  "it  was  taken  up  by  Lodge  and  myself." 
According  to  the  evidence,  there  were  three  other  tracts  in  the 
immediate  vicinity,  or  adjacent  thereto,  taken  up  by  Hunter 
and  Lodge,  to  which  the  same  description  would  have  been 
equally  appropriate.  But  further,  the  will  says  "  it  was  a  tract 
for  which  Hunter  had  paid  for  warranting  '241.  los."  This, 
however,  was  to  be  refunded  by  Lodge,  or  his  executors,  before 
he  could  be  entitled  to  any  share  or  purpart  thereof.  It  appears 
to  me  there  is  nothing  in  this  codicil  from  which  notice  to  Simon- 
ton,  that  Lodge  had  an  interest  in  the  particular  land  in  dispute, 
can  be  fairly  inferred.  A  history  of  the  transactions  respecting 
this  land,  as  collected  from  the  evidence  and  admissions  of  the 
parties,  relieves,  I  think,  the  point  from  all  doubt. 

From  this  it  will  appear  that  by  the  shifting  of  the  surveys,  and 
the  transposition  of  the-  names  of  those  making  the  location,  to 
tracts  different  from  what  they  called  for  by  the  first  set  of  surveys, 
all  was  not  honest  and  fair,  but  that  the  intention  was  to  render 
the  appropriations  and  surveys  so  confused  as  to  place  it  beyond 
the  p^-wer  of  any  bona  fide  settler  to  ascertain  whether  any,  and 
if  any,  what  part  of  the  tract  of  1200  acres  had  not  been  sur- 
veyed by  proper  authority,  arid  remained  unappropriated.  And  in 
this  they  succeeded.  It  was  a  fraudulent  attempt  to  exclude  all 
others  from  the  exercise  of  a  legitimate  right,  to  prevent  the  im- 
provement of  the  country,  and  appropriate  to  themselves  that 
which  did  not  belong  to  them.  To  sanction  such  conduct  would  be 
contrary  to  the  soundest  principles  of  morality,  and  would  aid  the 
efforts  of  unfair  practices. 

I  am  unable  to  find  anything  in  the  whole  transaction  that 
would  make  the  codicil  in  the  will  notice  to  Simonton  that  one- 
half  of  the  tract  in  question  was  owned  by  Lodge.  There  is  a 
difficulty  in  defining  with  any  degree  of  precision  the  rules  which 
govern  implied  or  constructive  notice.  No  general  rule  can  be 
laid  down  equally  applicable  to  every  case,  but  it  must  be  regu- 
lated in  a  great  measure  by  the  circumstances  of  the  particular 
case.  The  doctrine,  however,  generally  adopted  is,  that  what- 
ever puts  a  party  upon  inquiry  amounts  in  judgment  of  law  to 
notice,  provided  the  inquiry  becomes  a  duty,  and  would  lead  to 
the  knowledge  of  the  requisite  fact  by  the  exercise  of  ordinary 
diligence  and  understanding:  4  Kent's  Com.  172.  In  Heister  v. 
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Fortner,  2  Binn.  40,  it  has  been  held  that  tlie  registry  of  a  deed, 
defectively  proved  or  acknowledged,  is  not  constructive  notice  to  a 
subsequent  purchaser,  although  the  registry  be  made  in  the  proper 
county.  There  could  not  be  a  case  affording  a  much  stronger  im- 
plication of  actual  notice  than  a  deed  thus  recorded.  Still  it  was 
decided  not  to  amount  to  constructive  notice.  So,  also,  in  20 
Johns.  R.  659,  a  deposit  of  deeds  and  conveyances,  pursuant  to 
an  act  passed  "  to  the  end  that  persons  inclining  to  have  recourse 
thereto  might  inspect  the  same,"  was  decided  not  to  amount  to 
legal  notice  to  subsequent  purchasers.  See  also  Billington  v. 
Welsh,  5  Binn.  129.  In  James  v.  Morey,  2  Cowen,  it  has  been 
held,  that  the  registering  a  deed  of  conveyance  is  not  notice  to  a 
subsequent  purchaser,  except  in  cases  where  its  registry  is  made 
necessary  by  statute — thus,  for  example,  registering  a  sheriff's 
deed  would  not  be  notice  in  that  state.  So,  also,  in  the  same  case, 
it  was  decided  that  the  recording  an  assignment  of  a  mortgage  is 
no  notice  to  a  mortgagor,  so  as  to  render  payments  by  him  to  the 
mortgagor,  in  his  own  wrong — because  the  recording  an  assign- 
ment is  not  within  any  of  the  general  registry  acts :  2  Cowen  246. 
It  is  not  my  intention  to  enter  into  an  examination  of  the  numer- 
ous cases  that  arc  to  be  found  in  the  books  on  the  subject  of  notice. 
Justice  Duncan,  in  delivering  the  opinion  of  this  court  in  Peebles 
v.  Reading,  8  S.  &  R.  496,  has  gone  fully  into  the  question,  and 
pointed  out  the  various  kinds  of  notice,  and  the  difference  between 
them.  He  says  "  that  the  true  ground  in  all  cases  for  determin- 
ing the  question  of  notice  is,  that  in  itself  it  is  a  species  of  fraud, 
and  takes  away  the  bona  fides  of  the  purchaser,  and  puts  him  in 
mala  fide."  See  2  Equity  Cases  082;  1  Wash.  4. 

It  seems  clear  that  there  is  nothing  in  the  case  before  us  that 
can  amount  to  notice,  when  tested  by  the  principles  established  in 
the  cases  just  cited.  In  the  controversy,  to  such  a  state  of  inex- 
tricable confusion  was  the  whole  transaction  reduced  by  Lodge 
and  Hunter  that  no  man,  not  even  John  Spencer,  could  say  which 
tract  was  legally  appropriated.  For  on  the  26th  of  January  1785 
a  patent  was  granted  to  William  Wilson  for  327J  acres,  the 
premises  in  question,  which  had  been  conveyed  to  him  by  a  deed- 
poll  from  John  Spencer.  .But  in  1787  a  re-survey  was  made  by 
order  of  the  board  of  property,  at  the  instance  of  William  Wilson, 
by  which  Spencer's  survey  was  removed  to  No.  1,  where  it  had 
been  originally  laid  out,  and  a  patent  was  granted  to  Wilson  for 
that.  The  fact  that  Spencer  himself  could  not  tell  the  original 
situation  of  his  survey,  or  which  tract  had  been  appropriated,  is 
ample  evidence  that  there  is  nothing  in  the  will  of  Hunter,  which 
was  then  proved,  that  could  by  ordinary  diligence  and  under- 
standing lead  to  the  discovery  of  the  lot  that  was  designated,  or 
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intended  to  be  designated  thereby.  There  is  nothing  in  the  whole 
transaction  "that  takes  away  the  bona  fides  of  Simonton,  the  pur- 
chaser, and  puts  him  in  mala  fides." 

Are  not  bona  fide  purchasers  for  a  valuable  consideration,  with- 
out notice,  entitled  to  protection  against  secret  trusts?  and  is  not 
Simonton  such  a  purchaser  ?  The  heira  of  Lodge  certainly  are  not 
Ruch.  But  if  they  are  to  be  considered  in  the  light  of  purchasers, 
for  a  valuable  consideration — if  both  plaintiffs  and  defendants  have 
their  equities,  may  not  the  equity  of  the  one,  be  greater  than  the 
equity  of  the  other?  And  is  it  not  a  familiar  principle,  one 
equally  consonant  to  common  honesty  and  common  sense,  that  he 
who  has  the  greater  equity  must  be  preferred  to  him  who  has  the 
lesser?  It  cannot  be  pretended  that  the  heirs  of  Lodge  have  a 
greater  equity  than  their  father  would  have  had  if  living.  What 
then  was  his  equity  ?  The  warrants  were  taken  out  and  surveyed 
in  the  names  of  Hunter  by  Lodge's  consent.  He  authorized 
Hunter  to  sell  the  land  or  to  dispose  of  any  equity  he  had  in  it; 
and  after  a  deduction  Lodge  was  to  receive  one-half  of  the  pur- 
chase-money. This  appears  by  the  very  evidence  which  the  plain- 
tiff produces  from  Hunter's  will,  to  prove  constructive  notice.  But 
did  his  lien  continue  on  the  land  for  his  share  of  the  purchase- 
money  ?  His  suffering  the  warrants  and  survey  to  remain  in  the 
name  of  Hunter  as  the  real  owner  of  the  land,  with  an  understand- 
ing that  he  should  sell  the  same ;  and  at  the  same  time  rendering 
the  appropriations  uncertain  and  confused  was  acting  mala  fide 
towards  the  proprietary,  and  persons  desirous  of  making  appropria- 
tions according  to  the  customs  and  usage  of  the  land  office.  If 
Lodge  did  authorize  Hunter  to  sell,  would  he  have  any  more  lien 
for  the  purchase-money  than  Hunter  himself?  and  certainly  Hunter 
had  none,  though  he  had  a  legal  estate  which  could  only  be  divested 
by  legal  conveyances.  Whereas  Lodge  had,  at  most,  only  an  equit- 
able one,  which  might  be  lost  by  abandonment  or  relinquished  by 
acts  inconsistent  with  any  assertion  of  an  equitable  title. 

In  Lewis  v.  Madisons,  1  Munf.  303,  it  was  decided  that  the  rule 
that  a  purchaser  is  bound  by  notice  does  not  apply  to  a  lien  claimed 
under  a  written  contract  so  vague  and  indefinite  as  not  to  designate 
with  any  certainty  the  specific  land  in  question.  In  this  case,  the 
description  of  the  land  (if  description  it  can  be  called),  contained 
in  the  will,  is  certainly  too  vague  and  indefinite  to  designate,  with 
any  certainty,  the  specific  land  in  question,  and  therefore  cannot  be 
notice  to  affect  the  defendant  in  any  manner. 

Simonton  has  the  legal  title.  Upon  what  principle  can  it  be 
contended  that  he  holds  one-half  in  trust  for  the  plaintiffs?  He 
is  not  a  trustee  by  the  express  provision  of  either  any  written  or 
unwritten  contract.  The  plaintiff's  case  is  not  a  resulting  trust. 
If  the  defendant  is  a  trustee  for  the  plaintiff  for  one-half  of  the 
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land,  it  must  "spring  from  circumstances  attending  the  transac- 
tion, as  accident,  mistake  or  fraud,  which  of  themselves  form  actual 
ground  of  chancery's  interference — inducing  it  to  imply  a  trust 
from  what  it  ascertains  to  be  the  conscientious  duty  of  a  party; 
and  thereupon,  in  accordance  with  its  general  principles,  to  com- 

Sel  the  performance  of  that  which  rational  justice  demands :" 
eremy's  Eq.  Jur.  94,  In  this  case  there  is  no  allegation  of  acci- 
dent, mistake  or  fraud,  and,  therefore,  the  plaintiffs  have  no  claim 
arising  under  these  principles,  I  am  clearly  of  opinion  that 
relief  could  only  be  granted  on  account  of  fraud;  and  that  fraud, 
consisting  of  a  purchase  with  notice  of  the  trust,  must  be  made 
out  by  clear  proof  of  what  would  amount  to  actual  notice.  It 
should  not  be  a  mere  rumor  or  knowledge,  but  a  notice  susceptible 
of  positive  proof,  or  what  is  the  same  thing,  a  precise  and  definite 
recital  in  some  of  the  deeds,  under  which  the  defendant  deduces 
title  of  the  trust.  The  interest  of  the  trustee,  and  the  property 
subject  to  the  trust,  should  be  designated  with  such  certainty 
as  to  be  easily  applied  to  the  land  held  or  alleged  to  be  held 
under  it.  I  am  opposed  to  extending  the  doctrine  of  construc- 
tive notice,  particularly  against  a  bona  Jide  purchaser  for  a  valu- 
able consideration.  A  clear  case  should  be  made  out  and  parol 
evidence  received  with  the  greatest  caution.  In  the  case  before 
us,  the  jury  should  have  been  so  instructed.  The  evidence  did 
not  warrant  the  charge  that  Simonton  had  constructive  notice 
through  the  will  of  Hunter  of  the  interest  of  Lodge's  heirs  in 
the  land.  The  court  were  correct  in  saying  "  that  in  the  will  no 
particular  tract  is  referred  to,"  and  should  have  added,  there- 
fore, too  vague  and  uncertain  to  be  notice  to  a  purchaser  of  any 
tract.  We  are,  therefore,  of  opinion  that  a  new  trial  should  be 
awarded. 

GIBSON,  C.  J. — Decisions  on  the  effect  of  defectively  registered 
conveyances,  deposit  of  title  papers,  and  most  of  the  others  that 
have  been  adduced,  shed  but  little  light  on  the  subject  before  us, 
which  belongs  to  another  branch  of  the  law  of  constructive  notice. 
The  only  apposite  rule  in  the  books  is,  that  a  purchaser  shall  be 
affected  whenever  there  was  enough  to  lead  a  vigilant  mind  to  a 
knowledge  of  the  truth ;  and  consequently  that  he  should  be  pre- 
sumed to  have  known  everything  of  which  any  part  of  his  title 
afforded  an  intimation  ;  for  not  to  follow  the  truth,  when  put  upon 
the  scent  of  it,  is  undoubtedly  gross  negligence.  And  this  I  take 
to  be  the  rule  in  Pennsylvania  as  well  as  elsewhere  ;  for  that  a  loss 
incurred  from  ignorance  shall  be  borne  by  him  who  had  reason  to 
suspect,  and  yet  refused  to  investigate,  rather  than  by  one  who  is 
chargeable  with  no  want  of  vigilance  whatever,  is  consistent  not 
only  with  precedent,  but  the  immutable  principles  of  reason  and 
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justice.  Nothing  can  be  more  vague  and  imperfect  than  the  infor- 
mation afforded  by  the  equivocal  fact  of  possession;  yet  it  is  held 
that  the  naked  possession  of  one  who  has  purchased  the  estate,  even 
though  he  entered  as  a  tenant,  is  constructive  notice  of  his  equit- 
able title  as  a  purchaser :  Sug.  Vend.  744.  Why  should  the  rule 
be  different  in  regard  to  circumstances  that  serve  to  identify  the 
subject-matter  of  the  conveyance?  If  it  is  meant  to  be  asserted  in 
the  opinion  just  delivered,  that  no  description  may  be  sufficient  to 
point  the  attention  of  a  subsequent  purchase,  but  such,  as,  if  used 
in  a  warrant,  would  dispense  with  a  survey,  or,  as  it  is  said,  make 
the  warrant  locate  itself,  I  have  only  to  say  that  the  doctrine  is  new 
to  me.  Very  different  was  the  notion  of  Chancellor  Kent  in  Green 
v.  Slayter,  4  Johns,  Ch.  45,  46,  who,  so  far  from  requiring  abso- 
lute, or  even  convenient  certainty,  charged  a  purchaser,  on  the 
principle  of  Us  pendens,  with  constructive  notice  of  the  trust,  where 
the  property  was  described  in  a  bill  in  equity,  as  "  divers  lands  in 
Crosby's  manor,"  a  description  certainly  much  less  specific  than  the 
one  in  the  codicil  before  us.  The  argument  there  was  as  it  is  here, 
that  there  was  nothing  in  the  description  which  pointed  directly  to 
the  land.  "It  is  true,"  replied  the  Chancellor,  that  there  might 
have  been  divers  lands  in  Crosby's  manor,  held  in  trust  by  Winter, 
(the  vendor),  and  yet  the  lots  he  sold  to  the  defendant  have  been 
held  by  him  in  his  own  absolute  right.  But  though  this  was  pos- 
sible, it  was  an  improbable  fact ;  and  if  ever  a  bill  contained  suffi- 
cient matter  to  have  put  a  party  on  inquiry,  the  bill  of  1809  an- 
swered that  purpose.  The  doctrine  of  Us  pendens  is  indispensable 
to  right  and  justice  in  the  cases,  and  under  the  limitations,  in  which 
it  has  been  applied;  and  according  to  the  observation  of  Lord  Man- 
ners, we  must  not  suffer  the  rule  to  be  frittered  away  by  exceptions. 
Was  it  too  much  to  have  required  of  a  purchaser  charged  with 
notice  of  all  the  facts  in  the  bill  of  1809,  to  hare  called  on  Winter 
to  disclose  the  source  of  his  title  ?  The  general  rule  of  this  court 
is,  that  whatever  is  sufficient  to  put  the  party  on  an  inquiry,  is 
good  notice  in  equity.  Lord  Hardwicke  in  Smith  v.  Low,  1  Atk. 
489.  The  least  inquiry,  even  of  Winter  himself,  would  have  satis- 
fied the  purchaser  that  the  lots  he  purchased  were  parcel  of  the 
trust  lands  mentioned  in  the  bill."  Was  not  the  necessity  of  such 
an  inquiry  equally  obvious  and  equally  imperative  in  the  case  be- 
fore us?  I  am  relieved  from  the  task  of  weighing  the  authority  of 
Chancellor  Kent  in  the  preceding  case,  against  that  of  the  court  in 
Lewis  v.  Madisons,  1  Munf.  803.  as  there  is  no  essential  discrepance 
between  the  two  cases.  In  the  latter,  the  contract  had  not  only  no 
apparent,  but  no  actual  connection  with  the  land  in  dispute  :  and 
the  generality  of  the  expressions  used  in  regard  to  it,  is  to  be  quali- 
fied by  the  consideration  that  they  were  predicated  in  relation  to 
the  particular  circumstances  of  the  case.  The  description  was  of 
o  P.  &  W.— 29 
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"land  willed  "  to  the  party  contracting,  when  in  fact  no  land  had 
been  willed  to  him,  so  that  an  inquiry  by  a  purchaser  would  have 
led  to  nothing,  even  had  the  words  embraced,  as  some  of  the  judges 
seem  to  think  they  did,  land  expected  to  be  willed  to  him  ;  and  a 
majority  put  the  case  expressly  on  the  ground  that  an  inquiry 
would  have  been  fruitless.  How  different  in  that  respect  is  the 
case  at  bar.  A  glance  at  its  circumstances  will  show  that  an  ap- 
plication of  the  warrant  to  any  other  than  the  tract  in  dispute,  was, 
in  the  words  of  Chancellor  Kent,  if  possible,  a  very  improbable 
fact.  It  was  more — it  was  absolutely  impossible.  The  defendants 
are  compelled  to  resort  to  Hunter's  will.  If  they  discard  that,  they 
disclaim  his  title ;  for  it  was  determined,  when  the  cause  was  here 
before,  and  on  ground  not  to  be  shaken,  that  the  persons  from 
whom  Simonton  purchased,  had  not  the  land  by  descent,  but  as 
residuary  devisees.  Simonton  was  therefore  bound  to  inspect  the 
codicil  with  the  will ;  and  what  does  it  contain  ?  It  contains  an 
explicit  declaration  that  "  the  plantation  and  tract  of  land,  in  Tur- 
but  township,  NEAR  TO  MR.  HEWITT'S,  was  the  joint  property  of 
himself  and  Lodge."  Now  I  should  suppose  it  enough  to  put  % 
purchaser  on  an  inquiry,  that  the  land  is  described  to  be  in  a  parti- 
cular township,  and  near  a  particular  occupant,  though  it  be  not 
specified  whether  it  be  near  him  on  the  north,  the  south,  the  east, 
or  the  west ;  and  even  though  the  party  had  other  lands  in  the 
same  township,  that  equally  answered  the  description,  which,  how- 
ever, it  will  be  shown,  ivas  not  the  case  here.  It  is  precisely  in 
such  a  case  that  an  inquiry  into  particulars  not  before  mentioned, 
becomes  proper  to  remove  the  possibility  of  misapprehension  by 
distinguishing  with  perfect  certainty  the  subject-matter  of  the  con- 
tract. But  it  is  a  most  important,  and,  as  it  appears  to  me,  a 
decisive  feature  of  the  case,  that  this  was,  not  merely  the  only 
tract  which  actually  adjoined  Hewitt,  but,  as  I  have  already  in- 
timated, the  only  one  owned  or  possessed  by  the  testator  at  the 
date  of  the  codicil,  which  answered  the  description  in  any  one 
point  or  particular,  for  the  other  three  tracts,  in  the  names  of 
Hunter,  Spencer  and  Popjay,  had  been  sold  by  him  years  be- 
fore, and  it  would  have  been  impossible  for  any  purchaser,  let 
the  peculiarity  of  his  apprehensions  or  power  of  combination  be 
what  it  may,  to  imagine  that  the  testator  was  speaking  of  any 
of  them,  when  he  was  directing  the  particular  tract  to  be  sold 
by  his  executors.  Whatever  ambiguity  there  might  have  been 
in  the  declaration  of  the  testator,  if  made  in  relation  to  the  state 
of  things  that  originally  existed,  or  if  he  had  continued  to  hold 
all  the  tracts,  there  is  none  at  all,  when  it  is  considered  that  he 
had  but  one  tract  at  the  time  to  which  it  could  be  applied,  and 
that  he  does  not  appear  to  have  had  another  inch  of  land  within 
the  township.  That  this  is  the  tract  in  dispute  is  not  controverted, 
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for  it  is  agreed  that  he  had  no  other  at  the  date  of  the  codicil 
to  which  it  could  be  applied.  He  and  Lodge  had  surveyed  1200 
acres  on  three  locations,  of  300  acres  each,  in  the  names  of  Hun- 
ter, Spencer  and  Popjay,  which  had  been  occasionally  shifted 
from  tract  to  tract,  in  order  to  cover  the  whole,  and  protect  the 
excess,  beyond  what  they  could  lawfully  hold  on  these  rights,  from 
appropriation  by  other  applicants.  The  unfairness  of  this  manage 
ment  has  a  tendency  to  prejudice  the  judgment  against  the  plain 
tiff's  right,  and  it  is  therefore'  hot  surprising  that  the  defendants 
have  had  the  benefit  of  considerations  that  could  be  legitimately 
urged  only  in  favor  of  a  title  adverse  to  that  of  Hunter  and  Lodge. 
But  however  fraudulent  their  conduct  may  have  been  in  relation  to 
the  public,  it  must  be  obvious  that  it  affords  no  ground  of  defence 
in  an  action  between  themselves,  or  persons  standing  in  their  re- 
spective places ;  and  it  is  to  be  held  in  remembrance  that  the  very 
question  here  is,  whether  Simonton  is  not  to  be  treated  as  standing 
in  Hunter's  place.  The  shifting  of  these  locations,  then,  is  to  be 
treated  as  inoperative,  further  than  that  as  it  may  have  served  to 
enable  Hunter's  devisees  to  conceal  Lodge's  right.  The  Gailey 
warrant  was  at  last  procured  to  cover  the  residue  of  the  land,  but 
surveyed  on  what  is  called  the  Hunter  tract,  which  is  not  the  one 
in  dispute ;  and  hence  the  point  of  defence  made  at  the  bar,  that 
Hunter's  admission  of  Lodge's  right,  being  made  in  reference  to 
a  title  by  warrant,  may  possibly  have  been  understood  by  Simon- 
ton,  as  predicated  of  the,  tract  originally  surveyed  on  the  Grailry 
warrant ;  in  other  words,  that  as  the  codicil  referred  to  a  warrant 
originally  laid  on  a  tract  appropriated  to  the  Hunter  location,  the 
admission  may  have  been  understood  as  made  in  reference  to  that 
tract.  To  say  nothing  at  present  of  the  undisputed  fact  that  this 
tract  had  been  sold  by  the  testator  himself,  perhaps  some  ten  years 
before,  to  the  corporation,  for  the  relief  of  poor  and  distressed 
Presbyterian  clergymen,  I  shall  for  the  sake  of  the  argument  admit 
the  possibility  of  such  a  misapprehension,  and  then  ask  whether  it 
could  be  founded  on  facts  and  circumstances  so  unambiguous  and 
leading  to  it  so  irresistibly,  as  to  have  silenced  all  suggestions  of  the 
propriety  of  further  examination.  In  the  first  place,  the  misap- 
prehension must  have  been  founded  on  the  gratuitous  assumption 
that  the  Gailey  warrant  was  particularly  alluded  to.  No  expression 
in  the  codical  authorizes  such  a  conclusion  :  yet  it  is  the  founda- 
tion of  the  hypothesis.  The  clause  is  in  these  words:  "And  I  do 
further  order  and  direct  that  the  plantation  and  tract  of  land  in 
Turbit  township,  near  Mr.  ffewett's,  taken  up  by  Mr.  Lodge  and 
myself,  be  sold  by  my  executors ;  and  the  sum  of  '241.  15s.,  paid  by 
me  for  warranting  the  said  tract,  is  to  be  refunded  or  paid  by  Mr. 
Lodge,  before  he  can  or  may  be  entitled  to  any  share  or  purpart 
thereof."  It  will  be  perceived  that  the  argument  is  that  Simonton 
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may  have  taken  the  admission  of  Lodge's  title  to  refer  to  the  Gailey 
warrant,  and  through  it,  to  the  Hunter  tract  on  which  it  had  been 
laid.  A  sufficient  answer  might  be  found  in  the  fact  that  the  other 
parts  of  the  description  are  altogether  inconsistent  with  that  suppo- 
sition, as  that  tract  was  the  very  furthermost  one  from  Hewitt,  in- 
stead of  being  near  him.  But  there  is  nothing  in  the  clause  to 
indicate  the  Gailey  warrant  in  particular,  the  description  being  not 
of  a  warrant,  but  a  tract  of  land  designated  by  its  situation  in  re- 
gard to  a  particular  owner,  the  species  of  the  title  being  mentioned 
incidentally,  and  for  a  different  purpose.  There  was  no  pretext, 
then,  for  an  assumption  that  a  tract  was  meant  different  from  that 
which  was  otherwise  described.  But  granting  that  Simonton 
may  have  had  reason  to  suspect,  what  happens  to  be  true  in  fact, 
that  the  Gailey  warrant  was  actually  meant,  yet  the  supposed 
cause  of  his  imputed  misapprehensions  as  to  the  particular  tract 
to  which  it  was  applicable,  depended  entirely  on  extrinsic  circum- 
stances ;  and  if  these  may  enter  into  the  case  to  give  color  to  the 
existence  of  a  mistake,  they  are  proper  to  be  used  in  order  to 
repel  it.  Now  if  Simonton  had  known  of  the  application  of  the 
warrant  to  the  Hunter  tract,  previous  to  the  date  of  the  codicil, 
it  is  reasonable  to  presume  he  knew,  not  only  that  the  Hunter 
tract,  but  all  the  others,  had  been  sold  by  the  testator  in  his  life- 
time ;  for  the  argument  supposes  that  he  was  acquainted  with  the 
management  of  these  lands,  and  consistently  with  that,  he  could 
not  have  been  ignorant  of  the  fact  that  both  the  Gailey  warrant  and 
the  testator's  admission  of  Lodge's  title,  were  inapplicable  to  any 
other  tract  than  the  only  one  of  which  he  retained  the  title,  be- 
cause he  was  directing  the  tract  of  which  it  was  predicated  to  be 
sold.  The  possibility  of  his  being  ignorant  of  the  previous  sales 
by  the  testator,  will  not  help  him.  Instead  of  acting  on  imperfect 
information,  when  better  might  have  been  had,  is  it  too  much  to 
require  him,  in  the  language  of  Chancellor  Kent,  to  have  called 
on  the  vendors  to  disclose  the  source  of  their  title  ?  Purchasing 
under  a  will  that  recognised  the  existence  of  a  trust  estate  which 
might,  as  described,  exist  in  the  land  he  was  treating  for,  and  this 
without  inquiry  or  examination,  he  ought,  it  seems  to  me,  to  be 
taken  to  have  acted  on  his  own  responsibility.  But  there  is 
enough  in  the  case  to  demonstrate  that  the  vendors  actually  did 
put  him  in  possession  of  the  origin  of  their  title  ;  the  proof  of  which 
lies  in  the  undoubted  fact  that  he  purchased  the  Gailey  warrant, 
along  with  the .  land,  as  its  appropriate  and  only  title.  What 
other  title  had  the  vendors  to  exhibit  ?  The  Hunter  location  had 
been  sold  by  the  testator,  as  already  remarked,  to  the  corpora- 
tion for  the  relief  of  Presbyterian  clergymen,  and  the  Popjay 
location  had  been  sold  by  him  and  Lodge  to  Dougherty  ;  added 
to  which  the  Spencer  location  had  been  given  to  Wilson,  and 
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conveyed  by  him  in  1790  to  Simonton  himself,  who,  if  he  did  not 
get  the  Gailey  warrant,  as  the  title  of  his  purchase  in  1810,  con- 
sented to  pay  for  the  land  in  dispute,  without  any  title  at  all — 
an  instance  of  negligence  too  improbable  to  be  credited,  or,  if 
credited,  too  gross  to  entitle  him  to  indulgence.  But  it  was  not 
pretended  at  the  trial  that  he  got  any  other  title.  On  the  contrary, 
it  was  exhibited  as  the  foundation  of  his  patent  and  the  origin  of 
his  right.  It  is  immaterial,  then,  what  may  have  been  his  pre- 
vious misconceptions  of  the  locality  of  the  Gailey  tract,  as  he  could 
not  believe  when  he  paid  the  purchase-money  and  received  the  con- 
veyance that  the  admission  of  an  interest  in  the  Gailey  warrant 
related  to  any  other  tract  than  the  one  to  be  held  by  the  warrant. 
If  he  had  ever  entertained  doubts  of  it  in  consequence  of  a  know- 
ledge that  it  had  once  been  applied  to  a  different  tract,  they  were 
susceptible  of  an  easy  solution  by  information  that  its  destination 
had  been  changed,  as  was  perfectly  competent  to  the  owners  of  it, 
before  survey  returned.  And  we  are  to  suppose  that  he  actually 
had  this  information,  and  was  satisfied  with  it ;  or  that  if  he  had  it 
not,  the  want  of  it  is  irnputable  to  his  own  carelessness.  The  mat- 
ter, then,  is  reduced  to  a  simple  dilemma.  If  the  admission  of 
Lodge's  title  is  referrible  to  the  particular  tract,  Simonton,  who 
purchased  it  under  the  will,  is  to  be  affected  with  notice  of  it.  But 
if  it  is  referrible  to  the  Gailey  warrant,  then  being  a  purchaser  of 
the  Gailey  warrant  also  under  the  will,  he  is  equally  to  be  affected. 
If  it  is  referrible  both  to  the  specific  tract  and  the  warrant,  he  is 
surely  to  be  affected,  as  he  is  a  purchaser  of  both. 

In  conclusion,  it  remains  for  me  to  express  a  dissent  as  to  the 
existence  of  a  fact  in  the  case  as  stated  by  the  judge  who  delivered 
the  opinion  of  the  court.  It  is  assumed  as  having  been  proved 
that  Hunter  was  authorized  by  Lodge  to  sell  his  equity  along  with 
the  legal  title.  If  that  were  so,  the  plaintiff  would  be  postponed  on 
a  ground  very  different  from  the  want  of  notice.  But  of  the  fact 
there  was  no  other  proof  than  what  may  be  thought  to  arise  by 
inference  from  Hunter's  direction  to  hi$  executors  to  sell,  for  he 
has  no  where  said  that  Lodge  gave  him  authority.  He  doubtless 
supposed  he  could  make  title  without  any  particular  authority,  as 
he  had  the  legal  estate.  But  a  very  different  view  of  the  codicil 
was  taken  when  the  cause  was  here  before,  the  judgment  of  the 
court  below  having  been  reversed  for  misdirection  in  charging  that 
the  plaintiffs  were  entitled  to  the  proceeds  of  the  land,  but  not  the 
land  itself.  It  seems  to  me,  too,  the  very  point  mooted  now  was 
ruled  then,  it  having  been  determined  that  the  codicil  was  construc- 
tive notice  of  the  trust,  and  that  all  which  remained  to  be  decided 
was  a  question  of  fact,  whether  the  description  in  the  codicil  was 
actually  applicable  to  this  particular  tract — a  matter  that  never  was 
disputed,  nor  could  it  be,  for  the  Gailey  warrant  and  the  land  in 
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controversy  were  the  only  title,  and  the  only  tract  that  remained 
subject  to  the  testator's  power.  With  an  unfeigned  respect,  then, 
for  the  judgment  of  my  brethren,  I  may  be  allowed  to  say  that  I 
retain  an  unshaken  confidence  in  the  opinion  I  delivered  to  the 
jury. 

Judgment  reversed,  and  a  new  trial  awarded. 

Referred  to,  1  W.  535 ;  1  Wr.  357. 
Followed,  6  Norris  247. 


Shaw  against  Lewistown  and  Kishacoquillas  Turn- 
pike Co. 

When  a  contract  is  entire,  before  any  recovery  can  be  had  of  the  considera- 
tion-money, the  plaintiff  must  prove,  that  he  has  performed,  or  is  ready  to 
perform  his  part  of  the  contract,  or  that  the  performance  was  prevented  by 
the  defendant. 

Time  may  be  an  essential  part  of  a  contract,  either  from  the  nature  of  the 
transaction  or  the  subject-matter  of  the  agreement. 

Time  may  be  made  a  material  and  essential  part  of  a  contract,  by  the 
express  undertaking  of  the  parties,  as  well  in  equity  as  at 'law  ;  and  when  so, 
must  be  as  strictly  observed  in  equity  as  at  law. 

Either  party  may  waive  any  right  introduced  into,  or  provided  by  the  con- 
tract, either  expressly  or  tacitly,  by  acts  or  declarations,  fairly  indicating  a 
relinquishment  of  any  provision  or  part  of  a  provision,  and  without  the  per- 
formance of  which,  unless  relinquished  or  waived,  a  recovery  could  not  be 
had.  In  all  such  cases,  the  facts  are  for  the  determination  of  the  jury:  but 
whether,  if  established,  they  amount  to  a  waiver,  is  a  question  of  law. 

APPEAL  from  the  Circuit  Court  of'Mifflin  county,  held  by  Jus- 
tice Huston. 

This  was  an  action  of  debt  brought  by  William  Shaw  against  the 
Lewistown  and  Kishacoquillas  Turnpike  Company. 

The  plaintiff  filed  the  following  statement : 

"  The  plaintiff's  demand  in  this  suit  is  founded  on  the  following 
instrument  of  writing,  a  copy  of  which  is  hereto  annexed,  and  made 
part  of  this  statement,  and  for  work  and  labor  for  the  Lewistown 
and  Kishacoquillas  Turnpike  Company,  by  Robert  Gamble  in  his 
lifetime,  and  William  Shaw,  plaintiff,  who  survived  Robert  Gamble, 
in  pursuance  of  the  aforesaid  instrument  of  writing,  '  Articles  of 
agreement  made  and  concluded  this  third  day  of  June,  in  the  year 
of  our  Lord  one  thousand  eight  hundred  and  fifteen,  between  the 
president,  managers  and  company  of  the  Lewistown  and  Kishaco- 
quillas turnpike  road  of  the  one  part,  and  William  Shaw  and 
Robert  Gamble  of  the  other  part. 

"  Witnesseth,  that  the  said  William  Shaw  and  Robert  Gamble, 
for  and  in  consideration  of  the  covenants  hereafter  mentioned,  on 
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the  part  of  the  said  president,  managers  and  company  of  the  said 
road  do,  by  these  presents,  for  themselves,  their  heirs,  executors 
and  administrators,  covenant  and  agree  to,  and  with  the  said  presi- 
dent, managers  and  company,  their  successors  and  assigns,  that 
the  said  William  Shaw  and  Robert  Gamble,  will,  at  or  before  the 
first  day  of  September,  one  thousand  eight  hundred  and  eighteen, 
make  and  finish,  in  a  complete,  substantial  arid  workmanlike  man- 
ner, that  part  of  said  road  beginning  at  the  court-house  in  the 
borough  of  Lewistown,  to  Kelley's  run,  on  the  tract  or  route  laid 
down  by  the  president  and  managers,  cutting,  moving  out  and 
opening  said  road,  fifty  feet  wide,  and  by  cutting  the  hills  and  fill- 
ing up  the  low  places,  so  that  no  part  of  said  road  shall  rise  more 
than  an  elevation  of  four  degrees,  and  cut  down  all  small  knobs, 
rises  or  hillocks  in  said  road ;  and  twenty-one  feet  in  width  in  said 
road  to  be  paved  or  bedded  with  stone,  to  the  thickness  of  twelve 
inches  in  the  middle,  and  gradually  diminishing  in  thickness  to 
nine  at  the  sides ;  and  the  stones  on  the  paved  part  shall  be  broken 
throughout,  so  that  all  the  particles  thereof  will  pass  through  a 
ring  of  three  inches  in  diameter.  The  bed  of  the  paved  part  of 
the  road,  previous  to  the  stones  being  put  on,  shall  be  prepared  as 
follows  :  the  sides  shall  be  cut  nine  inches  below  the  surface,  so  as 
to  form  a  shoulder  to  bed  the  stones  against,  and  the  earth  removed 
therefrom  shall  be  thrown  into  the  centre  of  said  road,  so  as  to 
form  a  convexity,  so  that  the  middle  of  the  road  may  be  from  six 
to  nine  inches  higher  than  the  sides ;  on  the  side  or  summer  road, 
all  trees  and  stumps  or  large  stones  to  be  removed  or  dug  out,  so  as 
to  bring  them  to  an  even  surface,  and  on  or  near  to  a  level  with  the 
paved  part  of  the  road,  but  not  in  any  one  instance  to  be  lower  or 
more  than  six  inches  higher;  one  summer  road  to  be  made  on  eacli 
side  of  the  paved  part  of  said  road,  from  six  to  eight  feet  wide ; 
and  at  all  small  streams  where  the  water  accumulates  in  wet  weather 
and  which  will  require  bridges,  there  is  to  be  paved  a  gutter  to  ex- 
tend across  the  whole  road  fifty  feet,  sufficient  to  carry  off  the  water, 
and  to  be  shaped  so  as  to  prevent  any  sudden  shock  to  carriages 
crossing  the  same;  and  the  said  William  Shaw  and  Robert  Gamble, 
are  to  procure  the  materials  for  making  said  road  at  their  own  ex- 
pense, and  to  do  as  little  injury  to  the  lands,  woods  and  property 
of  the  adjoining  inhabitants,  in  digging  up,  grubbing  or  hauling 
stone  or  other  materials  for  making  the  road  as  possible,  and  when 
the  pavement  of  stone  is  completed,  as  aforesaid,  to  clay  or  sand 
over  the  same,  so  as  to  render  the  travelling  convenient  and  com- 
modious. And  the  said  president,  managers  and  company  of  the 
said  road,  covenant  and  agree  to,  and  with  the  said  William  Shaw 
and  Robert  Gamble,  their  heirs,  executors  and  administrators,  that 
they  will,  when  any  section  of  the  road  paved  and  made  in  the 
manner  above  stated  is  completed,  being  forty  perches  or  more,  in 
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any  one  place,  to  tdke  the  same  off  their  hands  ;  and  furthermore, 
the  said  president,  managers  and  company,  agree  to  pay  to  the  said 
William  Shaw  and  Robert  Gamble  for,  and  in  consideration  that 
they  shall  make  the  road,  as  aforesaid,  complete,  and  in  a  work- 
manlike manner,  as  before  described,  and  at  or  within  the  term 
above  stated  and  agreed  upon,  $11  per  perch  from  the  court-house, 
and  313.50  per  perch  for  the  remainder  of  the  road  between  the 
end  of  the  first  mile  and  Kelley's  run,  to  be  paid  in  the  following 
manner,  to  wit :  when  they  shall  make  it  appear  that  the  work  has 
progressed  to  the  amount  of  §1000,  they  shall  afterwards  be  paid 
as  often  as  they  shall  call  for  money,  so  as  to  keep  the  work,  at  all 
times.  ^1000  in  advance  of  the  money  received,  until  the  whole 
road  is  completed,  and  then  they  shall  be  paid  the  balance ;  it  is  to 
be  understood  that  the  president  and  managers  are  to  pay  the  price 
of  materials  to  the  owners,  and  they  are  to  be  brought  to  the 
ground  by  the  contractors." 

Then  followed  a  statement  of  the  work,  labor  and  services  done 
and  performed  by  the  plaintiff,  amounting  to  §9473.50,  and  the 
usual  certificate  that  that  sum  was  due. 

The  Turnpike  Company  made  defence  on  two  grounds ;  first, 
payments  made  to  plaintiff  while  the  work  progressed,  and  second, 
that  the  contract  was  entire,  and  the  plaintiff  could  not  recover  at 
all  unless  he  would  set  out  in  his  declaration,  and  prove  that  he  had 
performed  the  contract  on  his  part  before  suit  brought. 

The  evidence  established  the  fact  that  the  contract  -had  not  been 
complied  with  by  the  plaintiff  in  these  particulars ;  that  the  road 
had  not  been  opened  fifty  feet  wide,  nor  had  the  summer  roads  "been 
made  at  all  in  many  places.  The  plaintiff  answered  to  these  objec- 
tions, that  inasmuch  as  when  the  road  was  stoned  twenty-one  feet 
wide,  the  turnpike  company  took  possession  of  it,  erected  gates 
upon  it,  and  took  toll  from  persons  travelling  upon  it;  he  therefore 
contended  that  he  was  entitled  to  recover  from  the  defendants  the 
actual  value  of  his  labor  bestowed  upon  the  road  according  to  the 
terms  of  the  contract. 

The  jury  found  a  verdict  for  the  plaintiff,  31720.91,  and  a 
motion  for  a  new  trial  being  overruled,  for  the  purpose  of  having 
the  question  argued  and  settled  in  this  court  the  defendant  ap- 
pealed. 

Potter,  for  appellants. 

The  act  of  incorporation  only  required  that  the  stone  road  should 
be  made  in  order  to  entitle  the  company  to  receive  toll ;  but  it  was 
perfectly  competent  for  them  to  contract  for  the  making  of  side- 
roads  in  addition  to  the  stone  road ;  by  which  its  usefulness  would 
be  increased ;  and  the  company  might  legally  take  toll  from  travel- 
lers, when  the  stone  road  alone  was  made.  Certainly  this  would 
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not  exonerate  the  contractor  from  his  engagement  to  make  the  side- 
roads,  and  otherwise  complete  his  contract ;  nor  could  it  be  con- 
strued into  a  waiver  by  the  company,  of  the  necessity  on  the  part 
of  the  contractor  to  make  the  road  as  he  engaged  to  do.  The 
plaintiff  did  not  allege  in  his  declaration,  nor  attempt  to  prove, 
that  he  had  performed  his  contract ;  nor  did  he  allege  a  waiver,  or 
attempt  to  prove  the  assent  of  the  company,  in  the  only  way 
known  to  the  law  in  which  they  can  assent  to  a  waiver  of  the 
terms  of  the  contract.  Cited  Pedan  v.  Hopkins,  13  S.  &  R.  47 : 
Cunningham  v.  Morrel,  10  Johns.  R.  203 ;  McMillen  v.  Vanderlip, 
12  Id.  165 ;  Thorpe  v.  White,  13  Id.  53 ;  Faxon  v.  Mansfield,  2 
Mass.  147 ;  Lancashire  v.  Killingworth,  3  Salk.  342  ;  2  Saund. 
252,  note  3. 

JBlanchard  and  Alexander  for  appellee. 

There  are  certain  actions  on  contract  in  which  a  compliance  to 
the  letter  must  be  proved ;  others  when  there  may  be  a  recovery 
without  a  literal  compliance.  When  the  main  object  of  the  con- 
tract is  fulfilled,  but  secondary  objects  not  completed,  there  may 
be  a  recovery,  subject  to  the  power  of  the  jury  to  deduct  from  the 
amount  a  rateable  proportion.  The  main  object  here  was  to  make 
the  stone  road,  so  as  to  enable  the  company  to  take  toll :  and  when 
this  was  done,  the  company  took  possession  of  the  road  and  used  it 
for  all  the  purposes  originally  intended.  This  was  virtually  a 
waiver  by  the  company  of  the  necessity  of  further  completion  by 
the  contractor.  Here  the  company  received  the  benefit  of  the 
workman's  labor,  which  amounts,  ipso  facto,  to  a  waiver,  and 
makes  the  company  liable  to  the  payment  of  a  pro  rata  sum  : 
Heck  v.  Shener,  4  S.  &  R.  249 ;  Decamp  v.  Fay,  5  Id.  328 ; 
Stoddart  v.  Smith,  5  Binn.  355 ;  Obermire  v.  Nichols,  G  Id.  104 ; 
1  Saund.  320,  note  1. 

The  defendants  are  now  in  possession  of  and  enjoying  the  fruits 
of  the  plaintiff's  labor,  and  it  would  be  against  conscience  that 
they  should  not  pay  for  it.  This  court  will  not  grant  a  new  trial, 
unless  injustice  has  been  done. 

Hale,  in  reply. 

In  all  the  cases  read,  where  the  specific  performance  of  a  con- 
tract was  enforced,  although  the  party  seeking  such  enforcement 
had  not  himself  complied,  as  where  it  was  not  in  the  power  of 
such  party  to  perform.  Not  so  here.  If  a  party  may  perform  a 
part  of  his  contract,  and  recover  compensation  for  the  part  per- 
formed, he  may  perform  that  part  which  is  most  acceptable  to  him, 
and  recover  on  a  quantum  mcntit;  thereby  destroying  the  con- 
tract, and  recover  upon  terms  never  imposed. 
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The  opinion  of  the  court  was  delivered  by 

Ross,  J. — The  only  question  presented  for  the  consideration  of 
the  court  in  this  case  is,  whether  the  plaintiff  can  support  this 
action  without  showing  that  he  has  performed  or  offered  to  per- 
form his  part  of  the  contract,  or  that  the  defendant  had  waived 
the  performance  thereof.  It  was  contended  on  the  trial  by  the 
counsel  for  the  defendant,  that  the  contract  being  entire,  the  plain- 
tiff could  not  recover  without  stating  and  proving  that  he  had 
performed,  or  was  ready  and  offered  to  perform,  but  that  the  per- 
formance was  prevented  by  the  other  party.  The  judge  who 
tried  this  case  declined  expressing  any  decided  opinion  on  this 
point,  but  refused  to  arrest  the  cause  at  that  stage  of  the  proceed- 
ings ;  remarking  to  the  counsel,  "  you  shall  have  the  full  benefit 
of  the  exception,  if  necessary,  but  I  will  not  arrest  the  cause  now  ; 
I  will  consider  the  points  against  you."  The  question  is,  there- 
fore, now  before  this  court  for  decision. 

If  it  be  decided  according  to  the  terms  of  the  written  contract 
alone,  as  set  forth  in  the  plaintiff's  statement,  he  clearly  is  not  en- 
titled to  recover,  because  it  is  an  entire  contract :  the  general 
rule  being  that  an  entire  contract  cannot  be  apportioned:  Chit. 
Con.  273.  The  plaintiff,  however,  in  this  case  attempted  to  ap- 
portion the  contract.  He  says  that,  having  made  and  bedded  the 
road  twenty-one  feet  wide,  according  to  the  stipulation  contained 
in  the  agreement,  and  it  having  been  accepted  by  the  company, 
and  licensed  by  the  governor,  he  has  a  right  to  recover  the  full 
amount  engaged  to  be  paid  him  on  the  completion  of  the  whole 
road,  without  making  or  finishing  the  side  roads,  or  opening  the 
road  fifty  feet  wide,  according  to  his  contracts  in  the  article  of 
agreement.  The  construction  of  the  contract  must  be  collected 
from  the  instrument  itself.  There  is  no  obscurity  in  any  of  its 
provisions.  The  duties  to  be  performed,  and  the  time  and  manner 
in  which  he  shall  receive  compensation,  are  clearly  designated. 
The  rule,  that  where  the  parties  have  entered  into  an  express  con- 
tract no  other  can  be  implied,  has  existed  so  long,  and  been  so  re- 
peatedly recognised  by  judicial  decisions,  as  to  have  become  an 
axiom  in  the  law :  6  Term  R.  324. 

A  court  of  chancery  never  professes  to  bind  a  man  to  any  agree- 
ment which  he  has  not  substantially  entered  into :  14  Ves.  407  ; 
Jer.  Eq.  467.  If  the  verdict  in  this  case  should  be  sustained,  it 
will  bind  the  company  to  pay  money,  which  by  their  contract  they 
were  not  bound  to  do,  until  that  part  of  the  plaintiff's  contract  was 
completed  which  remains  unfinished.  By  the  article  of  agreement, 
one  thousand  dollars  was  to  remain  unpaid  until  the  whole  con- 
tract should  be  performed.  And  it  is  conceded  that,  if  the  inter- 
est be  deducted  from  81~00  (the  amount  of  the  verdict),  the  bal- 
ance will  not  amount  to  one  $1000.  Yet  by  the  contract,  that 
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amount  of  work  on  the  road,  was  to  be  always  kept  in  advance, 
until  the  whole  should  be  completed.  The  whole  road  has  never 
been  completed,  and  the- plaintiff*  is  not  entitled  to  recover  anything, 
unless  he  can  show  there  is  more  in  arrear  than  $1000. 

This  principle  is  fully  established  by  the  cases  cited  during  the 
argument.  I  will  advert  to  one  of  them,  which  seems  to  me  deci- 
sive of  the  point  under  consideration.  In  Pedan  et.  al.  v.  Hop- 
kins, 13  S.  &  R.  47,  the  question  was,  whether  if  a  person  contracts 
to  build  a  bridge,  or  bridges,  the  work  must  be  finished  before  the 
plaintiff  can  recover.  Chief  Justice  Tilghman,  giving  the  opinion 
of  the  court,  says,  "  that  he  is  not  entitled  to  recover,  unless  the 
work  was  finished,  or  he  was  prevented  from  finishing  it  by  the  act 
or  consent  of  the  defendants."  In  the  present  case,  the  plaintiff 
has  not  finished  the  road  according  to  the  terms  of  the  contract,  and 
he  has  brought  the  suit  for  the  whole  amount,  which  would  have 
been  due  if  he  had  complied  with  the  contract.  He  cannot,  how- 
ever, recover  until  he  has  finished  the  work. 

On  the  subject  of  apportioning  an  entire  contract,  a  strong  case 
may  be  found  in  1  Salk.  65.  It  was  an  action  of  debt,  in  which 
the  plaintiff  declared  upon  an  instrument  of  writing,  whereby  the 
defendant's  testator  had  authorized  the  plaintiff's  testator  to  recover 
his  rents,  and  promised  to  pay  him  100/.  per  annum  for  his  service. 
The  defendant's  testator  died  three-quarters  of  a  year  after,  during 
which  time  the  service  had  been  performed ;  and  the  plaintiff  de- 
manded 75?.  for  the  three-quarters  of  the  year.  It  was  decided, 
that  being  one  consideration  and  one  debt,  it  could  not  be  divided. 
The  plaintiff  was  not  entitled  to  recover.  In  illustration  of  the 
position,  that  where  the  contract  is  entire,  it  cannot  be  apportioned, 
see  also  1  Swans.  438 — 9,  and  notes;  1  Saund.  288,  note  3;  Bro. 
Ab.  Apportion,  fol.  13,  22,  26;  3  Vin.  8,  9;  Co.  Lit.  150  a; 
Hawks  v.  Cardy,  1  Ld.  Ray.  360 ;  Weaver  v.  Borough,  1  Stra.  648; 
Weston  v.  Downes,  Doug.  23  ;  Powers  v.  Wills,  Cowp.  818  ;  3  Mad. 
153 ;  2  Mass.  147  ;  1  Carth.  466. 

In  certain  cases  by  the  agreement  of  the  parties,  time  may  be 
made  of  the  essence  of  a  contract :  8  Mad.  447  ;  6  Id.  26 ;  Jere- 
my on  Eq.  461  ;  in  which  case  it  must  be  observed  as  strictly  as  at 
law.  In  other  cases  time  is  necessarily  of  the  essence  of  a  contract, 
from  the  nature  of  the  subject-matter  of  the  bargain.  1  Term  R. 
79.  Tims  in  the  sale  of  a  reversion  time  is  of  the  essence  of  the 
contract,  because  it  may  be  contemplated  that  the  vendor  is  in  want 
of  the  consideration  money,  and  to  whom  therefore  it  is  of  import- 
ance that  the  principal  should  be  paid  at  the  time  appointed. 
Newman  v.  Rogers,  4  Bro.  Chan.  391.  So,  also,  where  the  value 
of  the  property  is  peculiarly  liable  to  fluctuation,  as  national  stock  ; 
or  where  the  agreement  is  to  sell  at  the  valuation  to  be  made  by 
individuals  named  within  a  certain  period,  time  is  of  the  essence  of 
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the  contract :  Morse  v.  Merish,  6  Mad.  26.  In  the  case  before  us, 
it  may  indeed  be  said  that  time  is  of  the  essence  of  the  contract, 
from  the  very  nature  of  the  subject-matter  of  the  agreement,  being 
to  do  that  which  the  Act  of  Assembly  required  to  be  done  by  a  fixed 
and  certain  day.  The  provisions  of  the  Act  of  Assembly,  the  sub- 
ject-matter of  those  provisions,  and  the  covenants  of  the  parties, 
all  tend  to  prove  that  time  was  an  essential  part  of  the  contract. 
In  fact,  the  parties  themselves  by  their  agreement  seem  to  have 
made  it  of  the  essence  of  the  contract.  The  act  incorporating  the 
company,  was  passed  the  25th  day  of  February  1813.  The  plain- 
tiff, on  the  3d  of  June  1815,  entered  into  articles  of  agreement  with 
the  defendants,  to  make  the  road  as  therein  stipulated,  on  or  be- 
fore the  first  day  of  September  1818.  The  company  agree  to 
pay  the  plaintiff,  "for  and  in  consideration,  that  they  shall  make 
the  road  as  aforesaid, — complete  and  in  a  workman-like  manner  as 
before  described,  and  at  or  within  the  term  above  stated  and  agreed 
upon."  When  the  whole  road  should  be  completed,  then  the  plain- 
tiff was  to  receive  the  balance.  Time  is  thus  made  essential  in 
order  to  secure  to  the  company  the  rights  and  privileges  granted  by 
the  Act  of  Assembly.  By  the  5th  section  thereof,  it  is  expressly 
provided,  "  that  if  the  company  shall  not  proceed  to  carry  on  the 
said  work  in  three  years  after  the  passing  of  the  act,  or  shall  not 
within  seven  years  afterwards,  complete  the  said  road,  &c.,  all  and 
singular  the  rights  and  liberties,  &c.,  shall  revert  to  the  Common- 
wealth." Thus  positively  fixing  a  time  within  which  the  road  must 
be  finished,  and  annexing  a  forfeiture  on  failure  to  do  so.  Whether 
time  was  originally  of  the  essence  of  a  contract,  and  whether,  if  it 
were,  it  continued  to  be  so,  are  questions  depending  on  evidence : 
Levy  v.  Linde,  3  Mer.  81.  This  matter  has  been  adverted  to,  as 
forming  a  point  of  much  consideration  in  the  future  trial  of  this 
case. 

The  plaintiff  has  endeavored  to  assimilate  this  case  to  contracts 
in  reference  to  real  estate.  But  there  is  little  or  no  resemblance 
between  them.  The  courts  of  equity  never  interfere  in  contracts 
about  personal  chattels,  either  to  enforce,  rescind  or  mitigate  their 
obligations — unless  indeed  in  a  very  few  cases,  in  which  from  an 
artificial  value  being  attached,  a  fair  estimation  thereof  is  not  to  be 
expected  in  the  ordinary  transactions  of  society,  and  in  lieu  of  which 
therefore,  it  is  probable,  that  adequate  compensation,  by  way  of 
damages,  would  not  be  given  by  a  jury.  Thus  as  in  the  case  of 
articles  curiously  engraved,  valuable  paintings,  dresses,  books,  tools, 
&c.,  of  a  society  of  Free  Masons.  So  of  a  cherry-stone,  finely  carved, 
and  other  articles  possessing  merely  an  artificial  value :  3  Ves.  71 ; 
Jeremy  Eq.  467  ;  1  Vern.  273 ;  3  P.  Wms.  390  ;  Ambler  77  • 
Lloyd  f.  Learning,  6  Ves.  773. 
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Inadequacy  of  price,  of  itself,  is  not  sufficient  ground  for  chan 
eery  to  interfere,  unless  it  is  so  gross  as  to  furnish  evidence  of 
fraud. 

From  a  careful  examination  of  the  authorities  applicable  to  this 
case,  the  following  positions  may  be  deduced  as  general  principles 
of  the  law  : 

1.  That  when  a  contract  is  entire,  before  any  recovery  can  be 
had  of  the  consideration-money,  the  plaintiff  must  prove  that  he 
has  performed,  or  is  ready  to  perform,  his  part  of  the  contract,  or 
that  the  performance  was  prevented  by  the  defendant. 

2.  That  time  may  be  an  essential  part  of  the  contract,  either 
from  the  nature  of  the  transaction  or  the  subject-matter  of  the 
agreement. 

3.  Time  may  be  made  a  material  and  essential  part  of  a  contract 
by  the  express  undertaking  of  the  parties,  as  well  in  equity  as 
in  law ;  and  when  so,  must  be  as  strictly  observed  in  equity  as 
at  law. 

4.  Either  party  may  waive  any  right  introduced  into  or  provided 
by  the  contract,  either  expressly  or  tacitly,  by  acts  or  declarations 
fairly  indicating  a  relinquishment  of  any  provision  or  part  of  a  pro- 
vision, and  without  the  performance  of  which,  unless  relinquished 
or  waived,  a  recovery  could  not  be  had.     But  in  all  such  cases  the 
facts  are  for  the  determination  of  the  jury  ;  but  whether,  if  estab- 
lished, they  amount  to  a  waiver,  is  a  question  of  law.     It  would  be 
dangerous  for  the  jury  to  decide  whether  the  party  had  abandoned 
his  rights.     This  power  can  only  be  safely  intrusted  to  the  courts, 
who  alone  can,  in  the  exercise  of  it,  give  uniformity  to  the  law. 

Judgment  reversed,  and  a  new  trial  awarded. 

Referred  to,  3  H.  159,  494;  2  Gr.  283;  9  Smith  472;  10  Id.  186;  23  Id. 
353 
Followed,  8  W.  &  S.  369;  10  Barr  232. 
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Jones  et  al.  against  Smith. 

A  justice  of  the  peace  has  jurisdiction  to  sustain  an  action  upon  an  insol- 
vent bond. 

ERROR  to  Susquehanna  county 

Richard  Smith  brought  this  suit  against  Gilbert  F.  Jones  and 
Eldad  Brewster,  before  a  justice  of  the  peace,  upon  an  insolvent 
bond;  the  defendant  demurred  to  the  plaintiff 's  declaration ;  and 
the  only  question  presented  to  the  court  here  was,  Whether  the  jus- 
tice had  jurisdiction,  the  court  below  (Herrick,  president,)  having 
decided  that  he  had. 

Case,  for  plaintiff  in  error. 

The  condition  of  the  bond  being  for  the  appearance  of  the  insol- 
vent, and  performance  by  him  of  certain  acts  in  court,  the  perform- 
ance or  non-performance  being  matter  of  record,  cannot  be  tried  by 
a  justice.  Cited  Eason  v.  Smith,  8  S.  &  R.  343  ;  Wilson  v.  Long, 
12  Id.  58 ;  Schaffer  v.  McNamee,  13  Id.  44 ;  Commonwealth  v. 
Reynolds,  17  Id.  367 ;  Zeigler  v.  Gram,  13  Id.  102. 

Conyngham,  for  defendant  in  error,  whom  the  court  declined  to 
hear. 

PER  CURIAM. — There  was  no  pretext  for  the  demurrer.  A  bail- 
bond  is  to  be  sued  in  the  court  where  the  original  action  is  depend- 
ing, for  the  sake  of  preserving  the  equitable  control  over  the  pro- 
ceeding that  is  peculiar  to  the  forum.  But  there  is  no  such  control 
of  the  proceeding  in  an  action  on  an  insolvent's  bond,  which  is, 
therefore,  within  the  spirit  as  well  as  the  letter  of  the  Act  of  As- 
sembly giving  justices  of  the  peace  jurisdiction. 

Judgment  affirmed. 


Huntingdon,  Cambria  and  Indiana  Turnpike  Co. 
against  Brown. 

The  Huntingdon,  Indiana  and  Cambria  Turnpike  Company  cannot  recover 
toll  for  travelling  on  their  road  from  individuals  by  action  ;  their  only  remedy 
is  to  demand  and  receive  it  at  their  toll-gates  erected  for  the  purpose. 

WRIT  of  error  to  Huntingdon  county. 

In  this  action,  the  President,  Managers  and  Company  of  the 
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Huntingdon,  Cambria  and  Indiana  Turnpike  Road  were  plaintiffs, 
and  Asa  Brown  and  Enoch  Jones,  trading  under  the  firm  of  Brown 
&  Jones,  were  defendants. 

The  following  are  the  facts  of  the  case  :  By  an  Act  of  Assembly 
of  the  20th  of  March  1810,  the  plaintiffs  were  incorporated  and 
invested  with  all  the  power  and  authority  usually  incident  to  such 
a  corporation  ;  such  as  the  right  to  erect  gates,  take  toll,  &c.  The 
road  was  made  by  the  company,  and  toll-gates  erected  upon  it. 

Brown  &  Jones,  who  were  contractors  on  the  Pennsylvania 
Canal,  in  furnishing  materials  for  their  works,  used  three  miles  of 
the  turnpike  road,  which  was  situate  between  two  toll-gates.  After 
they  had  thus  used  the  road  the  treasurer  of  the  company  demanded 
from  them  a  reasonable  compensation  therefor,  which  they  refused 
to  pay,  and  for  which  this  suit  was  instituted. 

The  court  below  (Burnside,  president, )  was  of  opinion  that  the 
plaintiffs  were  not  entitled  to  recover ;  and,  therefore,  rendered  a 
judgment  for  the  defendants. 

Bell,  for  plaintiff  in  error. 

The  demand  before  suit  brought  was  all  that  was  necessary  to 
entitle  the  plaintiffs  to  recover.  The  act  provides  that  the  com- 
pany may  erect  toll-gates  ;  and  this  is  a  matter  of  convenience ; 
but  it  is  not  compulsory  upon  them  so  to  do ;  it  is  not  essential  to 
their  right  to  recover  for  the  use  and  occupation  of  their  road. 

Miles,  for  defendant  in  error,  insisted  upon  the  inconvenience 
that  would  result  from  the  existence  of  a  right  in  the  company  to 
sue  every  one  who  would  travel  upon  the  road,  however  short  the 
distance.  Whenever  the  rights  of  individuals  or  the  public  are 
restrained  or  affected  by  the  law,  that  law  must  be  construed 
strictly  ;  there  being,  therefore,  no  right  of  action  given  by  the  act 
of  incorporation  it  does  not  exist :  Cowp.  Rep.  26  ;  Alney  v.  Har- 
ris, 5  Johns.  Rep.  175 ;  Head  et  al.  v.  Providence  Ins.  Co.,  2 
Cranch  127. 

The  opinion  of  the  court  was  delivered  by 

GIBSON.  C.  J. — This  is  the  first  instance  of  an  attempt  to  enforce 
the  payment  of  tolls  by  other  means  than  that  prescribed  in  the  act 
of  incorporation.  The  provisions  of  the  act  for  making  a  road  from 
Harrisburg  to  Pittsburgh,  by  the  southern  route,  which  have  been 
adopted  to  designate  the  rights  and  the  duties  of  the  parties  in 
regard  to  the  subject-matter  before  us,  authorize  the  president  and 
members  "to  erect  and  fix  such  and  so  many  gates  and  turnpikes 
upon  and  across  the  said  road  as  will  be  sufficient  to  collect  the  tolls 
and  duties ;"  and  to  appoint  as  many  toll-gatherers  as  they  may 
think  proper,  to  collect  and  receive  the  tolls,  with  power  to  "  stop 
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any  person  riding,  &c.,  from  passing  through  the  said  gates  or 
turnpikes  until  they  shall  have  have  respectively  paid  the  same." 
In  addition  a  penalty  is  imposed  on  any  one  who  shall  pass  through 
any  private  gate  or  bar  near  to  or  adjoining  any  public  gate  with 
intent  to  elude  the  tolls ;  but  this  is  evidently  inapplicable  to  one 
who  turns  aside,  without  a  fraudulent  purpose,  in  the  direct  course 
of  his  journey.  Now  it  is  a  rule  founded  in  reason  and  conve- 
nience that  every  duty  created  by  a  statute  be  enforced  specifically 
by  means,  where  there  are  any,  provided  in  the  statute  itself;  and 
the  propriety  of  it  in  a  case  like  the  present  is  obvious.  The  an- 
noyance to  those  who  use  the  road,  especially  the  inhabitants  of  a 
town,  would  be  insupportable  were  they  exposed  at  every  step  to 
the  process  of  a  justice  of  the  peace.  A  reasonable  immunity, 
therefore,  is  always  allowed  to  the  latter,  the  extent  of  which,  I 
believe,  is  sometimes  fixed  by  law,  in  erecting  the  gates  at  a  con- 
venient distance  from  the  place.  To  prevent  imposition  and  op- 
pression, it  is  necessary  that  there  should  be  no  other  tolls  than 
those  that  are  demandable  at  places  notoriously  appointed  to  receive 
them,  where  the  traveller  may  discharge  them  without  detention  or 
the  costs  of  a  lawsuit ;  and  that  the  object  of  the  legislature  was  to 
enable  him  to  do  so  here  seems  to  be  deducible  from  other  provisions 
in  the  same  act.  Printed  rates  are  ordered  to  be  affixed  to  the  gates, 
where  alone,  it  is  to  be  presumed,  an  inspection  of  them  was  sup- 
posed to  be  serviceable ;  and  when  the  road  shall  be  found  by  an 
inquest  to  be  out  of  repair  it  is  provided  that  "the  tolls  granted  to 
be  collected  at  such  turnpikes  or  gates  shall  cease  to  be  demanded;" 
which  would  be  altogether  insufficient  for  the  purpose  if  tolls  were 
demandable  elsewhere.  Our  turnpike  roads  are  public  highways, 
and  it  is  the  franchise  of  the  citizen  to  use  them  free  of  every 
restriction  that  is  not  explicitly  imposed  by  the  legislature ;  so  that 
a  quantum  meruit,  how  consistent  soever  it  may  seem  with  justice, 
is  concluded,  for  reasons  of  convenience  and  policy,  by  the  rule  I 
have  mentioned. 

Judgment  affirmed. 

Referred  to,  2  W.  &  S.  551  ;  12  II.  195. 

Distinguished,  3  W.  128;  2  W.  &  S.  167  ;  2  H.  164. 

Followed,  2  Jones  3fi2. 

The  reference  6  II.  11,  to  Royer  p.  Ake,  should  be  to  3  P.  &  W.  464. 
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Keck  against  Appleback. 

In  an  action  brought  to  recover  the  amount  of  a  judgment  rendered  by  a 
justice  of  the  peace  in  another  county,  a  <-ertiJie.<l  transcript  of  Huch  judgment 
is  prima  facie  evidence,  upon  which  the  plaintiff  may  recover. 

ERROR  to  Huntingdon  county. 

This  was  a  suit  originally  brought  before  a  justice  of  the  peace 
of  Huntingdon  county  to  recover  the  amount  of  a  judgment  which 
the  plaintiff,  Henry  Keck,  had  obtained  against  the  defendant, 
John  Appleback,  before  a  justice  of  the  peace  of  Lehigh  county. 

Upon  the  trial  of  the  cause  in  the  court  below,  the  issues  being 
on  the  pleas  of  nultiel  record  and  payment,  the  plaintiff  offered  in 
evidence  the  transcript  of  a  judgment  -entered  in  his  favor  against 
the  present  defendant  by  a  justice  of  Lehigh  county,  and  which  was 
regularly  certified  by  the  said  justice  to  be  a  true  transcript  of  his 
docket. 

This  evidence  was  objected  to  by  the  defendant,  because  the 
docket  itself  was  better  evidence,  but  at  all  events  a  sworn  copy 
must  be  produced. 

The  court  below  sustained  the  objection,  and  a  sealed  bill  of 
exceptions,  which  was  here  assigned  for  error. 

Bell,  for  plaintiff  in  error. 

The  argument  derived  ab  inconvenicnti  should  have  weight  in 
the  decision  of  this  question  ;  for  to  require  in  every  case  that  the 
docket  and  the  justice  himself  should  be  produced  would  be  re- 
quiring more  than  the  claims  which  are  usually  prosecuted  before  a 
justice  are  worth  ;  therefore  it  was  that  that  section  of  the  Act  of 
1810  made  a  certified  transcript  good  evidence. 

The  certificate  of  a  justice  of  the  acknowledgment  of  a  deed  is 
prima  facie  evidence,  because  it  is  made  so  by  the  Act  of  Assembly, 
and  in  terms  riot  stronger  than  those  employed  in  this  act. 

Miles,  for  defendant  in  error. 

The  Act  of  Assembly  referred  to  does  not  prescribe  any  rules  of 
evidence,  but  directs  that  the  justice  shall  proceed  as  in  cases 
originally  brought  before  him.  Cited,  Wolverton  r.  The  Common- 
wealth, f  S.  &'R.  273;  O'Donnel  v.  Seybert,  13  Id.  54;  Welsh 
v.  Crawford,  14  Id.  440. 

PKR  CURIAM. — In  Welsh  r.  Crawford  the  judgment  was  offered 
collaterally.  Here  it  was  offered  as  the  foundation  of  the  pro- 
ceedin«r,  and  its  competency  did  not  depend  on  any  abstract  rule  of 

o  p.  &  \v.— 30 


466  SUPREME  COURT  [Sunlury 

[Keck  r.  Appleback.] 

evidence,  but  on  the  provisions  of  the  Act  of  Assembly  which  gives 
the  remedy,  and  which  directs  that  a  certified  transcript  of  a  judg- 
ment against  one  residing  in  another  county  may  be  delivered  to 
the  plaintiff  for  recovery  of  the  amount  before  a  justice  of  the 
peace  in  the  county  where  the  defendant  resides,  "  as  in  cases 
originally  brought  before  him."  It  is  clear,  then,  that  the  object 
was  not  to  originate  another  action  for  the  same  cause  in  which  the 
existing  judgment  might  be  evidence  of  indebtedness  ;  but  to  have 
execution  of  the  existing  judgment  itself,  as  in  cases  originally 
brought  before  the  justice,  who  might  therefore  issue  execution  on 
it  without  the  precaution  of  a  scire  facias,  although  that  be  a  very 
proper  measure.  The  legislature,  then,  having  pointed  out  the 
mode  of  authentication  by  directing  the  transcript  to  be  certified, 
it  would  be  going  far  to  say  that  it  is  not  sufficient  in  the  first 
instance.  Unquestionably  it  lies  on  him  who  disputes  the  fact  thus 
certified  to  disprove  it ;  and  the  court  below  ought  to  have  admitted 
the  certified  transcript  as  sufficient  prima  facie. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  13  Wr.  172. 
Followed,  2  W.  4l>5. 


Irvin  against  Susquehanna  and  Phillipsburg  Turn- 
pike Co. 

» 

The  benefit  which  results  to  individual  property  by  the  incorporation  of 
a  company  and  location  of  a  public  road,  does  not,  in  contemplation  of  law, 
enter  into  the  consideration  of  the  contract  of  subscription  and  such  subscrip- 
tions are  necessarily  subject  to  the  power  of  the  legislature  to  change  the 
location  of  the  road,  where  the  contrary  is  not  expressly  stipulated. 

WRIT  of  error  to  the  Special  Court  of  Common  Pleas  of  Centre 
county.  (Reed,  president.) 

This  was  an  action  brought  by  the  Susquehanna  and  Phillips- 
burg  Turnpike  Road  Company  against  William  Irvin  to  recover 
from  him  certain  dividends  of  his  subscription  to  the  capital  stock 
of  said  company. 

The  Susquehanna  and  Waterford  Turnpike  Company  was  in- 
corporated by  the  Act  of  the  22d  February  1815,  with  authority 
to  locate  and  make  a  road  from  the  town  of  Waterford  in  the  county 
of  Erie,  to  the  river  Susquehanna,  at  or  near  the  mouth  of  Ander- 
son's creek,  in  the  county  of  Clearfield.  The  28th  section  of 
this  act  provides,  "That  a  bridge  shall  be  erected  over  the  river 
Susquehanna,  where  the  said  road  terminates,  at  the  joint  expense 
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of  the  said  company,  and  the  company  hereinafter  mentioned." 
Then  follow  several  sections  incorporating  a  company  to  make  a 
road  from  Northumberland  to  the  Susquehanna,  "  at  or  near  the 
mouth  of  Anderson's  creek,  in  the  county  of  Clearfield."  By  a 
subsequent  Act  of  Assembly  this  latter  company  was  divided  into 
different  companies,  who  were  authorized  to  make  the  different 
sections  of  the  road  between  the  extreme  points :  and  the  present 
plaintiffs,  the  Susquehanna  and  Phillipsburg  Turnpike  Road  Com- 
pany, was  one  of  them,  who  was  authorized  to  receive  subscrip- 
tions for  and  make  that  part  of  the  road  which  terminates  "  at  or 
near  the  mouth  of  Anderson's  creek;"  and  where  the  bridge  was 
to  be  built.  To  the  stock  of  this  company  William  Irvin,  the  de- 
fendant, subscribed.  On  the  4th  September  1819,  the  charter 
was  obtained,  and  the  company  went  into  operation.  William 
Irvin  was  elected  a  manager,  and  was  appointed  to  locate  the  road 
according  to  the  Act  of  1812.  The  road  being  not  yet  made,  in 
1820,  an  Act  of  Assembly  was  passed  changing  the  location  of  the 
bridge,  which  the  original  act  provided  should  be  across  the  Sus- 
quehanna at  the  termination  of  the  first-mentioned  road,  "at  or 
near  the  rnouth  of  Anderson's  creek:"  and  directing  the  same  to 
be  located  "at  the  mouth  of  Sugar-camp  run  "  (being  about  two 
miles  further  down  the  river),  and  also  directing  the  route  of  the 
road  to  be  so  changed  as  to  accommodate  itself  to  the  bridge.  The 
state  subscribed  a  large  portion  of  the  stock. 

The  defendant,  to  support  his  defence,  offered  in  evidence  the 
petition  to  the  legislature  on  which  the  Act  of  March  1820  was 
obtained — accompanied  by  the  remonstrance  of  William  Irvin  and 
other  citizens  of  Clearfield  county  against  the  proposed  alteration, 
which  was  also  presented  to  the  legislature,  with  evidence  that  the 
change  made  by  the  said  Act  of  1820  materially  affected  and 
injured  the  property  of  William  Irvin,  and  that  a  road  could  have 
been  made  and  a  bridge  erected  equally  conducive  to  public  inter- 
est, and  at  one-quarter  the  expense  on  the  original  route  than  that 
on  the  one  to  which  it  was  altered ;  with  the  draft  which  accom- 
panied the  petition,  to  show  the  manner  in  which  the  law  was 
obtained. 

That  William  Irvin's  son,  who  subscribed  for  his  father  at  the 
time  of  subscribing,  was  induced  so  to  do  by  the  representation  of 
the  commissioners  that  the  bridge  would  be  built  at  the  place  first 
contemplated,  and  that  he  would  not  otherwise  have  subscribed ; 
the  commissioners  taking  in  the  subscription  showed  him  the  law, 
and  stated  at  the  same  time  it  was  so  fixed  in  the  act.  That  the 
contract  at  the  time  of  subscribing  was  changed  by  the  subsequent 
Act  of  Assembly.  And  also  to  prove  that  at  and  before  his  sub- 
scription to  the  stock  of  the  plaintiff,  he  was  the  owner  of  a  tract 
of  land  on  the  Susquehanna  river,  opposite  the  point  where  the 
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Susquehanna  and  Waterford  turnpike  terminates  ;  and  that  by  the 
law  and  the  supplements  thereto  incorporating  the  said  company, 
and  the  points  fixed  in  the  said  law,  the  said  turnpike  road  must 
have  passed  through  his  land ;  and  the  bridge  to  be  erected  across 
the  Susquehanna  would  have  abutted  on  and  adjoined  the  land  of 
said  defendant ;  that  by  the  alteration  made  by  the  Act  of  1820 
the  bridge  was  built  two  miles  below  his  land,  and  the  road  located 
on  the  opposite  side  of  the  river  from  his  land,  by  which  he  was 
injured  to  the  amount  of  one  thousand  dollars,  at  least,  and  this, 
to  show  that  the  consideration  that  induced  him  to  subscribe  had 
entirely  failed. 

The  evidence  having  been  objected  to  by  the  plaintiffs,  it  was 
overruled  by  the  court,  who  signed  a  bill  of  exceptions  at  the  in- 
stance of  the  defendants. 

The  defendant  requested  the  court  to  charge  the  jury  upon  the 
following  points: 

1.  That  the  Act  of  llth  March  1820  changed  the  nature  of  the 
contract  entered  into  by  defendant  on  his  subscription,  and  unless 
he  acquiesced  in  the  same,  subsequent  to  the  passage  of  the  law, 
that  the  plaintiffs  are  not  entitled  to  recover. 

2.  That  an  Act  of  Assembly  cannot  make  a  new  contract  with- 
out the  consent  of  the  party,  and  make  it  relate  to  an  antecedent 
contract;  and   if  the  jury  believe  that  the   Act  of  1820   does   so 
change  the  contract  entered  into  by  the  defendants  with  the  plain- 
tiff, at  the  request  of  the  plaintiff,  against  the  will  of  the  defend- 
ant— then  he  is  discharged  from  his  liability. 

3.  That  the  president  and  a  quorum  of  managers  could  not  give 
consent  to  an  alteration  of  the  chartered  rights  of  the  corporators, 
so  as   to  bind   those  dissenting   from  the   change  under   the   laws 
incorporating  the  plaintiffs.     That  this,  if  it  could  be  done  at  all, 
could  only  be  done  by  a  majority  of  the  stockholders  at  a  general 
meeting. 

4.  If  the  jury  believe  that  the  defendant  has  been  injured   by 
the  alteration  of  the  route  and  the  erection  of  the  bridge,  by  the 
Act  of  llth  March   1820,  and  that  he  never  acquiesced  in   the 
same,  then  he  cannot  be  compelled  to  pay  his  subscription. 

5.  If  the  jury  believe  that  the  defendant  subscribed  to  the  stock 
of  the  plaintiffs  on  the  faith  of  the  existing  laws  at  the  time  of  his 
subscription,  that  the  road  must  pass  through  his  land,  and  the 
bridge  be  erected  across  the  river  adjoining  and  opposite  his  lands, 
and  this  was  the  inducement  to  his  subscription  which   has   been 
destroyed  by  the  Act  of  1820,  then  the  plaintiffs  cannot  recover. 

These  points,  as  applied  to  the  facts  of  this  case,  were  answered 
in  the  negative;  and  the  jury  found  a  verdict  for  the  plaintiffs. 

Potter,  for  plaintiff  in  error. 
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There  is  no  good  reason  why  the  ordinary  rules  of  law,  which 
are  generally  applicable  to  contracts,  should  not  be  applied  to  the 
circumstances  of  this  case.  A  contract  to  pay  is  only  binding 
when  there  is  some  consideration  for  entering  into  it ;  and  it  is 
equally  true,  that  when  that  consideration  fails,  the  obligation  to 
pay  ceases.  Here  this  road  was  to  pass  through  a  new  country, 
and  it  was  not  at  all  contemplated  that  the  profits  of  the  road  would 
compensate  the  individuals  for  their  money  subscribed ;  it  was  the 
facilities  and  benefits  which  would  result  to  their  property  :  arid  it 
was  upon  this  consideration  that  Irwin  entered  into  the  engagement 
to  pay.  Was  it  not,  therefore,  competent  for  him  to  show  by  proof, 
that  that  consideration  had  entirely  failed  ?  We  believe  it  was, 
and  that  the  law  is  so  held  in  McConahy  v.  The  Turnpike,  1  P.  & 
W.  426. 

The  managers  had  no  authority  to  apply  to  the  legislature  to 
change  the  route  of  the  road ;  their  powers  and  duties  are  prescribed 
by  the  act  of  incorporation  :  Livingston  v.  Lerich,  4  Johns.  Chan. 
597;  Rex.  v.  Spencer,  3  Burr.  1837;  Rex  v.  Cutbush,  4  Id. 
2207.  Wherever  there  is  a  change  in  the  route  of  a  road,  without 
the  consent  of  the  corporators,  there  can  be  no  recovery  against 
them:  8  Mass.  268;  11  Id.  384;  Maryborough  v.  Smith,  2 
Conn.  R.  579 ;  4  Amer.  Dig.  142,  No.  31,  36 ;  Union  Locks  r. 
Torone,  Adams's  R.  44 ;  Case  of  St.  Mary's  Church,  7  S.  &  R. 
560. 

The  acts  of  a  few  of  the  corporators,  not  within  the  scope  of  the 
powers  delegated  to  them,  will  not  bind  the  rest,  or  affect  their 
rights :  Bridgman's  Eq.  Dig.  391,  tit.  Corporation,  No.  25 ;  Ellis 
v.  Marshall,  2  Mass.  269  ;  Bac.  Ab.  tit.  Corporation,  No.  3,  let. 
B.  Nor  can  the  rights  vested  in  a  corporation  be  affected  by  sub- 
sequent enactment ;  even  at  the  instance  of  a  majority  of  the  cor- 
poration: Wales  v.  Stetson,  2  Mass.  146  ;  Gray  v.  The  Portland 
Bank,  3  Id.  364 ;  Commonwealth  v.  Jarrett,  7  S.  &  R.  460 ;  4 
Wheat.  518. 

Blanchard  for  defendant  in  error. 

This  company  was  incorporated  for  the  purpose  of  making  a 
great  public  improvement ;  and  in  no  part  of  the  act  of  incorpora- 
tion is  there  to  be  found  a  recognition  of  the  rights  or  interests  of 
individuals,  with  regard  to  the  object  to  be  attained.  To  make  a 
road  between  two  extreme  points,  is  the  important  design,  and  all 
intermediate  points,  or  whether  a  bridge  is  to  be  built  higher  up 
or  lower  down  a  river,  which  the  road  crosses,  are  matters  of 
secondary  consideration.  Doubtless  individuals  are  interested  in 
the  locations,  but  whenever  those  interests  conflict  with  the  public 
advantage,  they  must  be  subservient  thereto ;  otherwise  the  main 
design  of  the  act  of  incorporation  would  be  defeated.  The  board 
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of  managers  regularly  chosen  to  carry  into  effect  the  law,  found 
that  it  might  be  amended ;  and  upon  representing  the  facts  to  the 
legislature,  the  act  was  passed  changing  the  location. 

The  state  at  this  time  owned  two-thirds  of  the  stock,  and  had  a 
right  to  pass  the  law,  as  it  was  applied  for  by  the  company.  As  to 
the  vested  rights  of  Mr.  Irvin,  he  had  none,  with  regard  to  the 
location  of  this  road,  and  if  he  had,  they  must  yield  to  public  con- 
venience :  Estep  v.  Hutchman,  14  S.  &  R.  439 ;  Eakin  v.  Raub, 
12  Id.  372 ;  Foster  r.  Bank,  16  Mass.  270.  The  cases  cited  by 
the  counsel  of  the  plaintiff  in  error,  are  not  at  all  applicable  to  this 
case,  inasmuch  as  the  companies  incorporated  as  referred  to  in  those 
cases,  were  not  to  make  a  road  for  public  purposes,  but  from  one 
township  to  another,  for  the  benefit  of  the  inhabitants  residing  near 
to  it.  They  were  incorporations  for  private  purposes,  and  to  affect 
their  corporate  rights,  affected  only  the  individuals.  The  public 
had  no  interest  in  it. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Our  turnpike  roads  have  been  made  by  incor- 
porated companies,  in  which  the  state  has  usually  been  the  prin- 
cipal stockholder.  But  though  the  funds  have  been  furnished  by 
individual  subscription,  the  consideration  for  the  corporate  franchise, 
as  well  as  the  object  to  be  promoted,  has  exclusively  been  the  public 
benefit.  With  this  the  individual  interest  of  the  stockholder  has 
been  combined,  by  giving  him  a  share  of  the  tolls,  in  full  compen- 
sation of  his  share  of  the  capital.  That  an  expectation  of  benefit 
from  a  rise  in  the  value  of  property  near  the  route  has  been  a 
powerful  spring,  in  putting  these  incorporated  bodies  in  motion,  is 
not  to  be  denied.  Yet,  though  reliance  has  been  placed  on  the 
effect  of  it,  the  legislature  has  never  encouraged  it  so  far  as  to  re- 
cognise it  as  a  condition  of  the  contract  of  subscription.  Our  acts 
of  incorporation  have  been  moulded  to  more  general  interests. 
Their  provisions  have  been  adapted  to  the  protection  or  encourage- 
ment of  no  local  interest  whatever,  further  than  to  compensate 
direct  injury  to  private  property  in  the  execution  of  the  work  ; 
and  this,  too,  without  deduction  of  the  indirect  benefit  sup- 
posed to  be  received  by  the  owner.  In  fact,  I  have  found 
nothing  to  indicate  that  it  had  ever  entered  into  the  considera- 
tion of  the  legislature  at  all.  We  doubtless  owe  many  of  our 
roads  to  it — at  least,  it  has  furnished  a  very  powerful  incite- 
ment— but  it  is  doubtful  whether  its  advantages  have  not  been 
attended  with  more  than  an  equal  amount  of  mischief  in  the 
predominance  of  private  interest  over  public  convenience.  But 
certain  it  is,  that  in  no  instance  has  the  legislature  author- 
ized a  conditional  subscription,  dependent  on  a  particular  location 
of  the  road,  or  given  color  to  a  notion  that  it  might  be  regarded 
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as  an  implied  consideration  of  the  contract.  On  what  principle, 
then,  are  we  to  recognise  it  as  such  ?  By  the  constitution,  the 
right  of  the  stockholders  to  everything  granted  in  the  charter  is 
made  inviolable ;  consequently  their  rights  as  corporators  are  not 
to  be  impaired.  But  the  public  welfare  being  paramount  to  every- 
thing beside  those  rights,  and  power  to  correct  errors  of  location 
being  essential  to  the  promotion  of  it,  subscriptions  are  necessarily 
subject  to  it  where  the  contrary  is  not  expressly  stipulated.  The 
objection  to  this  seems  to  be  rested  on  the  occasional  hardship  of  ita 
operation  ;  as  an  instance  of  which,  a  liberal  subscription  by  the 
inhabitants  of  a  town  named  as  a  point  has  been  put  in  a  strong 
light.  But  the  abstract  propriety  of  a  principle  cannot  be  deter- 
mined by  an  application  of  it  to  masses  instead  of  individuals,  or 
by  the  aggregate  hardship  of  its  operation  in  a  given  case.  Such 
masses,  like  individuals,  take  their  measures  at  their  own  risk,  and 
subject  to  the  paramount  rights  of  still  greater  masses.  The  fallacy 
of  the  whole  seems  to  be  in  confounding  the  motive  for  entering 
into  the  contract  with  the  consideration  of  it,  for  nothing  is  part  of 
the  consideration  that  is  not  regarded  as  such  by  both  parties,  and 
nothing  but  the  benefit  to  be  received  as  a  corporator  is  held  out  to 
the  subscriber  by  the  corporation  or  the  state.  Of  benefit  to  be 
received  as  a  landed  proprietor,  he  has  no  assurance  but  his  calcu- 
lation of  the  chances,  and  this,  it  seems  to  me,  the  defendant  was 
bound  to  know ;  yet  he  relies  on  representations  by  the  commis- 
sioners that  the  site  of  the  bridge  was  fixed  by  law  where  it  would 
be  peculiarly  advantageous  to  him.  What  is  that  but  to  offer  the 
motive  which  impelled  him  to  subscribe,  as  a  circumstance  to  influ- 
ence the  construction  of  the  contract  ?  It  is  not  pretended  that 
the  commissioners  misrepresented  any  fact  which  it  was  material 
for  him  to  comprehend,  or  did  not  leave  him  to  judge  of  the  perma- 
nency of  the  legislative  provisions  then  in  force  ;  and  for  all  beside, 
he  was  bound  to  know  that,  acting  under  a  limited  authority,  they 
had  no  power  to  make  conditions,  or  bind  the  corporation  in  a  mat- 
ter not  committed  to  them.  As  there  is,  then,  no  peculiar  circum- 
stance to  distinguish  this  case,  it  must  be  decided  on  the  abstract 
nature  of  the  contract.  It  will  hardly  be  pretended  that  the  man- 
agers of  a  road  may  not  correct  errors  of  location  between  interme- 
diate points,  consistently  with  the  rights  of  previous  subscribers : 
and  I  am  unable  to  perceive  a  reason  why  the  legislature  should 
not  be  taken  to  have  reserved  a  like  power  over  the  intermediate 
points  themselves.  An  error  would  be  as  hurtful  in  the  one  as  in 
the  other  ;  and  if  an  injudicious  point  may  not  be  abandoned  out 
of  respect  for  private  interests,  it  must  be  because  such  interests 
are  superior  to  those  of  the  community,  and  because  the  charter 
has  been  grunted  for  individual  emolument,  and  not  the  public  good. 
That  is  not  pretended.  On  the  contrary,  a  power  to  correct  errors 
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is  conceded  to  be  inherent  and  indispensable.  But  how  may  it  be 
exercised  consistently  with  the  constitution,  if  it  be,  according  to 
the  argument,  inconsistent  with  an  implied  condition  of  the  con- 
tract of  subscription  ?  The  defendant  goes  for  a  rescission  of  the 
contract.  But  the  change  of  an  intermediate  point  is  not  a  rescis- 
sion of  the  contract,  or  it  surpasses  the  legislative  power.  It  then 
comes  to  this,  that  a  power  conceded  on  all  hands  to  be  an  essential 
one  cannot  be  exercised  without  discharging  all  previous  responsi- 
bilities, and  resolving  the  corporation  into  its  original  elements. 
It  will  be  said  that  no  one  would  be  released  who  had  not  suffered 
a  substantial  injury.  But  the  legal  effect  of  an  alteration  cannot 
depend  on  its  actual  effect,  or  the  extent  of  the  injury  occasioned 
by  it.  It  is  a  rudi mental  principle  of  the  common  la»'j  that  the 
violation  of  a  right,  without  actual  injury,  entitles  the  party  to 
nominal  damages.  So  an  estate  may  be  acquired  or  lost  by  the 
performance  or  omission  of  a  condition  which,  in  the  abstract,  is 
perfectly  indifferent ;  and  if  permanence  of  location  were  at  all  a 
condition  here,  it  would  be  so  in  favor  of  .ill  who  had  subscribed, 
whether  with  a  view  to  indirect  advantage  or  the  benefit  to  be  had 
from  the  tolls.  Let  it  not  be  thought  that  the  subscriber  assents 
to  the  act  which  creates  the  change  by  embracing  the  alternative 
which  it  is  thought  to  put  within  his  reach.  His  assent  would 
ratify  the  act,  if  at  all,  in  all  its  parts ;  and  in  that  aspect  there 
would  be  no  rescission  in  the  case.  Beside,  to  assent  implies  a 
power  to  dissent;  and  what  is  the  alternative  that  would  be  pre- 
sented? Merely  to  renounce  the  benefits  of  the  corporation,  or 
submit  to  the  new  conditions  ;  and  in  that  predicament  the  contract 
would  be  as  much  impaired  with  his  assent  as  without  it.  Suppose 
he  should  still  insist  on  the  original  contract,  the  consequence  would 
be  a  direct  collision  between  an  act  of  the  legislature  and  the  con- 
stitution. It  may  be  thought  unnecessary  to  view  the  question  in 
that  aspect,  as  it  may  be  supposed  the  defendant  has  not  thought 
proper  to  insist  on  it.  But  does  lie  not  insist  on  it  when  he  refuses 
to  perform  his  part  of  it,  because  one  of  its  conditions  has  been,  as 
he  says,  violated  by  the  plaintiff?  He  refuses  his  assent  to  the  act 
of  the  legislature  when  he  refuses  to  abide  by  the  conditions  it  im- 
poses, and  those  conditions  must  be  executed,  or  an  act  of  the  legis- 
lature, admitted  to  be  indispensable  to  the  public  welfare,  must  be 
rendered  abortive.  Apply  the  principle  of  this  supposed  assent 
to  the  case  of  a  stockholder,  whose  subscription  has  been  in  part 
paid  in.  According  to  the  argument,  he  would  be  released  from 
further  liability.  But  what  would  compensate  the  loss  of  pay- 
ments already  made?  If  the  act  would  really  infringe  on  a  condi- 
tion of  the  contract,  the  privilege  of  retiring  with  the  loss  of  a 
part  of  his  capital  would  be  no  preparation.  Give  him  an  action 
to  recover  his  money  back,  and  the  difficulty  still  remains ;  for  the 
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violation  of  the  constitution  is  found  in  the  very  act  which  would 
make  a  resort  to  an  action  necessary.  But  the  extreme  conse- 
quences of  the  principle  would  be  positively  destructive,  as  it 
would,  for  the  same  reason,  give  an  action  to  those  who  had  paid 
the  last  farthing,  and  enable  them  to  withdraw  their  share  of  the 
capital  at  the  expense  of  ruin  to  the  enterprise.  And  thus  a  power 
admitted  on  all  hands  to  be  indispensable  to  the  successful  prose- 
cution of  the  work  could  be  exercised  after  experience  had  demon- 
strated a  fatal  error  in  the  plan,  only  by  undoing  all  that  had  been 
done ;  which  is  in  effect  to  say,  it  cannot  be  exercised  at  all.  Were 
we  to  indulge  these  imperfect  equities,  we  would,  to  preserve  con- 
sistency, be  compelled  to  go  that  far,  as  a  middle  course  would  lead 
to  a  labyrinth  of  inextricable  subtilties.  Either,  then,  the  conse- 
quential benefits  to  the  stockholders,  not  as  corporators,  but  pro- 
prietors, are  so  far  superior  to  the  public  good,  that  the  legislature 
may  do  no  act  to  affect  them,  or  an  unlimited  right  to  interfere  is 
a  tacit  condition  of  subscription.  The  defendant  was  allured  by  a 
prospect  of  gain  in  a  matter  collateral  to  the  object  of  the  enter- 
prise, and  he  embarked  his  capital,  as  he  would  have  done  in  any 
other  speculation,  at  the  risk  of  disappointment.  He  got  no 
pledge  that,  in  the  event  of  competition,  the  public  interest  would 
not  be  preferred  to  his ;  he  exacted  none ;  it  would  have  been  a 
breach  of  trust  to  have  given  him  any.  Whatever  might  be  the 
effect  of  such  a  pledge,  it  certainly  cannot  be  implied  from  the  bare 
act  of  subscription  ;  and  with  this,  the  decisions  cited  from  the 
Massachusetts  reports  entirely  agree.  There  the  capital  was  to  be 
not  as  with  us,  by  instalments,  enforced  by  an  action  on  the  con- 
tract of  subscription,  but  by  assessments  on  the  share  enforced  by 
forfeiture  and  a  re-sale  of  the  stock,  which,  as  the  act  of  subscrip- 
tion was  a  bare  agreement  to  become  a  shareholder,  without  incur- 
ring personal  responsibility,  was  deemed  to  be  the  only  remedy 
provided  by  the  act  of  incorporation.  An  action,  therefore,  could 
be  maintained  only  on  an  express  promise  to  pay  ;  and  as  there 
was  no  moral  obligation  in  the  case,  a  sufficient  consideration  was 
sought  for,  and  thought  to  be  found  in  the  peculiar  advantages  of 
the  location.  As  the  legislature  had  prescribed  neither  contract 
nor  conditions,  the  parties  were  at  liberty  to  establish  any  terms  of 
responsibility  which  they  might  think  proper  to  adopt ;  and  it  is 
not  surprising  that  the  courts  refused  to  enforce  the  promise  wher- 
ever there  was  a  failure  of  what  was  regarded  as  the  consideration 
of  it  by  the  parties  themselves.  It  is  obvious  that  the  present  is 
not  that  case,  the  liability  of  the  defendant  having  arisen  from  ;i 
promise  in  consideration  of  benefits  to  be  drawn  from  the  profits  of 
the  corporation,  and  not  from  a  location  of  the  road  peculiarly 
beneficial  to  him  as  a  landholder.  I  take  it,  then,  that  the  change 
of  an  intermediate  point  does  not  rescind  the  subscription. 
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But  it  said  that  the  change  here  was  not  of  an  intermediate, 
but  a  terminative  point ;  to  which,  on  the  authority  of  the  In- 
diana and  Ebensburg  Turnpike  v.  Phillips,  2  P.  &  W.  183,  is 
attributed  greater  effect  by  reason  of  its  operating  a  fundamental 
change  in  the  objects  and  identity  of  the  company.  In  that  case, 
an  incorporated  company,  to  which  subscriptions  had  been  made, 
was  divided  into  two  distinct  corporate  bodies ;  and  to  the  one  or 
the  other  of  these,  the  original  subscribers  were  arranged  accord- 
ing to  their  residence  east  or  west  of  the  specified  point ;  to  do 
which,  without  their  consent,  the  legislature  was  deemed  incompe- 
tent. What  is  the  case  at  bar  ?  The  legislature  had  incorporated 
two  companies  to  make  a  road  from  Waterford  to  Northumberland, 
and  had  fixed  the  West  Branch  of  the  Susquehanna  "  at  or  near 
the  mouth  of  Anderson's  creek,"  as  the  line  of  division  between 
the  two  sections.  Over  this  a  bridge  was  to  be  built  at  the  joint 
expense  of  the  two  companies ;  and  it  is  certainly  fair  to  admit 
that  the  eastern  bank  was  intended  to  be  a  terminative  point  of 
the  eastern  section.  That  section  was  afterwards  subdivided  and 
assigned  to  five  new  companies  formed  out  of  the  old  one,  of 
which  the  plaintiff  is  the  one  that  adjoins  the  point  intended  to  be 
the  site  of  the  bridge.  At  this  juncture  the  defendant  subscribed 
the  shares  that  have  occasioned  the  controversy ;  subsequent  to 
which  the  legislature  authorized  the  companies  to  change  the  site 
of  the  bridge  to  the  mouth  of  Sugar-camp  run,  a  mile  or  two 
below,  and  defray  the  expenses  of  its  erection  with  the  public 
subscription  to  the  route;  in  consequence  of  which  the  termina- 
tion of  the  plaintiff's  section  was  shifted  from  the  east  to  the  west 
bank.  But  the  change  was  essentially  in  the  site  of  the  bridge, 
the  termination  of  the  section  continuing  to  be,  in  the  words  of 
the  original  act,  "  the  river  Susquehanna  at  or  near  the  mouth 
of  Anderson's  creek."  It  was  in  fact  within  two  hundred  feet 
of  the  point  specified,  which,  in  a  tract  of  more  than  as  many 
miles,  can  hardly  be  esteemed  a  material  deviation.  Perhaps 
the  maxim  de  minirnis  might  be  applied  to  it.  But  was  the  change, 
small  as  it  is,  in  anything  but  an  intermediate  point  ?  This 
corporation  was  not  to  conduct  its  operations  as  an  isolated  body 
and  with  detatched  views,  but  as  an  individual  associated  with 
similar  bodies  in  the  systematic  accomplishment  of  a  great  public 
work  which  was  viewed  as  a  whole.  The  extremities  of  the  sec- 
tions were,  in  truth,  intermediate  points  as  respects  the  entire 
route,  a  change  of  which  could  not  vary  the  productiveness  of  the 
stock.  Of  what,  then,  has  the  defendant  to  complain  ?  Not  of  a 
decrease  of  corporate  interest,  nor  of  a  change  of  corporate  object 
or  identity  ;  of  nothing,  in  short,  but  a  loss  of  advantages  expected 
to  be  realized  from  the  location  of  the  bridge,  of  which  1  have 
attempted  to  show  he  might  be  legally  deprived  by  the  change  of 
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an  intermediate  point ;  and  it,  therefore,  seems  to  me  that  he  can- 
not set  it  up  as  a  defence  to  the  action. 

ROGERS  and  KENNEDY,  Justices  dissented. 

Judgment  affirmed. 

Referred  to,  1  Wh.  428,  429 ;  2  W.  &  S.  161 ;  4  0.  353 ;  1  Wr.  41G. 
Distinguished,  9  W.  460:  0  W.  &  S.  71,  72. 
Followed,  10  C.  461  ;  18  Smith  259. 


Thomas  against  Stewart. 

A  female  having  appealed  from  the  judgment  of  a  justice  of  the  peace, 
and  entered  into  a  recognisance  with  a  surety  in  the  usual  term,  it  was  held, 
that  there  could  be  no  recovery  against  the  surety  in  such  recognisance,  upon 
a  breach  of  its  condition. 

ERROR  to  the  Common  Pleas  of  Mifflin  county. 

William  Stewart,  the  plaintiff  below,  and  defendant  in  error, 
obtained  a  judgment  before  a  justice  of  the  peace  against  Mary 
Mark,  from  which  she  appealed,  and  entered  into  a  recognisance  in 
the  usual  form  with  Griffith  Thomas,  the  plaintiff  in- error,  as  her 
surety.  On  the  appeal  Stewart  succeeded  in  affirming  the  judg- 
ment of  the  justice.  The  action  was  then  commenced  by  Stewart 
against  Thomas  on  the  recognisance ;  and  the  plaintiff  assigned  as 
a  breach  of  the  condition  thereof  that  Mary  Mark  did  not  prose- 
cute her  appeal  with  effect,  and  that  Thomas  did  not  surrender  her 
to  jail  on  or  before  first  day  of  the  next  term  after  judgment.  The 
cause  was  arbitrated,  and  the  arbitrators  awarded  in  favor  of  the 
plaintiff,  upon  which  judgment  was  entered,  to  reverse  which  this 
writ  of  error  was  sued  out. 

J.  Fisher,  for  plaintiff  in  error. 

The  recognisance  was  void,  because  the  surety  could  not  legally 
comply  with  its  terms  by  imprisoning  a  woman.  Cited,  Act  of  8th 
February  1819,  Purd.  Dig.  59,  new  ed. 

Banks,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Cases  analogous  to  the  present  have  been  de- 
cided on  the  provisions  of  the  arbitration  law  of  1809,  which 
directed  a  recognisance  to  be  acknowledged  with  condition  to  pay 
the  debt  and  costs,  "or  surrender  the  defendant  to  the  jail  of  the 
proper  county."  Yet  it  was  determined  in  Carpentier  r.  The 
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Delaware  Insurance  Co.,  2  Binn.  264,  that  a  corporation  was 
entitled  to  appeal  without  such  recognisance,  because  the  bail  would 
not  have  had  the  advantage  of  all  its  conditions,  inasmuch  as  a  cor- 
poration is  an  artificial  body  that  cannot  be  surrendered  ;  and  in  the 
Gerraantown  and  Perkioraen  Turnpike  Co.  v.  Naglee,  9  S.  &  R. 
227,  a  like  construction  was  made  of  the  clause  on  which  the  pre- 
sent question  arises.  Although  an  appeal  by  a  corporation  has 
since  been  particularly  provided  for  in  the  Act  of  the  22d  of  March 
1817,  by  directing  a  recognisance  with  condition  to  pay  whatever 
shall  be  recovered,  the  preceding  decisions  are  entitled  to  entire  re- 
spect in  determining  the  general  question  of  construction.  But  the 
case  of  a  female  is  attempted  to  be  distinguished  from  what  the  case 
of  a  corporation  was  previous  to  the  last-mentioned  act,  inasmuch 
as  her  exemption  from  arrest,  as  secured  by  the  Act  of  the  8th  of 
February  1819,  would  present  no  natural  impediment  to  actual  sur- 
render of  her  person  to  give  her  bail  the  benefit  of  all  the  conditions 
of  the  recognisance.  But  in  the  case  of  special  bail,  whose  respon- 
sibility is  precisely  that  of  the  surety  of  an  appellant  under  the  act 
in  question,  a  principal  privileged  from  commitment  in  execution  is 
never  actually  surrendered,  the  law  esteeming  it  nugatory  to  sur- 
render one  who  would  be  instantly  discharged ;  and  the  practice, 
therefore,  is  to  enter  at  once  an  exonerctur  on  the  bail-piece. 
There,  is,  then,  a  potential  if  not  actual  impediment  to  the  surren- 
der of  a  female  whose  privilege,  under  the  Act  of  1809,  can  be 
made  as  extensively  beneficial  as  it  was  intended  to  be  only  by 
preventing  her  from  incurring  responsibilities  that  would  be  incon- 
sistent with  the  full  enjoyment  of  it.  In  the  Pennsylvania  Ins. 
Co.  v.  Anthony's  Exr's,  5  Binn.  508,  a  construction  perfectly 
analogous  was  made  in  the  case  of  an  appeal  by  executors  under 
the  arbitration  law  of  1810,  who  were  allowed  to  appeal  without 
bail,  though  their  persons  might  readily  have  been  surrendered  in 
discharge  of  the  usual  recognisance.  There  is,  perhaps,  still  greater 
reason  to  exempt  the  appellant  here,  as  an  arrest  by  her  bail,  even 
for  form's  sake,  would  be  in  some  measure  a  violation  of  a  statutory 
principle ;  and  as  her  appeal  was  allowed  on  terms  which  the  law 
did  not  warrant,  the  arbitrators  erred  in  sustaining  a  suit  on  the 
recognisance. 

Judgment  reversed. 

Distinguished,  7  II.  359. 
Followed,  7  Barr  111). 
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Milliken  against  Kendig. 

Real  estate  having  been  sold  by  the  sheriff,  on  an  execution  against  an 
heir,  to  whom  the  estate  descended,  it  waH  held,  that  judgments  against  the 
ancestor  from  whom  the  estate  came,  must  be  paid  by  the  sheriff  out  of  the 
proceeds  of  the  sale. 

EIIHOR  to  the  Common  Pleas  of  Mifflin  county. 

In  the  court  below,  this  was  an  issue  directed  to  try  the  right  to 
money  in  the  hands  of  the  sheriff,  which  was  made  out  of  the  sale 
of  the  real  estate  of  Henry  Comfort. 

Jacob  Comfort  being  indebted  by  judgment,  died,  and  his  real 
estate  descended  to  his  children,  of  whom  Henry  Comfort  was  one. 
Judgments  were  obtained  against  Henry,  and  executions  issued, 
which  were  levied  upon  his  interest  in  his  father's  estate,  which  was 
subsequently  sold  arid  the  proceeds  of  sale  brought  into  court  for 
appropriation.  It  was  claimed  by  the  creditors  of  the  father  and 
the  son,  between  whom  this  issue  was  joined. 

The  court  below  was  of  opinion  that  the  purchaser  took  just  such 
interest  as  Henry  Comfort  had  in  the  estate  of  his  father;  and 
that  it  would  be  subject  in  his  hands  to  the  debts  of  the  father,  and 
therefore  the  creditors  of  the  son  were  entitled  to  the  proceeds  of 
the  sale. 

Benedict,,  for  plaintiff  in  error. 

Real  estate  must  be  sold  clear  of  encumbrances  :  Nichols  v.  Post- 
lethwaite,  2  Dall.  131  ;  Bank  of  North  America  v.  Fitzsirnons,  3 
Binn.  358;  Barnet  v.  VVashebaugh,  16  S.  &  R.  410;  Common- 
wealth v.  Alexander,  14  Id.  2-~>7 ;  Gilmore  r.  Commonwealth,  17 
Id.  276  ;  Bank  of  Pennsylvania  v.  Winger,  1  Rawle  295  ;  McLan- 
ahan  v.  McLanahan,  1  P.  dk  W.  9<> ;  Finncy  r.  Commonwealth,  Id. 
240  ;  McGrew  v.  McLanahan,  Id.  44. 

J.  Fisher,  for  defendant  in  error,  insisted  that  the  injustice  that 
would  be  done  to  the  defendant  whose  property  was  sold,  was  a  suffi- 
cient reason  why  the  law  should  not  be  so  construed  as  contended 
for  by  the  plaintiff  in  error.  It  would  be  paying  the  father's  debts 
out  of  the  interest  of  one  of  his  children,  to  the  exclusion  of  the 
others,  who  would  be  thereby  benefited.  Cited  Kershaw  r.  Supplee, 
1  Hawle  134. 

The  opinion  of  the  court  was  delivered  by 

ROOK  us,  J. — I  cannot  distinguish  this  from  the  case  of  the 
Commonwealth  for  the  use  of  Gurney's  executors  against  Alexan- 
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der,  14  S.  &  R.  257.  The  llth  section  of  the  Act  of  1806,  was 
not  intended  to  prohibit  the  sale  of  an  undivided  interest  in  an  en- 
tire tract  of  land,  nor  has  the  plaintiff  in  error  so  construed  the 
law.  After  having  himself  sold  the  share  of  Henry  Comfort,  he 
now  seeks  to  throw  the  prior  encumbrances  on  the  vendee  of  the 
sheriff.  This  cannot  be,  as  has  been  repeatedly  decided.  The 
sheriff's  vendee  takes  the  land  discharged  of  the  liens  of  encum- 
brances, unless  it  be  in  certain  excepted  cases,  of  which  this  is  not 
one.  Whether  the  lien  creditors  of  Jacob  Comfort  are  entitled 
to  the  whole  price  for  which  the  interest  of  Henry  Comfort  was 
sold  or  to  a  proportional  part,  it  is  unnecessary  to  decide.  Henry 
Comfort,  or  his  creditors,  would  be  undoubtedly  entitled  to  a 
contribution,  but  in  what  way  this  may  be  effected  has  not  been 
settled. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 

Referred  to,  5  Wh.  324. 

Overruled  by  Homer  &  Roberts  v.  Uasbrouck,  5  Wr.  169. 


Myers  against  Harvey. 

Personal  property  purchased  at  a  sale  by  the  sheriff,  and  left  in  the  pos- 
session of  the  defendant,  under  a  lease  from  the  purchaser,  is  not  subject  to 
be  sold  ajrain  as  the  property  of  the  same  defendant,  to  satisfy  a  debt  which 
was  due  at  the  time  of  the  first  sale. 

ERROR  to  the  Common  Pleas  of  Centre  county. 

This  was  an  action  of  replevin,  in  which  Nathan  Harvey  &  Co. 
were  plaintiffs,  and  John  M.  Myers  was  defendant. 

The  material  facts  which  gave  rise  to  the  question  of  law  in  this 
case  were  these :  John  M.  Myers  being  indebted,  his  personal  pro- 
perty, consisting  of  horses,  wagon,  ploughs.  &c.,  and  grain  grow- 
ing in  the  ground,  was  levied  upon  a  fi.  fa.  in  favor  of  Joseph  W 
Williamson,  and  was  on  the  10th  of  June  1825  sold  by  the  sheriff, 
and  purchased  by  Nathan  Harvey  &  Co.,  the  plaintiffs,  under 
these  circumstances.  Myers  requested  Harvey  &  Co.  to  attend 
the  sheriff's  sale  and  buy  the  property,  saying  at  the  same  time 
that  if  he  got  liberty  to  cut  the  grain,  the  proceeds  of  the  sale  of  it 
would-  pay  the  amount  for  which  the  whole  property  would  sell. 
A  member  of  the  firm  attended,  and  bought  in  all  the  property ;  he 
then  executed  a  written  lease  of  it  to  Myers,  and  left  it  in  his  pos- 
session. He  also  took  Myers's  note  for  the  amount,  with  the  un- 
derstanding that  it  should  be  given  to  Fidler,  the  father-in-law  of 
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Myers,  if  he  would  undertake  to  pay  Harvey  &  Co.  the  money, 
Fidler  refused  to  pay  the  money.  The  following  harvest  Harvey 
&  Co.  paid  the  hands  for  cutting  the  crop:  they  received  the  grain 
and  gave  Myers  credit  for  it.  Myers  had  occasion  for  some  small 
advances,  which  he  received  from  the  store  of  Harvey  &  Co. 
Upon  settlement  in  October  1826  Myers  was  still  in  debt  to  Har- 
vey &  Co.,  who  considered  the  property  as  theirs  until  their  debt 
was  paid. 

Previously  to  this  transaction  Myers  was  also  indebted  to  John 
McGhee,  who  obtained  a  judgment  against  him,  and  issued  a 
fi.  fa.  to  November  term  1826,  upon  which  the  sheriff  levied  the 
same  property  in  the  possession  of  Myers  which  had  been  pur- 
chased by  Harvey  &  Co.  On  the  9th  of  November  1826  the 
property  was  again  sold,  and  purchased  by  McGhee.  And  the 
question  in  this  case  was,  whether  Harvey  &  Co.  or  McGhee  were 
entitled  to  the  property. 

The  court  below  (Burnside,  president,)  was  of  opinion  that 
under  all  the  circumstances  the  plaintiffs  were  entitled  to  recover, 
and  so  instructed  the  jury :  and  to  the  following  points  put  by  de- 
fendant's counsel  thus  answered : 

1.  That  if  the  jury  find  the  facts  in   this  case   to  be   that  the 
property  in  dispute  was  left  in  the  hands  of  Myers  for  seventeen 
months   after  the   date  of  the  sheriffs  sale ;  that  it  is  per  se  evi- 
dence of  fraud  as  respects  a  judgment-creditor,  and  in   point  of 
law  the  plaintiffs  cannot  recover. 

To  the  1st  point  the  court  answered :  that  the  leaving  of  the 
property  after  a  fair  purchase  at  sheriff's  sale  for  seventeen 
months  in  the  hands  of  the  debtor  is  not  per  se  evidence  of  fraud, 
as  respects  the  judgment-creditor  whose  judgment  was  prior  to 
that  sale. 

2.  That    the    taking  of  a  judgment-note  on    settlement   from 
Myers,  for  the  balance  due  to  Harvey  &  Co.,  and  retaining  that 
note  in  their  possession  up  to  the  trial  of  the  cause,  was  in  point 
of  law  an    extinguishment  of  the    lease,  so    far    as    it    respected 
creditors;  and  left  the  property  subject  to  execution  creditors  in 
the  hands  of  John  M.  Myers. 

To  the  2d  point  the  court  answered :  This  point  is  fully  an- 
swered in  the  charge.  We  said  under  the  evidence  that  if  the 
jury  believed  that  the  taking  of  the  judgment-note  was  as  stated 
by  the  witness,  the  taking  of  it,  and  the  retaining  it  in  possession 
up  to  the  trial  of  the  cause,  is  not  in  point  of  law  an  extinguish- 
ment of  the  lease,  so  far  as  respected  McGhee,  and  the  property 
was  not  legally  subject  to  his  execution. 

3.  That  if  the  jury  find  that  Harvey  &   Co.  blended   the  sale 
and  lease  of  John  M.  Myers's   property  with  other  dealings  and 
transactions,  and  received  payments  and   made  a  settlement   as  of 
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one  general  account,  and  took  a  note  for  the  balance,  it  is  an  ex- 
tinguishment of  the  lease,  and  the  plaintiffs  would  not  be  entitled 
to  recover. 

To  the  3d  point  the  court  answered:  This  point  is  already 
answered  ;  the  court  do  not  think  that  the  blending  in  this  case 
as  proved,  and  the  facts  as  submitted  to  the  jury,  with  other  trans- 
actions, nor  the  payments  as  proved,  nor  the  settlement  made,  nor 
the  taking  of  the  note  under  the  facts  disclosed  for  the  balance,  is 
an  extinguishment  of  the  lease,  nor  will  we  say  to  you  that  the 
plaintiffs  are  not  entitled  to  recover. 

4.  That  the  plaintiffs'  leasing  the  property  to  Myers,  by  which 
they  were   to  receive  a  compensation  for  the  use  of  it,  takes  this 
case  out  of  the  exception  that  a  purchaser  at  sheriff's  sale  may, 
out  of  humanity,  leave  the  property  in   the  hands  of  the  former 
owner ;  and  is  of  itself  a  fraud  in  law,  and  will  bar  the  plaintiffs' 
recovery. 

The  4th  point  is  already  answered:  The  court  do  not  think  that 
the  compensation  for  the  use  of  the  property  takes  this  case  out  of 
the  exception  that  a  purchaser  at  sheriff's  sale  may,  out  of  human- 
ity, leave  the  property  in  the  hands  of  the  former  owner,  and  it  is 
not  itself  a  fraud,  and  will  not  bar  the  plaintiffs'  recovery. 

5.  If  the  jury  believe  that  Harvey  &  Co.,  from  the  1st  of  June 
1825  until  the  16th  of  October   1826,  received  from    Myers  the 
amount  of  §170,  the  plaintiffs  are  not  entitled  to  recover. 

To  the  5th  point  the  court  answered  :  That  if  Harvey  &  Co. 
have  received  their  debt,  the  plaintiffs  cannot  recover.  They 
received  the  grain — they  credited  it  at  the  net  proceeds  without 
regard  to  the  sale — that  credit  did  not  amount,  as  proved,  to  §170, 
of  which  the  jury  are  the  judges.  This  court  do  not  think  that 
the  advances  to  cut  the  harvest  will  destroy  the  plaintiffs'  lien  on 
the  other  goods,  under  the  facts  disclosfd  and  proved  in  this  case. 
The  court  have  already  given  an  opinion  as  to  the  §13  and  the 
§20.  If  the  jury  are  of  opinion  that  the  plaintiffs  have  received 
their  debt,  except  these  two  items,  the  plaintiffs  are  not  entitled 
to  recover.  You  have  heard  McCormick's  evidence,  that  after 
the  sale  of  all  the  property,  and  applying  it  to  the  purchase 
of  the  property,  and  the  advances  to  cut  the  grain,  they  will  still 
lose  between  §40  and  §50  by  this  transaction. 

The  errors  assigned  were  to  the  answers  of  the  court. 

Blanchard,  for  plaintiff  in  error,  cited  Clow  v.  Woods,  5  S.  & 
R.  273;  Cunningham  v.  Neville,  10  Id.  201;  Babb  v.  Clemson, 
Id.  419;  Cameron  v.  Montgomery,  13  Id.  128  ;  Martin  v.  Mathiot, 
14  Id.  214. 

Petriken  and  Valentine,  for  defendants  in  error. 
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The  opinion  of  the  court  was  delivered  by 

GIBSON,  G.  J. — Retention  of  possession  by  the  former  owner  of 
a  chattel  sold  at  sheriff's  sale,  is  not  an  index  of  fraud,  because 
the  sale  is  not  the  act  of  the  person  retaining,  but  of  the  law;  and 
because  a  judicial  sale,  being  conducted  by  the  sworn  officer  of  the 
court,  shall  be  deemed  fair,  till  it  is  proved  to  be  otherwise.  It 
may,  like  a  judgment,  however,  be  shown  to  be  collusive  arid  fraud- 
ulent in  fact ;  but  the  presumption  of  the  law  is  favorable  to  it  in 
the  first  instance.  A  chattel  thus  purchased,  then,  may  safely  be 
left  in  the  possession  of  the  former  owner  on  any  contract  of  bail- 
ment that  the  law  allows  in  any  other  case  ;  arid  the  question  is  riot 
whether  the  purchase  was  fraudulent,  but  whether  the  contract  with 
the  former  owner  vested  a  present  ownership  or  a  contingent  in- 
terest, to  take  effect  on  the  performance  of  a  condition,  to  determine 
which,  we  must  treat  the  contract  as  if  it  were  made,  not  with  the 
former  owner,  but  with  the  stranger.  As  it  appeared  on  the  evi- 
dence, the  case  seemed  to  be  that  of  a  bailment,  with  a  superaddcd 
agreement  to  vest  the  title  in  tire  bailee  when  he  should  pay  a  sum 
certain ;  and  such  an  agreement  is  clearly  consistent  with  public 
policy.  No  facility  to  fraudulent  dealing  is  afforded  by  it,  that  is 
not  afforded,  in  the  same  degree,  by  a  naked  contract  of  bailment. 
Such  a  transaction  includes  two  distinct,  but  consistent  contracts 
— the  one  taking  effect,  if  at  all,  when  the  other  is  spent.  The 
contract  of  bailment  preserves  the  ownership  of  the  bailor  during 
the  particular  relation  created  by  it,  and  the  contract  of  sale  which 
supersedes  it,  transfers  the  title  as  soon  as  it  is  called  into  action, 
by  payment  of  the  price.  An  agreement  to  sell  at  a  subsequent 
day  is  valid,  when  accompanied  with  present  possession  ;  but  valid 
according  to  its  terms,  the  property  remaining  exposed  to  the  de- 
mands of  the  vendor's  creditors  in  the  meantime.  All  that  re- 
mained, then,  was  for  the  jury  to  ascertain  whether  the  sale  were 
in  its  terms  a  present  and  absolute,  or  a  future  and  contingent  one. 
But  the  defendant  insists  that  the  acceptance  of  a  note  for  the  price 
was  payment  in  point  of  law,  whether  the  sale  were  absolute  or  not. 
The  consequences  of  the  act,  however,  depended  on  the  intent  of 
the  parties,  which  was  a  matter  to  be  determined  by  the  jury.  Un- 
doubtedly, a  vendor  may  take  a  bill  or  note  on  his  own  terms,  and 
consequently,  without  binding  himself  to  treat  it  as  payment.  The 
inquiry,  then,  was  whether  the  terms  of  the  agreement  were  such 
as  to  pass  the  title  on  the  delivery  of  the  note,  or  only  on  payment 
of  it.  That  was  a  question  of  fact,  which  was  properly  left  to  the 
jury.  The  other  points  submitted — that  the  property  was  left  too 
long  in  the  debtor's  possession — that  this  was  mingled  with  other 
transactions — and  that  the  lease  was  in  effect  a  bill  of  sale, — pre- 
sented no  definite  questions  of  law  on  which  the  judge  could  charge 
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at  all,  or,  at  most,  none  on  which  he  could  charge  in  the  defendant's 
favor,  and  we  think  that  in  every  respect  the  cause  was  properly 
put  to  the  jury. 

Judgment  affirmed. 

Referred  to,  '2  Wh.  307  ;  10  W.  44 ;  5  W.  &  S.  309  ;  1  Jones  2f.7. 
Followed,  7  W.  377;  10  Barr  218;  1  Smith  30;  9  Id.  473;  27  Id.  455  ;  7 
Norris  498,  s.  c.  6  W.  N.  C.  536. 


Kendall  against  Lee. 

The  bare  receipt  of  assets  is  not  the  commencement  of  an  administration 
of  them  ;  but  for  wasting  and  converting  them  by  the  first  administrator, 
an  administrator  de  bonis  nnn  has  no  title  to  sue  at  law  or  in  equity,  the 
remedy  beintr  immediately  by  the  creditors  or  parties  ultimately  entitled.1 

A  bond  taken  by  an  executor  or  administrator  for  the  debt  of  a  decedent 
discharges  the  old  duty  and  creates  a  new  one  ;  and  an  administrator  de  bonis 
non  could  not  sue  on  such  bond. 

Evidence  which  should  not  have  an  influence  upon  the  minds  of  the  jury 
should  not  be  heard  by  them.  A  judire  renders  his  best  service  to  the  cause 
of  justice,  when  he  prevents  a  jury  from  disregarding  the  law  by  depriving 
them  of  a  pretext  for  it. 

APPEAL  from  the  Circuit  Court  of  Northumberland  county,  held 
by  Gibson,  C.  J. 

Samuel  Kendall  died  intestate,  and  his  real  estate,  by  virtue  of 
an  order  of  the  Orphans'  Court,  was  sold  by  his  administrator,  John 
Kendall,  to  Joseph  Wallis,  who  purchased  for  James  Lee.  Bonds 
were  given  by  James  Lee  and  John  Shriner,  his  security,  to  John 
Kendall,  for  the  purchase-money.  These  bonds  were  sued,  and 
judgment  obtained  thereon  for  §679.21,  in  April  1820.  Upon 
this  judgment  executions  were  issued,  and  in  1823  were  levied  upon 
James  Lee's  land,  which  was  sold  to  John  Cowden  for  §125.  This 
money  was  brought  in  court,  and  part  of  it  appropriated  to  another 
judgment.  John  Kendall  died  ;  his  death  was  suggested  on  the 
record,  and  his  administrators,  John  Miller  and  John  .Beckle,  were 
substituted,  in  whose  names,  as  administrators,  a  scire  facias  was 
issued  against  James  Lee  and  John  Shriner,  to  continue  the  lien 
of  the  original  judgment.  It  was  upon  the  trial  of  the  issue  upon 
the  plea  of  payment,  with  leave,  &c.,  put  into  this  scire  faciax, 
that  the  questions  in  this  case  arose.  After  the  foregoing  facts 
had  been  established,  the  defendants  gave  evidence,  that  after  the 
death  of  John  Kendall  letters  of  administration,  de  bonis  won, 
upon  the  estate  of  Samuel  Kendall,  were  issued  to  Joseph  Ken- 
dall ;  and  then  offered  in  evidence  a  receipt  of  Joseph  Kendall  to 

1  See  Act  24  Feb.  1834,  sect.  31,  P.  L.  78. 
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James  Lee,  for  $326.87,  on  account  of  the  judgment  of  John  Ken- 
dall v.  Lee  it  Shriiier.  This  vras  objected  to  by  the  plaintiff,  on 
the  ground  that  Joseph  Kendall,  as  the  administrator  de  bonis  non 
of  Samuel  Kendall,  had  no  right  to  receive  the  money;  that  the 
judgment  could  only  be  discharged  by  a  payment  to  John  Ken- 
dall's administrators. 

The  court  sustained  the  objection  and  rejected  the  evidence. 

The  defendant  then  offered  in  evidence  the  following  agreements, 
entered  into  between  John  Cowden  and  James  Lee,  after  Cowderi 
purchased  Lee's  property  ;  and  between  Joseph  Kendall  and  James 
Lee : —  / 

"A  memorandum  of  an  article  of  agreement  between  John  Cow- 
den  and  James  Lee,  both  of  Northumberland,  county  of  Northum- 
berland, and  state  of  Pennsylvania,  witnesseth,  that  the  29th  day 
of  November  last  John  Cowden  purchased  at  sheriff's  sale,  in  Sun- 
bury,  the  farm  of  James  Lee,  on  the  North  Branch  of  Susquehanna, 
near  Northumberland,  containing  one  hundred  acres,  more  or  less, 
for  the  sum  of  $125.  Now  it  is  agreed  that  Cowden  grants  to  Lee 
the  privilege  of  disposing  of  the  said  farm  within  three  years,  on 
condition  that  the  said  Lee  pays  to  the  said  Cowden  the  amount  of 
the  purchase-money,  with  interest;  also  the  amount  of  a  judgment 
and  book-account,  with  interest,  that  Cowden  holds  against  the  said 
Lee  ;  whatever  surplus  money  remains  from  the  proceeds  of  the 
sale  of  the  farm  to  be  at  the  disposal  of  Lee  ;  Cowden  is  considered 
as  sole  owner  of  the  farm,  to  rent  and  receive  the  proceeds  of  the 
same  ;  granting  unto  Lee  the  privilege  of  taking  what  fire- wood  he 
may  want  for  his  own  house.  As  witness  our  hands  and  seals,  this 
23d  day  of  December  1823." 

"Articles  of  agreement  made  between  Joseph  Kendall,  of  Read- 
ing, administrator  de  bonis  non  of  Samuel  Kendall,  deceased,  of 
one  part,  and  James  Lee,  of  Northumberland,  of  the  other  part, 
witnesseth,  that  John  Cowden,  Esq.,  and  wife,  of  Northumberland, 
did  convey  to  the  said  Joseph  Kendall  a  tract  of  land,  containing 
100  acres,  strict  measure,  lying  in  Point  township,  Northumber- 
land county,  adjoining  land  of  George  Grant  and  others,  which  the 
said  Cowden  purchased  at  sheriff's  sale,  on  the  2l*th  day  of  Novem- 
ber last,  in  the  town  of  Sunbury,  as  the  property  of  James  Lee. 
Now  the  said  Joseph  Kendall  agrees  to  rent  the  aforesaid  premises 
to  the  said  James  Lee,  for  one  year  from  the  1st  day  of  January 
1824,  for  the  sum  of  $30,  to  be  paid  to  the  said  Joseph  Kendall  at 
the  expiration  of  the  year.  The  said  Lee  is  to  cut  no  more  timber 
than  is  wanted  for  fire-wood  on  the  premises,  and  to  keep  the  fences 
in  repair  on  said  land,  and  to  leave  the  farm  in  as  good  repair  as  he 
receives  it;  to  farm  the  land  as  is  customary,  and  to  pay  the  taxes. 


484  SUPREME  COURT  [Sunbury 

[Kendall  v.  Lee.] 

Now,  the  said  Joseph  Kendall,  sympathizing  with  the  said  James 
Lee,  agrees  with  him  that  if  he,  the  said  Lee,  can  secure  a  pur- 
chaser for  said  land,  between  now  and  the  1st  of  January  1825, 
who  will  pay  in  cash,  or  on  such  conditions  as  the  said  Kendall 
•will  approve,  the  said  Lee  is  to  have  credit  on  a  judgment  against 
John  Shriner,  Sr.,  and  James  Lee,  recorded  in  Sunbury,  for  all 
sums  which  he  can  get  more  than  $600,  besides  paying  the  said 
Kendall  for  travelling  and  other  necessary  expenses  in  conveying 
said  land.  Now,  if  the  said  Lee  pays  the  rent  as  per  agreement,  no 
interest  is  to  be  paid  on  the  §600  ;  but  if  the  rent  is  not  paid,  it 
will  be  added  to  the  $600,  and  then  all  sums  which  he  can  get  for 
the  land  above  §636,  besides  those  travelling  and  other  expenses, 
shall  be  on  account  of  the  above  judgment  in  favor  of  John  Ken- 
dall. Kendall  is  considered  the  sole  owner  of  said  land,  to  rent  and 
to  receive  the  same ;  the  said  Kendall  further  grants  the  said  Lee 
as  much  fire-wood  as  he  may  want  in  his  own  family.  Witness  our 
hands,  this  21st  of  January  1824. 

"  Should  James  Lee,  within  the  above-stated  time,  procure  a  pur- 
chaser who  will  pay  so  much  for  the  above  premises  that  the  amount 
above,  the  §600,  should  more  than  pay  the  above  judgment,  the 
balance  the  said  James  Lee  shall  receive  for  his  own  private  use." 

And  again,  in  connection  with  these  agreements,  offered  the 
receipt  of  Joseph  Kendall,  before  rejected,  accompanied  by  parol 
proof  that  Miller,  the  administrator  of  John  Kendall,  ratified  and 
adopted  the  agreement. 

This  offer  was  also  rejected,  and  the  cause  went  to  the  jury, 
who,  under  the  direction  of  the  court,  found  a  verdict  for  the 
plaintiff. 

The  defendant  appealed. 

Lashells  and  Bellas,  for  the  appellant. 

Upon  the  death  of  an  administrator,  his  successor,  the  adminis- 
trator de  bonis  non,  is  entitled  to  have  all  the  securities  of  the 
estate  which  were  in  the  hands  of  the  first  administrator ;  the  bond, 
then,  upon  which  the  original  judgment  in  this  case  was  rendered, 
and  the  judgment  itself,  were  part  of  the  assets  of  the  estate;  and 
being  so,  it  was  perfectly  competent  for  the  administrator  de  bonis 
non  to  receive  the  money  and  receipt  for  it  in  discharge  of  the 
judgment.  Cited  stat.  17  Car.  2,  chap.  8 ;  Robt.  Dig.  369 , 
Coxe's  Dig.  726,  No.  41 ;  Bank  of  Pennsylvania  v.  Jacobs,  1  P. 
&  \V.  474.  Upon  the  same  principle  the  agreements  should  have 
been  received,  together  with  the  receipt  offered ;  but  when  accom- 
panied by  proof  that  they  were  ratified  by  the  administrator  of  the 
first  administrator,  in  whose  name  the  judgment  was,  we  can 
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conceive  no  rule  of  law  or  just  policy  which  would  exclude  the 
evidence. 

Greenough,  for  appellee. 

The  money  claimed  to  be  recovered  in  this  suit  is  the  proceeds 
of  the  sale  of  lands  of  the  intestate  ;  for  the  right  appropriation  of 
which  the  administrator  gave  security  to  the  Orphans'  Court ; 
would  it  not  be  a  breach  of  the  recognisance  thus  entered  into  if 
the  purchase-money  was  permitted  to  go  into  the  hands  of  an  ad- 
ministrator de  bonis  non,  who  had  given  no  security  at  all  for  its 
rightful  appropriation?  The  administrator  de  bom's  non  has  juris- 
diction only  over  the  goods  and  chattels  of  the  intestate,  which 
remained  unadministered.  Certainly  the  judgment  against  Lee 
and  Shriner  was  not  assets  unadministered. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — That  the  administrator  de  bonis  non  derived  an 
authority  from  the  grant  of  administration  to  give  an  acquittance 
for  this  money,  will  hardly  be  pretended.  He  was  entitled  to  the 
assets  remaining  in  specie,  whether  in  money  or  goods,  and  whether 
in  the  hands  of  the  late  administrator  or  outstanding.  The  bare 
receipt  of  assets  is  doubtless  not  the  commencement  of  an  adminis- 
tration of  them;  but  for  wasting  or  converting  them,  an  administra- 
tor de  bonis  non  has  no  title  to  sue  at  law  or  in  equity,  the  remedy 
being  immediate  by  the  creditors  or  parties  ultimately  entitled : 
Coleman  v.  McMurdo,  />  Rand.  51.  And  the  same  law  seems 
to  have  been  held  in  Allen  v.  Irwin,  1  S.  &  R.  .544.  But  the 
principle  has  technical  reason,  as  well  as  authority,  to  support  it. 
The  Ordinary  in  England,  or  the  Register  here,  has  no  jurisdiction 
of  anything  that  was  not  a  part  of  the  decedent's  personal  estate  at 
his  death,  nor  power  to  commit  the  administration  of  anything  else 
to  his  officer.  An  outstanding  debt  mav,  with  strict  propriety,  be 
said  to  remain  in  specie,  the  chose  in  action  of  the  decedent,  though 
suit  were  brought  to  recover  it  by  the  first  administrator,  that  being 
but  a  means  to  procure  the  receipt  of  it,  which  does  not  confound  it 
with  the  administrator's  own  property ;  and  for  this  reason  an  ad- 
ministrator was  entitled  by  the  common  law  to  a  new  action  instead 
of  an  execution  of  the  first  administrator's  judgment,  since  given 
him  by  statute,  as  he  still  is  to  the  proceeds  of  his  execution  when 
brought  into  court.  But  it  never  has  been  held,  here  or  elsewhere, 
that  a  bond  taken  by  an  executor  or  administrator  for  the  dece- 
dent's debts  does  not  discharge  the  old  duty  and  create  a  new  one. 
The  instances  in  Roll's  Abr.  602,  G  Mod.  91,  and  10  Id.  315,  are 
authorities  directly  in  point.  An  action  can  be  maintained  on  it 
only  by  the  obligee ;  and  that  no  judge  has  ventured,  in  these 
days  of  juridical  reform,  to  say  that  even  he  can  sue  on  it  in  a 
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representative  character,  is  sufficient  in  all  reason  to  prove  that  it 
creates  but  a  personal  duty.1  But  were  all  this  otherwise,  there  is 
another  reason,  which  I  take  to  be  conclusive — the  bond  on  which 
this  judgment  has  been  obtained  was  given  for  the  price  of  the  dece- 
dent's land  sold  by  the  first  administrator  by  virtue  of  an  order  of 
the  Orphans'  Court. 

The  commission  of  an  administrator  de  bonis  non  extends  but  to 
the  residue  of  the  goods  committed  to  the  first  administrator  by  the 
original  grant.  What  these  were  is  perceptible  at  a  glance  in  the 
bond  required  by  the  Act  of  1794,  the  condition  of  which  is,  that 
the  administrator  shall  "administer  according  to  law  the  goods, 
chattels  and  credits  of  the  deceased  at  the  time  of  his  death." 
These  are  the  subjects  of  an  administration  proper,  and  precisely 
of  that  which  is  granted  by  the  Register  here,  in  the  same  way  that 
it  is  granted  by  the  Ordinary  in  England,  where  an  administrator 
can  have  no  business  with  the  real  assets,  actual  or  contingent; 
and  where  the  bond  required  by  the  '2'2  &  23  Car.  2,  c.  10,  is 
nearly  word  for  word,  the  same  as  that  required  by  our  Act  of 
Assembly.  The  business  of  an  administrator  proper,  then,  relates 
to  but  what  was  the  personal  estate  of  the  deceased  at  his  death  ;  and 
to  that  only  does  the  security  given  to  the  Register  extend.  For 
this  reason  it  is  that  an  administrator  who  sells  real  estate  gives 
additional  security  ;  and  not  to  the  Register,  but  to  the  Orphans' 
Court,  from  which  he  derives  his  authority  for  the  faithful  execution 
of  the  trust,  and  payment  of  the  money  to  such  persons  as  the  court, 
by  its  decree,  may  direct.  And  thus  far  the  law  was  determined  in 
Reed  v.  The  Commonwealth,  11  S.  &  R.  441.  In  the  event  of  his 
death,  then,  who  shall  perfect  his  administration  of  the  real  assets, 
and  save  the  condition  of  his  bond  ?  To  say  nothing  of  the  inabil- 
ity of  his  personal  representative  to  put  those  assets  into  the  hands 
of  any  one  not  designated  by  the  Orphans'  Court  without  forfeiting 
the  bond,  it  is  plain  that  if  he  retains  them  with  a  view  to  a  per- 
formance of  the  trust,  the  parties  beneficially  entitled  will  have  a 
double  security,  and  that  if  they  are  put  into  tlie  hands  of  the  admin- 
istrator de  bonift  non,  they  will  have  no  security  at  all ;  ought  not 
that  alone  to  be  decisive?  But  the  power  of  such  an  administrator  is 
derived  exclusively  from  the  grant  of  the  register,  which  extends 
not  beyond  his  own  jurisdiction,  and  consequently  not  to  the  real 
assets.  How,  then,  can  he  succeed  to  a  title  derived  from  a  decree 
to  which  neither  he  nor  the  Register  was  party  or  privy  ?  The 

1  In  HOMIT  v.  Arundcl,  '.'>  Bos.  &  P.  7,  Lord  Alvanley,  though  evidently  dis- 
posed to  favor  the  right  of  the  executor  to  sue  in  a  representative  character, 
wherever  the  tiling  to  he  recovered  would  he  assets,  was  constrained  to  admit 
that  he' cannot  so  recover  on  a  hond  made  to  himself,  and  for  this  very  rea- 
Hon,  liei'diixe  an  administrator  de  bonis  non  cmilil  nut  sue  on  it,  or  prevent  the 
personal  representative  of  the  first  administrator  from  retaining. 
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special  administration  under  the  decree  of  the  Orphans'  Court, 
could  riot  pass  as  an  accessary  by  the  grant  of  an  officer  who  did 
not  create  it,  and  consequently  had  no  power  to  transfer  it.  It  is 
no  answer  to  this  last  objection,  to  say  that  it  rests  on  technical 
grounds  ;  nor  to  the  previous  one,  that  an  administrator  is  entitled 
to  administer  the  surplus  proceeds  of  an  execution  levied  of  land, 
though  he  give  no  additional  security,  and  though  the  Register  from 
whom  he  derived  his  authority,  had  no  jurisdiction  of  the  subject- 
matter.  All  jurisprudence  is  founded,  more  or  less,  in  artificial 
reason,  which  cannot  be  disturbed  without  endangering  the  super- 
structure ;  and  for  the  rest,  the  right  of  an  administrator  to  have, 
without  security  given,  the  proceeds  of  land  converted  by  an  execu- 
tion, is  a  consequence  forced  on  the  courts  by  the  necessity  arising 
from  the  want  of  legislative  provision,  and  not  the  legitimate  sub- 
ject of  an  inference  applicable  to  a  case  in  which  there  is  no  such 
necessity.  A  more  plausible  inference  might  be  drawn  from  the 
provision  which  authorizes  an  administrator  de  bonis  non  to  exe- 
cute the  deed  in  the  event  of  the  administrator's  death,  without 
having  completed  the  title.  That  duty,  however,  like  the  agency 
of  a  sheriff  whose  predecessor  has  died  in  similar  circumstances  is 
purely  ministerial,  and  without  relation  to  the  trust  of  the  money. 
In  fact,  where  there  is  no  administrator  de  bouts  non,  the  law 
allows  the  Orphans'  Court  to  use  the  sheriff  as  an  instrument  to 
pass  the  title ;  yet  no  one  ever  suspected  that  his  agency  in  this 
particular  gives  him  a  right  to  demand  the  money  of  the  adminis- 
trator's representative. 

But  it  is  said  that  proof  of  an  authority  from  one  of  the  plain- 
tiffs for  the  administrator  de  bonis  non  to  receive  the  money  was 
offered  at  the  trial  and  rejected.  To  determine  that  it  is  necessary 
to  ascertain  the  circumstances.  By  virtue  of  an  execution  on  the 
present  judgment  the  land  of  the  defendant,  Lee,  had  been  sold  to 
Mr.  Cowden  for  a  small  sum,  who  agreed  to  permit  Lee  to  dispose 
of  it  for  his  own  benefit,  on  condition  that  he  would  reimburse 
Cowden  what  he  had  paid  to  the  sheriff,  arfd  also  discharge  two 
other  debts  which  he  owed  him.  Cowden  subsequently  conveys  to 
the  administrator  de  bonis  non,  who  in  turn  lets  the  land  to  Lee, 
with  permission  to  sell  it  in  a  given  time,  and  credit  the  present 
judgment  with  the  residue  of  the  purchase-money,  having  first  jxn'd 
§600,  and  a  small  stun  for  cj-pcn^'s,  due  the  administrator  <lc 
bonis  non,  in  his  own  or  another's  ri<//it ;  and  it  is  the  ratification 
of  this  agreement  by  one  of  the  plaintiffs  that  was  offered  to  be 
proved.  The  offer  then  disclosed  an  agreement  between  a  debtor 
and  one  of  his  creditors,  who,  having  become  the  owner  of  the 
debtor's  land  at  an  undervalue,  permitted  him  to  sell  it.  and  on 
condition  that  he  would  first  pay  the  creditor's  debt,  and  apply  the 
residue  of  the  purchase-money  to  another  debt  due  by  him  to 
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another  person.  Was  there  anything  in  that  like  an  authority  for 
the  first-named  creditor  to  receive  both  debts  ?  Had  he  stood  in 
the  relation  of  a  stranger  to  the  decedent  in  whose  right  the  judg- 
ment was  obtained,  no  one  would  imagine  that  such  a  thing  was 
contemplated.  But  he  certainly  was  a  stranger  to  the  debt,  and 
there  is  the  same  reason  why  he  should  not  be  supposed  to  exercise 
the  ownership  of  it.  In  its  letter  and  its  spirit,  then,  the  whole 
effect  of  the  agreement,  as  ratified  by  one  of  the  plaintiffs,  was  that 
the  proceeds  of  the  sale  should  go  to  satisfy  both  debts,  the  one 
due  the  administrator  de  bonis  non  having  a  preference ;  but  that 
surely  implied  no  authority  in  any  one  hand  to  receive  for  both. 
It  is  said,  however,  that  the  question  of  authority  was  for  the  jury, 
who  might  have  found  in  favor  of  the  affirmative,  had  the  evidence 
of  it  been  left  to  them.  That  is,  in  a  very  few  words,  a  very  satis- 
factory argument  for  its  rejection.  It  is  in  cases  like  the  present, 
where  to  avoid  a  real  or  fancied  hardship,  the  jury  are  predisposed 
to  find  in  a  particular  way  on  a  mere  show  of  evidence,  that  rules 
of  competency  produce  their  choicest  fruit,  and  are,  therefore,  to  be 
most  sternly  enforced.  The  judge  renders  his  best  service  to  the 
cause  of  justice  when  he  prevents  a  jury  from  disregarding  the 
law  by  depriving  them  of  a  pretext  for  it.  But  was  the  existence 
of  the  authority  really  a  question  of  fact?  It  depended  on  the 
construction  of  a  written  agreement  between  the  administrator  de 
bonis  non  and  one  of  the  defendants,  which  was  ratified,  as  it  is 
said,  by  one  of  the  plaintiffs.  Was  that  for  the  jury  ?  The  coun- 
sel himself  did  not  treat  it  as  such.  Instead  of  apprising  the  judge 
that  such  was  the  drift  of  the  matter,  and  advancing  directly  to  the 
point  proposed,  as  he  certainly  would  have  done,  had  he  felt  him- 
eelf  warranted  to  assert  the  existence  of  an  authority,  in  fact,  he 
proposed  to  prove  the  bare  fact  of  ratification,  and  leave  it  to  its 
legal  consequences.  This  being  the  main,  perhaps  the  only  point 
in  the  cause,  we  see  no  reason  to  disturb  the  verdict. 

HUSTON,  J.,  and  Ross,  J.,  dissented. 

Judgment  affirmed. 

Referred  to,  3  R.  373 ;  9  W.  257 ;  7  Barr  323,  324. 
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Black  against  Pollock. 

A  cause  being  ordered  on  for  trial  in  the  Circuit  Court,  the  plaintiff  not 
being  ready  for  trial,  took  a  nonsuit ;  at  the  next  court  he  moved  the  court  to 
take  ofF  the  nonsuit,  which  was  refused,  whereupon  he  appealed.  Held,  that 
the  appeal  was  too  late.  > 

APPEAL  from  the  Circuit  Court  of  Northumberland  county. 

This  cause  was  on  the  list  for  trial  at  a  Circuit  Court  held  in 
April  1880,  when  the  plaintiff  moved  the  court  to  continue  the 
cause,  for  reasons  which  were  set  out  in  an  affidavit,  but  which  the 
court  decided  were  insufficient ;  whereupon  the  plaintiff  took  a  non- 
suit. At  a  Circuit  Court  held  in  April  1831,  the  plaintiff  moved 
the  court  to  take  off  the  nonsuit,  and  read  additional  affidavits  in 
support  of  the  motion.  The  court  refused  to  take  off  the  nonsuit, 
and  the  plaintiff  appealed. 

Packer  and  Lashells,  for  appellants. 
G-reenough  and  S.  Hepburn,  for  appellees. 

PER  CURIAM. — The  appeal  is  to  be  made  to  the  term  succeeding 
the  decision.  But  the  case  is  said  to  be  within  the  rule,  because 
the  motion,  which  was  the  subject  of  the  decision,  was  not  made 
until  the  last  session  of  the  Circuit  Court.  What  is  a  postponement 
or  the  time  for  moving,  but  an  evasion  of  the  limitation  which  the 
law  has  affixed  to  the  right  of  appeal  ?  The  successful  party  has 
no  motion  to  make ;  and  being  without  means  to  bring  on  a  final 
determination,  he  is  not  to  be  exposed  to  the  caprice  of  his  antago- 
nist, who,  by  withholding  his  motion,  might  otherwise  procrastinate 
the  event  for  an  indefinite  time.  Whatever  then  might  have  been 
the  appellants'  merits  originally,  he  could  lay  a  foundation  for  a 
review  in  this  court  only  by  a  motion  made  at  the  time. 

Appeal  quashed. 
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Kline  against  Guthart. 

When  an  action  is  on  a  contract  with  the  decedent,  or  for  a  tort  to  the 
goods  before  they  have  actually  come  to  the  executor's  possession,  it  can  be 
maintained  by  him  only  on  the  decedent's  title,  and  consequently  only  in 
a  representative  character  ;  but  when  it  is  a  contract,  expressed  or  implied, 
which  has  sprung  up  or  been  created  since  the  decedent's  death,  or  for  a  tort 
to  the  goods  in  the  executor's  possession,  or  for  converting  or  detaining  them, 
having  escaped  from  his  possession,  or  for  the  price  of  them,  having  been 
sold  by  him,  it  can  be  maintained  only  in  his  own  right,  and  the  naming 
himself  executor  will  not  change  its  nature. 

A  promise  by  husband  and  wife  during  coverture  to  pay  the  debt  of  the 
wife,  contracted  before  marriage,  and  which  was  barred  by  the  Statute  of 
Limitations,  will  not  revive  such  debt,  so  as  to  give  a  right  to  recover 
against  the  wife  after  the  death  of  her  husband. 

Referees  having  reported  for  the  plaintiff,  and  in  a  note  annexed  to  their 
report,  stated  that  the  debt  was  revived  by  such  promise,  it  was  held,  that 
although  the  referees  had,  in  this  particular,  mistaken  the  law,  yet  it  could 
only  be  remedied  by  an  application  to  the  court  below,  and  could  not  be  token 
advantage  of  on  a  writ  of  error. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

This  action  was  originally  brought  "by  Peter  Guthart,  adminis- 
trator of  John  Epley,  deceased,  against  Philip  Moore  and  Mary  his 
wife,  formerly  Mary  Epley ;  a  narr.  was  filed  for  goods,  wares  and 
merchandise  sold  and  delivered  by  the  plaintiff  to  the  said  Mary 
Epley  whilst  sole  ;  and  also  for  money  had  and  received  by  the  said 
Mary  whilst  sole,  for  the  use  of  the  said  plaintiff's  administrator. 
In  fact,  the  claim  was  for  goods  sold  to  Mary  Epley  at  the  vendue 
of  the  personal  estate  of  John  Epley,  deceased.  Issues  were  joined 
upon  the  pleas  of  non  assumpsit  infra  sex  annos  and  payment. 

By  consent  of  the  parties  the  cause  was  submitted  to  referees 
under  the  Act  of  1705  ;  who  made  this  report :  "  We  find  for  the 
plaintiff  $330.40,  the  amount  charged  on  the  vendue  list  and 
$300.41,  interest  upon  the  same,  amounting  to  $630.81."  This 
was  signed  by  the  referees ;  and  immediately  beneath  their  signa- 
tures was  subjoined  this  note :  "  In  the  above  case  the  demand  was 
barred  by  the  Statute  of  Limitations,  but  referees  considered  it 
revived  by  a  promise  of  defendant  and  her  husband  (now  deceased) 
in  his  lifetime." 

The  death  of  Philip  Moore,  before  final  judgment,  was  suggested ; 
and  the  intermarriage  of  Mary,  his  widow,  with  Jacob  Kline  after 
final  judgment. 

In  the  court  below  exceptions  were  filed  to  the  report,  which  were 
overruled.  The  defendants  then  sued  out  this  writ  of  error,  and 
filed  the  following  exceptions: 

1.  The  declaration  joins  causes  of  action  which  could  not  be 
joined,  and  states  promised  which  will  not  support  the  action. 
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2.  The  action  for  goods,  wares  and  merchandise  sold  arid  deli- 
vered iy  the  plaintiff,  should  have  been  brought  by  Peter  Guthart, 
in  his  personal  character,  and  not  as  administrator. 

The  promise  of  defendant,  Mary  Epley,  while  a  feme  covert 
could  not  take  the  case  out  of  the  Statute  of  Limitations,  and  enable 
the  plaintiff  to  recover  on  the  original  cause  of  action. 

LasJielh  arid  Bellas,  for  plaintiffs  in  error,  argued  that  the  pro- 
mise of  a  married  woman,  will  riot  in  law  operate  to  take  a  case  out 
of  the  Statute  of  Limitations,  and  cited  1  Wils.  Bac.  Ab.  497,  499  ; 
Clancass's  Husband  and  Wife  21 ;  3  P.  Wins.  237  ;  1  Chit.  Plea. 
42  ;  Lloyd  v.  Lee,  1  Strange  94 ;  Grasser  and  Wife  v.  Eckart,  1 
Birm.  575.  The  new  promise  is  the  cause  of  action,  if  it  can  be 
sustained  at  all,  when  once  barred,  arid  the  old  debt  is  the  considera- 
tion :  the  case  of  Fields's  estate,  2  llawle  351 ;  Hudson  v.  Carey, 
LI  S.  &  K.  10  ;  Danforth  v.  Culver,  11  Johns.  14G;  Tillinghast  190. 

Donne.ll,  for  defendant  in  error. 

The  note  subjoined  to  the  report  of  the  referees,  formed  no  part 
of  the  award ;  it  was  merely  the  opinion  of  the  referees  about  a 
particular  part  of  the  evidence.  The  award  being  good  upon  its 
face,  why  the  referees  found  in  a  particular  way,  cannot  be  inquired 
into,  or  taken  advantage  of  in  this  court :  Ilarker  v.  Elliott,  7  S.  & 
R.  284;  Bellas  v.  Levy,  2  Rawle  21. 

In  an  ordinary  case,  a  promise  of  husband  and  wife  would  not 
bind  the  wife ;  but  in  this  case  the  debt  was  that  of  the  wife ;  and 
the  Statute  of  Limitations  only  taking  away  the. remedy  and  not  the 
right,  the  promise  of  the  wife  will  revive  it. 

• 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J.  — The  first  assignment  of  error  is  without  founda- 
tion in  fact,  the  counts  in  the  declaration  being  all  in  the  same  right ; 
for  though  the  monev  is  averred  in  the  second  to  have  been  re- 

O  »/ 

ceived  to  the  plaintiff's  use  as  administrator,  the  remedy  is  sub- 
stantially his  own,  and  the  naming  himself  administrator  is  descrip- 
tion, if  not  surplusage.  The  rule  is,  that  where  the  action  is  on  a 
contract  with  the  decedent,  or  for  a  tort  to  the  goods,  before  they 
have  actually  come  to  the  executor's  fiosseasion  ;  it  can  be  main- 
tained by  him  only  on  the  decedent's  title,  and  consequently  only 
in  a  representative  character:  but  where  it  is  on  a  contract,  express 
or  implied,  which  has  sprung  up,  or  been  created  since  the  dece- 
dent's death ;  or  for  a  tort  to  the  goods  in  the  executor's  possession  ; 
or  for  converting  or  detaining  them,  having  escaped  from  his  pos- 
session ;  or  for  the  price  of  them  having  been  sold  by  him  ;  it  can 
be  maintained  only  in  his  own  right,  and  the  naming  himself  ex- 
ecutor will  not  change  its  nature.  "  Where,"  says  Lord  Hale,  "  the 
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foundation  of  an  action  appears  of  necessity  to  commence  in  the 
testator,  the  writ  shall  be  in  the  detinet,  as  if  they  bring  debt  on  a 
judgment  given  in  trespass  brought  by  them  of  goods  taken  out  of 
the  possession  of  their  testator;  contra  if  it  were  de  bonis  testatoris 
extra  custodian  suam.  But  if  they  take  an  obligation  for  a  con- 
tract made  to  the  testator ;  or  if  they  sell  goods  of  the  testator,  it 
shall  be  debet  and  detinet  because  the  commencement  of  the  action 
was  in  the  executors."  F.  N.  B.  274  note.  In  support  of  this 
broad  and  comprehensive  distinction  between  the  title  of  the  living 
and  that  of  the  dead,  the  books  are  full  of  authorities ;  among 
which  it  is  sufficient  to  refer  to  Roll's  Abr.  602  ;  Lane  80  ;  1  Mod. 
62  ;  Cro.  Jac.  685 ;  2  Keble  68  ;  Latch  220  ;  1  Vent.  109  ;  Cro. 
Car.  219 ;  Ld.  Raym.  436 ;  Id.  1413 ;  Barnet's  notes  132.  In 
some  of  these  there  is  a  want  of  precision  which  might  lead  a 
superficial  observer  to  suppose  that  an  executor  may,  in  particular 
circumstances,  sue  in  the  one  character  or  the  other :  a  matter  that 
has  in  modern  times  produced  much  misconception,  here  and  in 
England,  on  the  part  of  those  who  were  content  to  draw  from  the 
abridgments  instead  of  the  original  fountains.  Thus  it  has  been 
said  that  if  the  executor  bring  the  action  as  such,  when  he  can 
bring  it  in  his  own  right,  he  shall  pay  costs  if  he  fail.  The  mean- 
ing will,  I  think,  appear  to  be,  that  naming  himself  executor,  gives 
him  no  advantage  belonging  to  the  character,  where  he  sues  sub- 
stantially on  his  own  title  ;  and  that  it  is  the  title  set  out,  and  not 
the  addition,  which  is  decisive  of  the  question  of  character.  Of 
this  there  is  no  doubt  in  the  action  of  debt,  where  the  criterion  is 
the  mode  in  which  the  cause  of  action  is  laid — whether  in  the  debet 
and  detinet,  or  the  detinet  only — as  it  is  in  other  actions,  the  in- 
herent quality  of  the  cause  of  action  itself. 

In  Reynell  v.  Langcastle,  Cro.  Car.  545,  it  was  determined, 
that  an  executor  cannot  have  an  action  in  the  detinet  except  where 
it  might  have  been  maintained  by  the  testator:  and  in  accordance 
is  Roll.  Abr.  602,  where  it  is  said  he  cannot  sue  in  the  detinet, 
on  an  obligation  for  the  testator's  debt  made  to  himself.  In  6  Mod. 
91,  the  same  law  is  asserted  of  money  received  to  his  use  after  the 
testator's  death ;  and  also  in  10  Mod.  315,  of  a  promissory  note 
made  to  him  as  executor.  In  Com.  Dig.  Pleader,  2  D.  1,  it  is  said, 
he  cannot  have  an  action  in  the  detinet  on  his  own  contract,  though 
he  name  himself  executor ;  as  debt  for  rent  on  his  own  lease  of 
land  which  he  had  as  executor.  In  no  case,  perhaps,  is  he  bound 
to  omit  the  appellation  of  executor ;  but  it  is  clear  that  where  the 
cause  of  action  is  essentially  his  own,  it  operates,  if  at  all,  only  as 
description.  Thus  in  Horsey  v.  Dimocke,  1  Vent.  119,  it  was 
ruled  that  if  a  plaintiff  name  himself  executor,  where  the  cause  of 
action  is  in  his  own  right,  it  is  surplusage ;  and  in  Worfield  v. 
Worfield,  Latch.  220,  the  same  thing  is  repeated  in  terms,  and 
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said  to  have  been  described  also  in  Taylor's  case  in  the  Common 
Pleas.  In  Jenkins  v.  Plombe,  6  Mod.  91,  which  was  an  action  by 
husband  and  wife  executrix,  for  money  had  and  received  to  their 
use  as  executor,  Lord  Holt  said  that  if  the  receipt  of  it  were  after 
the  testator's  death,  and  by  consent  of  the  executor,  the  debt 
would  be  a  new  creation  for  which  the  action  would  have  to  be  in 
the  plaintiff" s  own  right,  and  that  naming  himself  executor  is  of 
no  further  account  than  to  show  how  the  original  right  came.  It 
is  evident,  therefore,  that  he  did  not  consider  it  as  a  part  of  the 
title.  He  further  said  that  where  one  sues  as  executor,  "  though 
he  has  judgment,  yet  till  execution  the  thing  recovered  is  not 
assets  in  his  hands ;"  and  both  he  and  Mr.  Justice  Powell  declared 
that  "  where  the  thing  is  assets  in  the  executor's  or  administrator's 
hands  before  recovery,  they  shall  pay  costs  in  a  nonsuit:"  in  other 
words,  the  suit  shall  be  in  their  own  right  for  whatever  had  at  any 
time  been  in  their  possession.  In  Nicholas  v.  Killegrew,  1  Ld. 
Raytn.  137,  where  the  plaintiff  had  declared  for  so  much  paid  to 
his  use  after  the  testator's  death,  Treby,  C.  J.,  said  the  naming 
of  himself  executor  was  not  to  any  purpose.  And  by  him  and 
Mr.  Justice  Powell,  "  In  all  cases  where  an  executor  or  adminis- 
trator sues  for  a  debt  or  other  thing  belonging  to  the  testator,  and 
grounds  his  action  on  the  same  contract  that  was  to  the  testator,  he 
shall  not  pay  costs  if  he  fail  in  the  suit ;  but  if  he  grounds  his 
action  on  a  contract,  express  or  by  implication  of  law,  which 
accrues  to  him  after  the  death  of  the  testator,  there  the  action  lies 
in  his  own  name,  and  the  naming  himself  executor  is  void.  So  in 
Wallis  v.  Lewis,  2  Ld.  Raym.  1214,  Lord  Holt  said  that  the 
action  being  grounded  on  a  promise  to  the  executrix  herself, 
making  her  executrix  was  surplusage.  And  thus  much  for  actions 
ex  contraetu,  which  it  appears  can  be  maintained  in  a  representa- 
tive character  only  where  the  decedent  was  a  party  to  tlie  contract. 
As  to  actions  for  the  goods,  or  injuries  in  respect  of  them,  Lord 
Holt  says  in  the  same  case  of  Wallis  v.  Lewis,  that  if  an  executor 
bring  trespass  or  trover  for  the  testator's  goods  taken  out  of  the 
executor's  possession,  he  may  name  himself  executor  if  he  will, 
but  that  he  need  not  produce  the  will  in  court,  as  he  is  sufficiently 
entitled  on  his  own  possession.  And  this  distinction  between  the 
pluintifTs  own  contract  or  possession,  and  the  contract  or  possession 
of  the  decedent,  will  be  found  to  reconcile  all  the  cases  in  the 
books  that  may  be  quoted  here,  except  Bull  r.  Palmer,  2  Lev.  16f>, 
and  Boggs  v.  Bard,  2  Rawle  104.  There  is,  indeed,  a  series  of 
recent  English  decisions  on  this  subject,  arranged  in  Saund.  on 
Plead,  and  Ev.  490,  which,  like  many  others,  lessens,  if  it  does  not 
extinguish,  our  regret  at  the  act  which  prohibits  the  reading  of 
British  precedents  subsequent  in  date  to  the  declaration  of  our 
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independence  as  authority  in  our  courts.  It  may  be  safely  affirmed 
that  the  recent  decisions  of  .the  English  judges  have  done  more  to 
unsettle  the  law  in  the  United  States  than  have  all  the  American 
decisions  together.  The  archtype  of  the  series  alluded  to  is  the 
apocryphal  case  of  Bull  v.  Palmer,  just  mentioned,  the  principle 
of  which  has  been  extended  in  Cowell  v.  Watts,  6  East  405,  to  an 
action  for  the  price  of  goods  sold  by  the  executor ;  yet,  if  a  bond 
had  been  taken  for  the  price,  it  could  have  been  recovered,  accord- 
ing to  Hosier  v.  Arundel,  3  Bos.  &  Pul.  7,  and  two  cases  still 
later,  only  by  the  obligee  in  his  own  right ;  and  thus  is  the  mere 
evidence  of  the  debt,  and  not  the  nature  of  it,  made  the  criterion 
of  the  right !  In  fact,  the  difference  in  this  respect  between  a 
bond  and  a  note  is  expressly  recognised  in  Partridge  v.  Court,  5 
Price  512.  It  requires  but  another  step  to  authorize  an  executor 
to  enter  into  trade  with  the  assets  and  contract  responsibilities  in  a 
representative  character.  Into  such  miserable  inconsistencies  do 
they  fall  who  forsake  the  beaten  paths  of  the  common  law. 

Did  the  question  involve  no  more  than  matter  of  form,  the  dis- 
tinction would  not  be  worth  the  trouble  of  a  discussion.  But  it 
involves  not  only  an  exemption,  in  certain  cases,  from  payment  of 
costs  by  the  plaintiff,  but  the  joinder  of  jarring  counts  in  the  same 
declaration  where  the  damages  to  be  recovered  are  entire.  Above 
all,  it  involves  the  preservation  of  known  modes  of  proceeding  ac- 
cording to  the  course  of  the  common  law,  which  ought  never  to  be 
changed,  but  to  avoid  some  practical  mischief  or  serious  inconve- 
nience. In  actions  against  executors  or  administrators,  who  are 
answerable,  conformably  to  a  corresponding  principle,  in  the  dctinet 
only  on  a  responsibility  of  the  decedent  himself,  the  distinction  is 
productive  of  consequences  so  palpable  and  substantial  as  to  make 
it  unnecessary  to  name  them.  For  the  applicability  of  the  prin- 
ciple to  the  case  of  an  executor  defendant,  a  train  of  authorities 
was  given  in  Morrow  v.  Brenizer,  2  Rawle  185;  and  though  the 
conclusion  drawn  in  that  case  is  said,  in  McCulloch  v.  Sample,  1 
P.  &  W.  422,  to  be  unsatisfactory,  I  presume  (for  there  is  no 
reason  or  explanation  given  as  to  the  ground  of  the  remark,)  that 
it  was  not  intended  to  overrule  the  authorities  themselves.  I 
mention  this  case  of  McCulloch  v.  Sample  to  mark  my  dissent 
from  it,  that  having  been  omitted  in  the  report. 

The  remaining  assignment  of  error  is,  that  the  arbitrators  mis- 
conceived the  law  in  treating  the  promise  of  the  husband  as  a  re- 
vival of  the  promise  of  his  wife ;  and  certainly  since  the  doctrines  of 
revival  has  been  exploded  the  new  promise  alone  can  be  made  the 
foundation  of  an  action  to  avoid  the  Statute  of  Limitations ;  inso- 
much that  the  promise  of  the  husband  here,  so  far  from  operating 
on  the  rights  of  the  wife  after  the  dissolution  of  the  coverture, 
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would  not  have  given  a  joint  action  against  them  in  his  lifetime. 
But  whether  the  mistake  of  the  arbitrators  in  this  respect,  be  the 
subject  of  a  writ  of  error,  is  the  concluding  inquiry  raised  by  the 
argument. 

The  statement  appended  to  the  report  is  certainly  as  much  a 
part  of  it  as  if  it  were  introduced  into  the  body  of  the  award. 
What  then  is  the  nature  of  an  award  under  the  Act  of  1705,  in 
which  are  specially  stated  the  grounds  on  which  the  arbitrators 
proceeded  ?  So  early  as  \Villiams  v.  Craig,  1  Dall.  338,  and  in 
many  cases  since,  it  was  treated  as  a  verdict ;  and  indeed  its  effect 
is,  in  terms,  declared  to  be  such  in  the  act  itself.  To  give  it  effect 
the  concurrence  of  the  court  in  which  the  action  is  depending  is 
required,  and  that  is  to  be  withheld  wherever  the  court  would,  for 
the  same  cause,  set  aside  a  verdict ;  so  that  its  interference  is  regu- 
lated, as  in  the  granting  or  refusing  of  a  new  trial,  entirely  by  dis- 
cretion. But  a  writ  of  error  lies  not  to  the  verdict  of  a  jury,  but 
to  the  judgment  which  the  court  has  rendered  on  it,  and  that  will 
not  be  erroneous  by  reason  of  the  verdict  if  the  latter  be  unexcep- 
tionable as  to  form,  or,  in  other  words,  if  it  be  framed  according  to 
those  rules  which  the  law  requires  to  be  observed  in  the  constitu- 
tion of  it.  If  the  jury  have  mistaken  the  law,  without  having 
been  misdirected,  the  case  is  proper  for  revision,  not  in  a  superior 
court,  but  the  one  in  which  it  was  tried.  Even  an  error  of  the 
court  in  the  course  of  the  trial  was  without  other  remedy  till  the 
stat.  Westm.  II.  gave  the  bill  of  exceptions,  which,  however,  cannot 
be  sealed  by  arbitrators.  In  what  then  was  the  error  here ''  Cer- 
tainly in  refusing  to  set  aside  the  report.  That,  however,  like  a 
refusal  to  set  aside  a  verdict,  rested  entirely  in  discretion,  and  is 
not  a  matter  for  revision  here.  But  the  arbitrators  voluntarily  put 
the  ground  of  their  decision  on  the  record,  and  the  judgment  of 
the  court  is  said  to  be  erroneous  because  rendered  on  premises  that 
do  not  warrant  it.  We  have  a  fashion  of  calling  everything  a  part 
of  the  record  that  is  committed  to  paper  and  filed  in  the  cause.  Yet 
I  doubt  whether  an  averment  would  not  lie  against  this  part  of  the 
report;  and  if  it  would,  the  court  was  not  bound  to  proceed  on  the 
matter  contained,  at  judicially  established  by  record  proof.  It  is 
the  fact  of  mistake,  and  not  the  manner  in  which  it  is  made  appear, 
that  is  material  to  an  exercise  of  judicial  discretion  ;  for  whether  it 
be  disclosed  by  parol  or  the  written  admission  of  the  arbitrators 
themselves,  it  is  matter  for  the  exercise  of  discretion  still,  in 
regard  to  which  the  court  below  is  to  be  governed  by  its  own  sense 
of  propriety.  It  is  further  argued,  however,  that  this  report  is  in 
the  nature  of  a  special  verdict :  and  that  there  is  error  in  the  ren- 
dition of  a  judgment  for  the  plaintiff  on  the  facts  found.  But  no 
fact  is  found  at  all  nor  anything  stated  but  a  conclusion  of  law  and 


496  SUPREME  COURT  [Sunbury 

[Kline  r.  Guthart.] 

the  means  used  to  avoid  it.  A  special  law  contains  a  reference  of 
the  law  to  the  court ;  but  here  the  arbitrators  have,  for  reasons  set 
forth,  awarded  generally,  and  determined  both  the  law  and  the  fact. 
But  they  had  no  authority  the  find  the  facts  specially  had  they  been 
so  disposed.  By  the  terms  of  the  submission  they  were  required 
to  dispose  of  the  whole  controversy ;  and  to  award  that  certain 
facts  exist  would  be  to  award  nothing.  Neither  could  they  delegate 
to  the  court  a  power  that  had  been  delegated  to  themselves.  It 
furnishes  no  objection  to  this  conclusion  that  it  prevents  a  decision 
of  the  law  by  the  court  in  the  last  resort.  Arbitrators  are  judges 
chosen  by  parties  who  resort  to  this  species  of  tribunal  voluntarily, 
and  consequently  not  only  subject  to  all  the  incidents  of  its  juris- 
diction, but  with  presumptive  notice  of  what  those  incidents  are. 
Neither  of  the  assignments  of  error  therefore,  is  sustained. 

Judgment  affirmed. 

HUSTON,  J.,  dissented ;  Ross,  J.,  took  no  part,  not  having  heard 
the  argument. 

Referred  to,  2  C.  476  ;  5  Wr.  412. 

Commented  on  and  qualified,  3  W.  &  S.  71. 

Followed,  3  P.  &  W.  532 ;  7  Barr  244  ;  2  Jones  184,  350  ;  25  Smith  82. 

See  Schott  v.  Sage,  4  Phila.  87. 


Hubley  against  Keyser. 

The  object  of  the  Act  of  13th  March  1815,  was  to  make  the  sale  for  taxes, 
and  treasurer's  deed  confer  a  title  without  proof  of  any  one  pre-requisite,  except 
that  the  land  was  unseated,  and  that  a  tax  was  charged  by  the  commissioners 
regularly  or  irregularly,  that  this  tax  was  unpaid,  and  the  land  sold,  and  not 
redeemed  within  two  years. 

APPEAL  from  the  Circuit  Court  of  Northumberland  county,  held 
by  Gibson,  C.  J. 

This  was  an  action  of  ejectment  in  which  the  heirs  of  John  Hub- 
ley  were  plaintiffs  and  Henry  Keyser  and  others  were  defendants. 

The  plaintiffs  gave  in  evidence  a  warrant  to  John  Hubley  of  the 
31st  March  1774,  for  300  acres  of  land,  lying  eastward  of  Chris- 
tian Wertz,  "bounded  north  by  a  large  ridge,  south  by  the  foot 
of  Mahanoy  mountain,  including  a  quantity  of  land  mostly  tim- 
bered with  chestnut,  and  including  a  spring,  one  of  the  heads  of  the 
west  branch  of  of  Little  Shamoken  creek."  Also  a  warrant  of  the 
same  date  to  Christian  Wertz  "for  300  acres  of  land  on  the  heads 
of  the  west  branch  of  Little  Shamoken,  near  and  above  a  survey 
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made  for  one  Knable,  adjoining  the  foot  of  Mahanoy  mountain." 
On  the.se  two  warrants  surveys  were  made  on  the  loth  July  1774, 
and  returned  for  patenting  12th  March  1785;  on  the  JIubley  war- 
rant 315£  acres  were  surveyed,  and  on  the  Wertz  warrant  346 J 
acres.  A  patent  issued  to  John  Ilubley  17th  March  1785.  Here 
the  plaintiffs  rested. 

The  defendant  gave  in  evidence  a  warrant  to  James  Brown, 
dated  12th  April  1774,  for  300  acres  of  land,  "about  eight  or  nine 
miles  from  Sunbury,  to  include  a  spring  and  adjoin  the  foot  of  big 
Mahanoy  hill;  the  water  of  said  spring  runs  into  the  Susquehanna 
in  Augusta  township,"  &c.  Also  a  warrant  of  the  same  date  to 
Robert  Atkinson  for  300  acres  "adjoining  lands  applied  for  by 
James  Brown,  and  to  include  Bentz's  hunting  cabin,  and  to  include 
the  path  that  leads  from  Fort  Augusta  to  Tulpehocken,  in  Augusta 
township."  Surveys  upon  these  warrants,  dated  15th  July  1774, 
by  Charles  Stewart,  on  the  first  of  346|  acres,  and  on  the  second 
of  321£  acres,  were  given  in  evidence ;  upon  the  latter  there  was 
this  endorsement:  "May  8th  1786,  brought  to  the  Surveyor- 
General's  office  by  Reuben  Haines."  A  deed  from  Robert  Atkin- 
son to  Reuben  Haines,  dated  3d  August  1785,  was  then  read. 
Under  this  title  the  defendants  claimed.  They  also  offered  in  evi- 
dence a  deed  dated  13th  August  1816,  from  Henry  Yanderslice, 
treasurer,  to  those  under  whom  the  defendants  claimed,  which 
recited  a  sale  for  county  taxes  from  1806  to  1813,  and  for  road  tax 
from  1806  to  1812  inclusive.  This  was  objected  to.  They  then 
offered  the  "tax  book"  from  the  commissioners'  office;  and  to  lay 
the  ground  for  its  admission,  John  G.  Youngman,  a  clerk  in  the 
office,  was  called,  who  said :  "  This  book  was  in  the  office,  and  was 
called  the  Unseated  Land  Book ;  it  was  in  the  office  when  I  was 
there ;  it  is  the  original  book  in  which  the  taxes  for  these  years 
were  entered.  There  might  be  another  book  of  the  sort  for  Sha- 
mokcn,  but  none  for  Augusta  township.  In  Augusta  the  commis- 
sioners taxed  the  lands  without  assessment ;  we  could  not  get  the 
assessors  to  do  it,  as  they  could  not  find  the  land.  I  came  into  the 
office  in  1818.  The  practice  was  the  same  before  I  came  in." 
The  defendants  also,  with  the  deed,  offered  in  evidence  a  receipt 
for  having  paid  the  tax  for  which  the  land  was  sold,  and  for  having 
given  his  bond  for  the  residue  of  the  purchase-money.  The  objec- 
tion was  overruled  and  the  evidence  given.  Samuel  Bloom's  evi- 
dence, which  had  been  given  before  arbitrators  at  a  former  trial  of 
the  cause,  was  then  read,  the  substance  of  which  was,  that  the  war- 
rants under  which  the  plaintiffs  and  defendants  respectively  chimed, 
were  equally  descriptive  of  the  land  in  dispute ;  that  the  land  was 
seated  in  1808,  and  has  been  30  ever  since ;  that  he  was  the  asses- 
sor of  the  township  in  which  the  land  in  dispute  is  for  the  years 

2  P.  &  W.— 32 


498  SUPREME  COURT  [Sunbury 

[Hubley  r.  Keyser.] 

1806-7,  and  valued  the  tract  in  the  name  of  John  Hubley,  as  a 
settled  tract,  there  having  been  some  labor  expended  upon  it  pre- 
paratory to  a  residence ;  that  he  gave  notice  to  the  person  who  had 
done  the  work,  of  the  valuation  and  rate  of  tax  previous  to  the 
appeal,  when  he  was  informed  by  him  that  he  would  not  proceed 
with  his  improvement,  as  he  understood  there  was  an  adverse  title; 
that  he  informed  the  commissioners  of  this,  and  the  tract  was  trans- 
ferred from  the  duplicate  of  settled  lands  to  the  unseated  list.  The 
clerk  in  the  prothonotary's  office  stated  that  he  had  made  search  in 
his  office,  and  could  not  find  that  any  bond  to  the  commissioners 
had  ever  been  filed  before  1830,  and  that  he  could  not  find  any 
bond  applicable  to  this  sale.  The  defendants  had  been  in  posses- 
sion for  more  than  five  years  before  this  suit  was  brought. 

Upon  the  first  point,  his  honor,  the  chief  justice,  charged  the 
jury,  that  both  the  warrant  of  the  plaintiffs,  and  that  of  the  de- 
fendants, describe  the  land  with  reasonable  certainty ;  and  the 
plaintiff's  warrant  being  the  elder,  was  entitled  to  the  prior  survey. 
But  the  right  to  priority  might  be  lost  by  negligence.  There  was 
but  one  survey  made;  and  the  first  question  is,  for  whom  was  it 
made  ?  If  Reuben  Haines  procured  Charles  Stewart  or  his  assist- 
ant to  make  it,  he  was  entitled  to  the  benefit  of  it ;  and  Ilubley, 
who  in  that  case  took  no  step  to  perfect  his  title,  would  be  post- 
poned. This  is  a  question  of  fact  for  your  determination.  If 
Haines  had  the  survey  made  in  fact,  William  Gray,  who  succeeded 
to  the  office  of  deputy-surveyor,  had  no  right  to  return  the  survey 
for  Ilubley,  and  a  patent  founded  on  such  fraudulent  return  would 
give  no  right.  The  presumption  is,  that  every  officer  does  his  duty; 
and  as  it  would  have  been  a  breach  of  duty  in  Charles  Stewart  to 
return  the  survey  on  the  younger  warrant,  if  the  older  had  been  in 
his  hands,  the  presumption  is  that  it  was  not.  The  evidence  of  the 
survey  having  been  made  for  Haines,  is  the  fact  that  the  survey 
returned  for  Haines  in  1774,  on  the  Brown  warrant,  calls  for  this 
tract  as  Haines's  by  the  name  of  Atkinson.  The  testimony  also 
of  Captain  Boyd  seems  to  show  the  fact  to  have  been  so  by  the  con- 
cessions of  William  Gray,  not  contradicted  by  Hubley. 

As  to  the  second  point,  he  instructed  the  jury  that  the  treas- 
urer's deed,  under  the  evidence  in  the  cause,  vested  a  good  title  in 
the  defendants.  The  jury  found  a  verdict  accordingly. 

A  motion  for  a  new  trial  having  been  overruled,  the  plaintiffs 
appealed. 

J.  Hepburn  and  Grreer,  for  appellants. 

The  evidence  of  who  procured  the  return  to  be  made  upon  the 
respective  warrants  was  somewhat  uncertain ;  the  weight  of  evi- 
dence was,  that  it  was  returned  upon  our  warrant.  Whenever 
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there  are  conflicting  rights  in  the  hands  of  the  deputy-surveyor, 
they  must  be  executed  according  to  their  priority  :  Gray  v.  .Slc- 
Creary,  4  Yeates  494;  Duncan  v.  Curry,  8  Binn.  14;  Maus  v. 
Montgomery,  15  S.  &  R.  224.  The  defendant  having  entered  no 
caveat  against  the  return  of  our  survey,  but  permitted  a  patent  to 
issue  without  objection ;  and  never  having  perfected  his  own  title 
by  a  patent,  it  should  now  be  postponed  to  ours :  2  Sm.  L.  255. 

An  assessment  is  essential  to  the  validity  of  a  sale  for  taxes  ;  for 
the  Act  of  Assembly  which  requires  that  the  assessor  shall  be  an 
inhabitant  of  the  township,  and  shall  be  sworn  to  perform  the  duties 
of  his  office,  is  a  perfect  nullity,  if  the  commissioners  may  make  the 
assessment  in  their  office,  as  they  have  done  in  this  case.  It  is 
proved  conclusively  by  the  witness  called  by  the  defendants  them- 
selves and  by  the  tax  books,  that  the  unseated  lands  were  never 
assessed.  But  the  treasurer's  deed  recited  a  sale  for  taxes  for 
ye"ars,  when  it  is  admitted  that  there  was  a  settlement  and  residence 
on  the  land ;  the  taxes  for  seated  and  unseated  lands  cannot  be 
blended  so  as  to  authorize  a  sale  for  the  whole.  The  tax  of  seated 
land  is  not  a  charge  upon  it:  Burd  v.  Ramsey,  9  S.  &  R.  109. 

The  proof  was  uncontradicted  that  no  refunding  bond,  as  is 
required  by  the  Act  of  Assembly,  was  given  and  filed  by  the  pur- 
chaser. 

G-reenough  and  S.  Hepburn,  for  appellees. 

When  the  fact  is  conceded  that  our  warrants  were  equally  de- 
scriptive of  the  land  in  dispute  with  those  of  the  plaintiffs,  and 
the  well-settled  principle  of  law  is  conceded  that  priority  may  be 
lost  by  negligence,  no  difficulty  can  arise  in  the  determination  of 
the  first  point  of  this  case.  The  law  is  admitted,  and  the  fact  was 
fairly  left  to  the  jury. 

Whatever  may  have  been  the  practice  with  regard  to  the  assess- 
ment of  unseated  land  generally,  in  Northumberland  county,  as  to 
this  land,  the  proof  is  conclusive  that  it  was  assessed  by  the  assessor 
of  the  township  for  the  years  1806—7.  The  4th  section  of  the 
Act  of  13th  March  1815,  is  a  conclusive  bar  to  the  plaintiffs' 
recovery.  It  is  not  pretended  that  the  plaintiffs  did  within  two 
years  after  the  sale  for  taxes,  tender  the  amount  of  the  tax  for 
180G-7  (when  they  admit  the  land  was  unseated),  and  the  costs ; 
nor  did  they  pretend  to  show  that  the  tax  had  been  paid  previously 
to  the  sale,  "  but  in  no  other  case,"  is  the  language  of  the  Act  of 
Assembly,  "and  on  no  other  plea  shall  an  action  be  sustained." 
And  in  this  position  we  are  expressly  sustained  by  the  decision  of 
this  court  in  Stewart  v.  Shoenfelt,  13  S.  &  R.  360. 

The  opinion  of  the  court  was  delivered  by 
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HUSTON,  J. — This  cause  depended  below,  and  in  this  court  on 
some  questions  of  description  in  the  warrants  and  survey  ;  but 
there  occurred  another  matter  on  which  the  cause  turned,  and  as 
the  former  is  ground  much  beaten,  and  on  which  little  can  occur 
that  is  new,  I  shall  confine  myself  to  one  point. 

Samuel  Bloom  proved  that  he  was  assessor  of  the  township  in 
which  the  land  lay,  and  in  the  years  1800-7  valued  the  tract  in 
the  name  of  John  llubley  as  a  settled  tract,  there  having  been  some 
labor  expended  on  it  preparatory  to  a  residence ;  that  he  gave 
notice  to  the  person  who  had  done  the  work  of  the  valuation  and 
rate  of  tax,  previously  to  the  appeal ;  when  he  was  informed  by  that 
person  that  he  would  not  proceed  with  his  improvements,  as  he 
understood  there  was  an  adverse  title ;  that  he  informed  the  com- 
missioners of  this,  and  the  tract  of  John  llubley  was  transferred 
from  the  duplicate  of  settled  lands  to  the  unseated  list.  No  im- 
provement was  made  on  it  for  sometime  after;  it  was  sold  for  taxes 
due  for  1806-7  and  some  succeeding  years. 

The  defendants  had  a  warrant  and  survey  from  the  late  proprie- 
taries, and  also  a  treasurer's  deed,  on  a  sale  in  1816,  for  the  title 
of  the  plaintiffs,  and  had  been  in  the  actual  possession  of  the  tract 
for  more  than  five  years  before  the  commencement  of  this  suit. 

The  plaintiffs  called  a  Mr.  Younguian,  who  had  been  clerk  of 
the  commissioners  of  Northumberland  county  from  the  fall  of 
1818  for  some  succeeding  years ;  he  proved  a  book  produced  from 
the  commissioners'  office  to  have  been  in  the  office  while  he  was 
clerk,  called  "  The  Unseated  Land  Book,  in  which  are  the  lists  of 
unseated  lands  in  the  respective  townships,  and  the  amount  of 
taxes  charged  on  each  tract ;  and  he  stated  that  the  situation  of  the 
unseated  lands  in  all  the  townships  except  Shamoken  was  not 
known,  and  "we  could  not  get  the  assessors  to  assess  the  taxes, 
and  the  commissioners  assessed  them  themselves  ;"  he  stated  that 
there  were  no  other  books  in  the  office  except  that  one,  which 
showed  the  tax  on  unseated  lands  during  the  time  he  was  there; 
and  he  added,  the  practice  was  the  same  before  he  came  into  the 
office. 

This  case  was  argued  as  if  this  last  sentence  of  Youngman  was 
absolute  verity,  when,  in  truth,  it  was  either  not  evidence  at  all  or 
if  admissible,  was  scarcely  entitled  to  the  slightest  consideration. 
I  admit  the  witness  to  be  credible,  and  even  respectable ;  but  when 
any  man  testifies  to  what  he  does  not  and  cannot  know,  except 
on  hearsay,  his  testimony  is  only  hearsay ;  and  when  contra- 
dicted by  the  evidence  of  a  man  who  relates  his  own  knowledge, 
his  own  acts,  and  those  of  others  which  he  saw,  it  can  weigh  but 
little,  if  it  ought  to  weigh  at  all.  Bloom,  a  man  of  good  character, 
swears  expressly  that  he  valued  this  tract  in  the  years  1806  and 
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1807,  and  returned  it  to  the  commissioners,  who  inserted  it  in  the 
list  of  unseated  lands.  No  assessment  list  of  those  years,  or  any 
preceding,  aVe  found  in  the  office  of  the  commissioners,  nor  of  many 
of  the  subsequent  years.  Mr.  Youngman  carne  first  into  the 
office  in  1818 ;  what  was  done  while  he  was  there,  he  is  com- 
petent to  testify  ;  what  was  done  twelve  years  before  he  was  in 
the  office,  he  can  only  know  from  report ;  and  report  is  not  evi- 
dence, except  in  specified  cases,  and  then  we  must  know  from 
whom  it  was  heard.  Mr.  Youngman  may  have  heard  from  the 
commissioners  in  office  what  had  been  done  in  their  time ;  this 
would  go  back  two  or  at  most  three  years  ;  did  he  ever  inquire  of 
the  commissioners  or  the  clerk  of  the  commissioners  ten  or  twelve 
years  back  ? 

The  plaintiff  did  not  show  that  he  had  ever  paid  any  tax  for  this 
land,  nor  did  he  offer  to  pay  any  into  court. 

The  expression  in  Stewart  r.  Shoenfelt,  in  13  S.  &  R.  363,  and 
in  all  the  opinions  in  that  case,  that  the  land  must  be  unseated, 
must  be  assessed,  and  the  taxes  unpaid,  has  been  urged  here  as  the 
solemn  decision  of  the  court,  both  in  that  and  in  subsequent  cases, 
where  the  same  words  are  used ;  and  the  distinction  taken  by  the 
dissenting  judge,  who  distinguish  between  an  irregular  assessment 
and  a  void  assessment,  has  been  urged  as  the  law.  I  will  premise 
that  the  assessors  value  the  land.  The  commissioners  always  de- 
cide how  much  tax  is  to  be  levied  during  the  current  year,  and 
apportion  it  on  the  real  and  personal  property  according  to  the  val- 
uation ;  the  whole  process  may  perhaps  be  called  the  assessment  of 
the  tax  ;  and  each  ought  to  perform  the  part  appropriated  to  him  or 
them  by  law,  in  order  to  make  a  regular  assessment  of  a  tax.  ]>ut 
there  is  at  least  one  case  in  which  the  commissioners  may,  nay,  are 
commanded  to  impose  a  four-fold  tax  on  lands  never  valued  by  the 
assessor,  and  of  the  existence  of  which  the  assessor  had  no  knowl- 
edge. See  Act  of  the  20th  of  March  1*06,  §  1. 

It  must  also  be  remembered  that  by  the  uniform  decisions  of  the 
Supreme  Court,  on  former  acts,  the  sale  was  void  for  any  and  every 
failure  of  proof,  that  every  step  was  precisely  according  to  law  ; 
what  was  not  proved  to  be  strictly  regular  in  every  part  was  voiJ : 
as  respected  a  sale  for  taxes,  irregular  and  void  were  convertible 
terms.  The  object  of  the  act  was  to  change  the  whole  law,  as  estab- 
lished by  decision  on  this  subject. 

If  you  could  not  produce  the  election  of  assessors  or  commis- 
sioners, or  if  their  oath  was  not  reduced  to  writing  at  the  time, 
or,  having  been  written,  was  lost  or  stolen,  or  one  out  of  a  series 
of  sixty,  in  any  one  of  three  daily  papers  was  lost,  the  sale  was 
void. 

In  the  case  of  Stewart  r.  Shoenfelt,  the  assessment  would  not, 
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before  the  Act  of  1815,  have  been  suffered  to  go  to  the  jury — it 
would  have  been  no  assessment — a  void  assessment.  Yet  there  the 
sale  was  held  valid ;  it  was  decided  that  a  tax  was  assessed  and  un- 
paid, and  the  act  of  the  commissioners  was  the  only  part  of  the 
assessment  which  was  regular.  The  present  objection  was  made  in 
that  case ;  that  a  valuation  by  assessors  of  another  township  was 
said  to  be  not  irregular,  but  void ;  it  was  said  the  assessment  there 
being  without  authority,  was  no  assessment.  Chief  Justice  Tilgh- 
man  says :  "  this  argument  is  not  without  plausibility,  but  it  is  too 
subtle ;  it  is  against  fact,  for  here  the  land  was  assessed  by  the 
assessor  of  Porter  township,  and  it  destroys  the  substance  of  the 
law."  In  another  place  he  says,  the  object  of  the  law  was  to  give 
to  the  owners  of  unseated  lands  a  reasonable  time  to  redeem  the 
lands,  and  cut  them  off  in  case  they  did  not  embrace  the  opportu- 
nity within  the  given  time.  And  the  present  chief  justice,  after 
speaking  of  former  acts  and  decisions,  says  the  Act  of  1815  was 
intended  to  provide  a  remedy  which  could  not  be  eluded,  by  declar- 
ing once  for  all  that  after  the  period  of  two  years,  the  former  owner 
should  avail  himself  of  no  defect  in  the  title  where  the  tax  was  due, 
if  it  were  assessed  by  any  one  having  the  color  of  authority ;  and 
again,  if  the  land  is  unsold,  and  a  tax  is  actually  assessed  under 
color  of  authority,  nothing  but  proof  of  actual  payment  will  affect 
the  title  of  the  purchaser. 

I  have  said  that  under  the  Act  of  1806,  after  all  lands  of  which 
the  commissioners  have  knowledge  are  valued  by  the  assessors,  and 
taxed  by  the  commissioners,  if,  within  the  year,  the  commissioners 
discover  any  tract  not  returned  by  the  owner,  they  at  once  must 
assess  a  tax  four  times  as  great  as  would  have  been  imposed  if 
returned.  Must  a  bidder  go  and  examine  whether  a  tract  offered 
for  sale  is  taxed  under  this  law  or  under  the  general  law  ?  and  if  so, 
must  he  not  inquire  as  to  every  previous  step  by  the  assessors  and 
commissioners?  and  as  any  irregularity,  nay  more,  any  defect  of 
proof  that  all  was  strictly  regular,  made  the  whole  proceeding  void, 
are  we  not  now  precisely  where  we  were  previous  to  1815?  There 
was  before  that  law  no  medium  ;  any  defect  of  proof  rendered  all 
.void ;  it  is  idle,  then,  to  pretend  now  to  discriminate  between  irreg- 
ular and  void  assessments.  The  object  was  to  make  the  sale  and 
deed  confer  a  title,  without  proof  of  any  one  pre-requisite,  except 
that  the  land  was  unseated,  and  that  a  tax  was  charged  by  the  com- 
missioners, regularly  or  irregularly  ;  that  this  tax  was  unpaid,  and 
the  land  sold  and  not  redeemed  within  two  years.  Any  other  con- 
struction renders  the  Act  of  1815  a  dead  letter.  If  you  could  prove 
all  that  ingenuity  could  ask,  the  sale  gave  a  good  title  before ;  and 
if  you  must  prove  all  now,  after  two  years,  the  act  is  useless  ;  if  you 
need  not  prove  all,  what  must  be  proved  ?  The  only  answer  is, 
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what  the  act  requires,  and  no  more.  If  the  taxes  have  been  paid,  or 
if  the  owner  shall  redeem  within  two  years,  in  the  manner  pre- 
scribed, he  shall  be  entitled  to  recover  by  due  course  of  law,  "  but 
in  no  other  case,  and  on  no  other  plea  shall  an  action  be  sustained; 
and  no  alleged  irregularity  in  the  assessment,  or  in  the  process,  or 
otherwise,  shall  be  construed  or  taken  to  affect  the  title  of  the  pur- 
chaser ;  but  the  same  shall  be  declared  to  be  good  and  legal." 

Judgment  affirmed. 

Referred  to,  3  W.  262  ;  1  W.  &  S.  313;  13  Wr.  452;  5  Smith  163  ;  31  Id. 
345  ;  s.  c.  3  W.  N.  C.  86. 

Commented  on  and  expressions  qualified,  9  W.  323. 

Followed,  5  W.  288  ;  1  W.  &  S.  333  ;  12  II.  346 ;  23  Smith  446 


Bradford  ayainst  Dornseif. 

A  plaintiff  whose  land  was  sold  for  taxes  in  1806,  \»  effectually  barred, 
by  the  Act  of  3d  April  1804,  from  recovering  the  land  from  the  purchaser, 
who  had  been  in  possession  of  it  more  than  five  years  after  such  sale  and 
before  suit  brought. 

APPEAL  from  the  Circuit  Court  of  Northumberland  county,  held 
by  Chief  Justice  Gibson. 

This  was  an  action  of  ejectment,  in  which  Thomas  Bradford  was 
plaintiff,  and  Henry  Dornseif  and  others  were  defendants,  in  which 
all  the  points  arose  which  were  discussed  in  the  preceding  case  of 
Ilubley  v.  Keyser,  and  one  more,  which  was,  whether  the  3d 
section  of  the  Act  of  3d  April  1804,  was  not  an  effectual  bar  to 
the  plaintiff's  recovery  ;  the  defendant  having  been  in  possession 
of  the  land,  under  a  sale  for  taxes  made  to  him  in  1806,  for  more 
than  five  years  after  the  sale  and  before  this  suit  was  brought.  The 
Circuit  Court  decided  that  it  was. 

J.  Hepburn  and  Lashells,  for  appellants. 
Packer  and  Greenough,  contra. 

The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — This  case  depended  on  the  construction  of  the 
clause  in  the  3d  section  of  the  Act  of  3d  April  1804,  limiting  the 
time  within  which  actions  can  be  brought  for  the  recovery  of  lands 
sold  for  taxes.  This  law  has  received  a  construction  from  this 
court  in  Parish  ?'.  Stevens,  3  S.  &  11.  298.  This  decision  gave  it 
effect  in  all  cases.  Then  in  Wain  r.  Shearman,  8  S.  &  K.  357, 
its  operation  was  confined  to  cases  in  which  the  purchaser  had 
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taken  possession,  which  led  to  passing  the  Act  of  29th  March 
1824,  which  limited  the  time  of  bringing  suits  to  two  years  from 
that  time,  whether  the  purchaser  had  or  had  not  taken  possession. 
The  former  two  decisions  had  settled  that  an  action  could  not  be 
sustained  after  the  purchaser  had  been  five  years  in  possession. 
The  words  are,  "no  action  for  the  recovery  of  said  lands  shall  lie, 
unless  the  same  be  brought  within  five  years  after  the  sale  thereof, 
for  taxes  as  aforesaid."  Nothing  can  be  more  plain  or  positive ; 
the  law  must  be  enforced  by  the  court  or  repealed  by  them ;  it  can- 
not be  mistaken  nor  misunderstood. 

All  statutes  of  limitation  are  made  for  the  protection  of  those 
who,  without  such  statute,  hail  no  protection.  They  are  useless  to 
those  who  are  safe  without  them.  They  must  protect  those  who 
could  not  otherwise  be  protected,  or  they  are  useless. 

The  possession  of  the  defendants  began  in  1812.  They  are 
•within  the  letter  and  spirit  of  the  Act  of  Assembly. 

Judgment  affirmed. 

Referred  to,  10  II.  224 ;  31  Smith  343,  s.  c.  3  W.  N.  C.  87. 


Nagle  against  Patterson. 

A.  died  intestate  ;  his  real  estate  was  appraised  and  confirmed  by  the  Or- 
phans' Court  to  B.,  one  of  his  sons  ;  C.  became  the  surety  of  B.  in  the  recog- 
nisances to  the  other  heirs,  when  an  agreement  was  made  that  B.  should 
have  one-half  of  the  land  and  should  pay  one-half  of  the  recognisance.  B. 
and  C.  took  possession  of  the  land  and  had  it  divided  between  them  by  a  line, 
C.  being  liable  to  pay  B.  §100  for  the  difference  in  value  of  the  parts.  C.  did 
not  pay  the  one-half  of  the  recognisances,  nor  the  $100  to  B.  C.'s  interest 
was  sold  by  the  sheriff,  and  B.  without  having  tendered  a  deed  to  C.  or  the 
purchaser,  brought  an  ejectment  for  the  land.  Held,  that  he  was  entitled  to 
recover  a  verdict,  conditioned  that  it  should  be  released  upon  the  payment 
of  the  money  within  a  specified  time,  which  C.  was  bound  to  pay. 

APPEAL  from  the  Circuit  Court  of  Mifflin  county,  held  by 
Justice  Huston. 

This  was  an  action  of  ejectment  in  which  Samuel  Nagle  was 
plaintiff,  and  John  Patterson,  who  survived  William  C.  Kelly,  was 
defendant.  Both  parties  claimed  under  the  same  title. 

The  land  in  dispute  belonged  to  Herman  Waltman,  who  died 
intestate,  leaving  six  children,  of  whom  Samuel  Nagle's  wife  and 
Peter  Rice's  wife  were  two.  Upon  the  application  of  one  of  the 
heirs  to  the  Orphans'  Court  the  land  wa-s  valued,  and  subsequently 
taken  at  the  valuation  by  Samuel  Nagle,  the  plaintiff,  who  entered 
into  recognisances  with  Peter  Rice  as  his  security,  for  the  pay- 
ment of  the  shares  of  the  other  heirs.  Two  of  the  four  recogni- 
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sances  entered  into  were  paid  by  Samuel  Nagle.  These  facts 
having  been  established  by  the  plaintiff,  the  defendant  gave  in  evi- 
dence that  at  the  time  the  land  was  taken  at  the  valuation  by  Na- 
gle,  an  agreement  was  made  between  him  and  Rice  that  he  should 
take  the  land,  and  Rice  should  be  his  security  in  the  recognisances; 
that  each  should  have  an  equal  interest  in  it,  and  that  Rice  should 
pay  one-half  of  the  recognisances;  that  Nagle  and  Rice  both  lived 
on  the  land,  and  appointed  two  men  to  divide  it  between  them  ; 
who  did  divide  it,  and  awarded,  that  in  addition  to  the  share  Nagle 
got,  he  should  receive  from  Rice  $100-  Patterson  and  Kelly  sub- 
sequently obtained  a  judgment  against  Rice  arid  issued  execution, 
and  levied  it  upon  "all  the  right,  title  and  interest  of  defendant  in 
a  tract  of  land  in  Lach  township,  containing,"  &c.,  which  was  the 
whole  tract.  It  was  afterwards  sold  on  a  venditioni  expomiit,  and 
bought  by  Patterson  and  Kelly.  It  did  not  appear  that  Rice  had 
paid  any  part  of  the  recognisances  or  of  the  $100. 

The  jury,  by  the  direction  of  the  court,  found  the  following  ver- 
dict: 

"  We  find  for  the  plaintiff,- he  to  file  in  the  office  of  the  prothon- 
otary  of  this  court  a  deed  from  himself  to  John  Patterson  before  he 
takes  out  execution ;  and  further  find  that  defendant  be  released 
from  this  verdict,  on  paying  to  the  prothonotary  of  this  court  the 
amount  of  the  two  remaining  recognisances,  or  so  much  of  them  as 
he  shall  fail  to  produce  before  the  prothonotary  of  this  court,  legal 
evidence  of  having  already  been  paid  by  Rice  or  himself:  which 
money  is  to  be  applied  to  the  discharge  of  said  two  recognisances, 
or  said  money,  or  so  much  thereof  to  go  to  Samuel  Nagle  as  he 
shall  show  the  prothonotary  has  been  paid  by  him.  And  also  the 
defendant  to  pay  the  prothonotary,  at  the  same  time,  the  sum  of 
$100,  with  interest  from  the  1st  day  of  January  1817,  unless  he 
can  show  to  the  prothonotary  that  the  same  or  some  part  of  it  has 
been  paid  by  Peter  Rice  or  himself.  That  to  enable  the  defendant 
to  do  these  things,  there  be  a  stay  of  execution  until  the  1st'  day 
of  July  next  1831,  and  upon  payment  of  said  moneys  and  costs 
of  this  suit,  judgment  in  this  suit  be  released." 

The  defendant  moved  for  a  new  trial,  which  was  refused,  and  he 
appealed. 

Hale,  for  appellant. 

The  plaintiff  could  not  recover  without  having  tendered  a  deed  to 
the  defendant,  and  demanded  his  money  before  suit  brought.  Rice 
was  in  possession  before  sheriff's  sale,  and  was  entitled  to  the  pos- 
session in  the  right  of  his  wife,  to  the  one-sixth  at  all  events,  and 
he  could  not  have  been  turned  out  of  possession  by  Nagle,  without 
an  offer  on  his  part  to  perform  his  agreement  to  convey,  &c.  The 
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verdict  devolves  a  duty  and  power  upon  the  prothonotary  which  he 
cannot  discharge,  but  which  should  have  been  performed  by  the 
jury. 

Such  a  reference  may  be  made  by  consent  to  the  prothonotary, 
but  never  by  a  verdict. 

Alexander,  for  appellee. 

We  deny  that  one  cent  was  ever  paid  by  Rice  or  Patterson.  The 
verdict  is  conditional  not  special.  The  verdict  might  have  been 
general  for  the  plaintiff;  the  conditions  are  for  the  benefit  of  the 
defendant  and  of  which  he  cannot  complain.  The  whole  legal  title 
was  in  the  plaintiff,  and  could  only  be  divested  by  the  defendant's 
having  paid  the  recognisances,  and  made  proof  of  that  fact.  Rice 
was  to  pay  the  heirs ;  Nagle  was  not  to  pay  them,  and  look  to  Rice. 
No  proof  of  the  payment  of  a  part  was  made,  so  as  to  turn  the 
burden  of  proof  upon  us. 

Blanchard,  in  reply. 

When  the  deed  is  presented  to  the  prothonotary,  who  is  to  judge 
of  its  sufficiency  ?  When  the  evidence  of  payments  is  presented, 
who  is  to  judge  of  their  validity  or  genuineness  ?  The  whole  mat- 
ter of  fact  in  the  case  to  be  tried  was  referred  to  the  prothono- 
tary. Nagle  and  Rice  were  partners  in  this  transaction,  although 
the  land  was  confirmed  to  Nagle,  yet  Rice  was  equally  interested ; 
Nagle's  legal  title  was  in  trust  as  to  the  one-half  for  Rice  who  was 
equally  bound  for  the  amount  of  the  recognisances. 

Judgment  affirmed. 
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Le  Ray  de  Chaumont  against  Forsythe. 

A.  covenanted  to  sell  and  convey  a  tract  of  land  to  B.,  "by  a  good  war- 
ranty deed  in  fee-simple,"  in  consideration  of  $3270.  At  the  time  the  agree- 
ment was  entered  into,  A.  had  but  a  life-estate  in  the  land  ;  subsequently 
he  conveyed  by  deed,  with  general  warranty,  all  his  interest  in  the  same 
land  to  his  son,  in  consideration  of  $2451.  His  son,  and  other  children  in 
whom  was  vested  the  fee,  then  conveyed  to  B. ;  Ileld,  that  upon  the  ten- 
der of  such  title  to  B.  the  vendee,  A.,  was  entitled  to  recover. 

An  assignee  or  grantee  of  land,  may  maintain  an  action  of  covenant  against 
any  of  the  prior  grantors  or  assignors,  who  have  entered  into  a  general 
warranty  of  the  title  ;  and  this  whether  he  has  a  general  warranty  or  not  to 
himself. 

A  covenant  to  convey  "by  a  good  warranty  deed  in  fee-simple,"  implies 
an  obligation  on  the  part  of  the  vendor  to  procure  a  patent  for  the  bind. 
But  such  implication  is  so  qualified  by  the  clause,  "the  said  vendor  is  to  be 
at  no  expense  for  obtaining  the  patents,  or  any  other  title,  voucher  or  docu- 
ment which  the  said  vendee  will  think  proper  to  get  for  his  own  personal 
satisfaction  or  security,"  as  to  relieve  the  vendor  from  such  obligation. 

APPEALS  by  the  plaintiff  in  two  cases,  from  the  Circuit  Court  of 
Mifflin  county,  where,  under  the  charge  of  the  court  to  the  jury, 
(who  were  qualified  to  try  both  causes),  that  he  was  not  entitled  to 
recover  from  the  evidence  given,  he  suffered  nonsuits.  He  then 
moved  the  Circuit  Court  to  set  the  nonsuit  in  each  cause  aside,  and 
grant  a  new  trial ;  which  motion  was  overruled.  From  this  decision 
the  plaintiff  appealed,  alleging  that  the  charge  of  the  court  to  the 
jury  was  against  law. 

Both  of  these  suits  had  been  instituted  by  the  plaintiff,  James 
Le  Ray  de  Chaumont,  against  Robert  Forsythe,  the  intestate,  in  his 
lifetime,  and  he  had  confessed  a  judgment  to  the  plaintiff  in  each 
case.  Some  time  afterwards  upon  affidavit  filed,  and  application 
by  Robert  Forsythe,  the  then  defendant,  to  the  court,  these  judg- 
ments were  opened,  and  the  defendant  let  into  a  defence  :  since 
which  time  he  died,  and  Matthew  Forsythe,  his  administrator,  has 
been  substituted. 

In  the  first  case  the  plaintiff  claimed  the  amount  of  four  notes 
which  he  had  taken  of  the  deceased,  for  payment  of  a  part  of  the 
purchase-money  of  three  hundred  and  nine  acres  of  land,  lying  in 
Bedford  county,  which  the  plaintiff,  by  articles  of  agreement,  bear- 
ing date  the  17th  of  June  1818,  sold  to  the  deceased. 

The  second  suit  was  for  a  small  balance  due  on  notes  given  by 
the  deceased  to  the  plaintiff,  for  the  purchase-money  of  land  lying 
on  Jack's  Creek,  in  MifHin  county,  which  had  been  sold  by  the 
plaintiff  to  the  deceased  in  1810,  as  appeared  by  articles  of  agree- 
ment given  in  evidence  on  the  trial. 

The  plaintiff  gave  in  evidence  the  notes  of  the  intestate,  show- 
ing the  amount  of  his  claims.  The  defendant  then  gave  in  evi- 
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dence,  the  articles  of  the  17th  of  June  1818,  between  James 
Le  Ray  de  Cliauraont,  and  Robert  Forsythe,  which  are  as  fol- 
lows :  ''Agreement  17th  June  1818,  James  Le  Ray  de  Chau- 
mont with  Robert  Forsythe,  whereas  the  Hon.  Proprietaries 
of  Pennsylvania  did  on  the  25th  of  October  1765,  grant  unto 
John  Cadwaladcr  a  warrant  for  360  acres  of  land  on  Yellow  Creek, 
in  Morrison's  Cave,  since  surveyed  and  returned  into  the  surveyor- 
general's  office  for  429J  acres,  and  the  said  J.  Cadwalader  by 
deed-poll,  dated  29th  October,  conveyed  the  said  warrant  to  Charles 
Cox,  his  heirs  and  assigns,  which  said  Charles  Cox  conveyed  it  the 
15th  July  1789,  by  a  warranty  deed,  to  his  daughter  Grace  Cox 
de  Chaumont,  which  Grace  conveyed  it  to  the  said  J.  Le  Ray  de 
Chaumont,  her  husband,  the  29th  May  1790.  Now  therefore  the 
said  James  for  himself,  his  heirs,  &c.,  covenants  and  agrees  with 
the  said  Robert,  his  executors  and  administrators,  to  sell  and  con- 
vey to  him  by  a  good  warranty  deed  in  fee-simple,  the  said  tract  of 
429|  acres,  above-mentioned,  excepting  what  has  been  sold  of  it  by 
the  said  C.  Cox,  to  one  T.  Snowberger,  estimated  to  be  about  120 
acres,  and  leaving  about  309  acres  and  the  usual  allowance,  more 
or  less,  it  being  understood  between  the  parties  that  the  said  James 
gives,  and  the  said  Robert  receives  the  said  tract  of  land  for  what 
remains  in  it  after  the  above  exception,  without  having  any  call 
upon  one  or  the  other  hereafter  for  the  deficiency  or  the  extra 
quantity  of  acres.  The  deed  to  be  delivered  to  the  said  Robert 
after  the  payments  hereafter  mentioned,  to  be  paid  on  the  part  of 
the  said  Robert.  And  the  said  Robert,  for,  &c.,  covenants  and  con- 
tracts with  the  said  James,  &c.,  to  pay  him  for  said  tract  $3270.70, 
in  manner  following :  On  1st  December  1818,  $400 ;  1st  March 
1819,  §400;  1st  June  1819,  §400  ;  1st  September  1819,  §400; 
1st  December  1819,  §400  ;  1st  March  1820,  §400 ;  1st  June  1820, 
§400  ;  1st  September  1820,  §470.70 ;  making  in  all  §3270.70  ;  in 
his  several  bills  payable  at  the  United  States  Bank  at  Philadelphia, 
excepting  §70.70  of  the  above  sum,  which  is  to  be  paid  to  the  pre- 
sent occupant  of  the  land  herein  contracted  for :  the  whole  of  the 
payments  to  be  made  exactly. 

"  It  is  further  understood  between  the  parties,  that  the  said  James 
will  deliver  to  the  said  Robert  the  original  deed  given  by  the  said 
Charles  Cox  to  the  said  Grace  Cox  de  Chaumont,  to  be  registered 
in  the  counties  of  Mifflin  and  Bedford,  state  of  Pennsylvania,  and 
that  the  said  James  is  to  be  at  no  expense  for  the  said  registering 
or  obtaining  the  patents  or  other  title,  voucher  or  document  which 
the  said  Robert  will  think  proper  to  get  for  his  own  personal  satis- 
faction or  security.  The  said  James  giving  him  at  the  same  time 
full  powers  to  claim  the  said  title,  voucher  or  document  from  every 
person  or  persons  public  or  private." 

The  defendant  next  gave  in  evidence  the  deed  of  conveyance, 
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above  recited,  from  Charles  Cox  and  his  wife  to  Grace  Cox,  upon 
which  was  endorsed  the  deed  of  conveyance,  dated  May  29th  1790, 
from  Grace  Cox,  who  at  this  time  had  become  the  wife  of  James 
Le  Ray  de  Chaumont,  to  her  husband.  This  endorsement,  which 
was  in  the  form  of  a  deed  from  her,  was  not  acknowledged  but 
merely  proved  by  her  brother  who  testified  to  her  handwriting. 
Defendant  further  read  in  evidence  a  certificate  from  the  land 
office,  showing  that  the  309  acres  sold  to  It.  Forsythe  by  plaintiff 
were  not  patented,  and  that  of  purchase-money  and  interest  there- 
on there  was  due  to  the  state,  on  the  22d  June  1824,  $741.95. 
The  plaintiff',  as  appeared,  derived  his  title  to  the  Jack's  Creek 
land  from  Charles  Cox  in  the  same  way  and  by  the  same  convey- 
ances as  he  did  to  the  309  acres.  The  plaintiff  here  proved  that 
Grace  Cox,  his  wife,  died  in  1812,  leaving  two  sons,  Vincent  and 
Alexander,  and  Theresa,  a  daughter,  who  had  intermarried  with 
Monsieur  Gouvello.  That  on  the  1st  of  October  1823,  by  deed 
of  that  date,  James  Le  Itay  de  Chaumont,  in  consideration  of 
$24.51  therein  specified,  conveyed  in  fee-simple  with  general  war- 
ranty the  309  acres  to  his  son  Vincent  Chaumont,  with  the  follow- 
ing clause  therein  inserted,  to  wit:  "which  said  309  acres,  by 
writing,  bearing  date  the  17th  day  of  June  1818,  were  contracted 
to  be  sold  by  the  party  of  the  first  part  to  Robert  Forsythe  for  the 
price  and  conditions  in  said  writing  or  contract  of  sale  mentioned, 
which  is  herewith  assigned  and  transferred  by  the  party  of  the 
first  to  the  party  of  the  second  part,  and  to  which  contract  of  sale 
this  present  deed  of  conveyance  is  to  be  subject. 

The  plaintiff  then  gave  in  evidence  a  deed  of  release,  dated 
March  8th  1827,  by  Vincent  Le  Hay  de  Chaumont  for  himself, 
and  as  attorney  for  Mons.  Gouvello  and  Theresa,  his  wife,  his 
brother-in-law  and  sister,  and  his  brother  Alexander,  in  the  words 
following:  "In  consideration  of  one  dollar,  have,  and  every  of 
them  hath,  remised,  released  and  for  ever  quit  claimed,  and  by 
these  presents  do  for  themselves  and  their  heirs  remise,  release  and 
for  ever  quit  claim  unto  Matthew  Forsythe,  of,  &c.,  and  to  his 
heirs,  &c.,  in  trust  and  for  the  use,  benefit  and  behoof  of  the  right 
heirs  of  Robert  Forsythe,  deceased,  their  heirs,  &c.,  all  the  estate, 
ri<jht,  title,  interest,  property,  claim,  and  demand  whatsoever  of 
them,  the  said,  &e.,  of,  in,  to,  or  out  of  all  that  tract,  «Scc..  surveyed 
in  pursuance,  &e.,  returned,  «!cc.,  conveyed,  &c.  Also,  all  that 
certain  tract  in,  &c.,  surveyed,  &c.,  and  which  two  last  tracts,  by 
virtue  of  sundry  conveyances,  became  vested  in  Charles  Cox  in 
fee,  who  by  his  deed  aforesaid,  dated  the  15th  July  1789,  con- 
veyed the  same  to  his  daughter,  the  aforesaid  Grace  Cox,  mother 
of  the  foregoing  releasors  in  fee,  together  with  all  and  singular 
the  hereditaments  and  appurtenances  to  the  said,  ic. ;  to  have  and 
to  hold,  the  said  tracts  of  land,  hereditaments  and  premises,  &C., 
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so  that  neither  the  said  Vincent,  Alexander,  &c.,  nor  their  heirs 
nor  any  other  person  or  persons  for  them,  or  any  of  them,  or  in 
their  or  any  of  their  rights  or  names  shall  or  may,  by  any  means 
whatsoever  at  any  time  hereafter,  claim,  challenge  or  demand  any 
estate  of,  in  and  to,  said  tracts,  &c.  But  of  and  from  all  actions, 
&c.,  estate,  right,  &c.,  shall  be  for  ever  barred.  And  the  said  Vin- 
cent, &c.,  the  said  several  tracts  of  land,  hereditaments  and 
premises  hereby  released  and  quit  claimed,  or  mentioned,  or  in- 
tended so  to  be,  with  the  appurtenances  against  all  persons,  shall 
and  will  jointly  and  severally  warrant  and  for  ever  defend,  &c." 

Also  another  deed,  dated  September  15th  18*28,  executed  to  the 
same  by  Vincent  Le  Ray  de  Chaumont  and  Alexander  Le  Ray 
de  Chaumont  in  their  proper  persons,  and  by  Mons.  Gouvello  and 
his  wife  by  their  attorney  in  the  same  words,  except  some  differ- 
ence in  the  description  and  probate.  Also,  a  deed  of  the  6th  of 
March  1830,  Pierre  Armand,  Jean  Vincent  Hippolite  de  Gouvello 
and  Maria  Theresa  Le  Ray  de  Chaumont,  his  wife,  to  Matthew 
Forsythe,  in  consideration  of  one  dollar,  whereby  they  "granted, 
bargained,  sold,  remised,  released  and  for  ever  quit  claimed  unto 
the  said  M.  Forsythe,  his  heirs,  &c.,  in  trust  for  the  heirs  of 
Robert  Forsythe  and  their  heirs,  all  the  estate,  right,  title,  interest, 
property,  claim  and  demand  of  them,  &c.,  of,  in,  to,  &c.,  describing 
the  land  as  before  with  similar  covenants:  and  was  acknowledged 
before  the  United  States  Consul  at  Paris,  in  France,  on  the  b'th 
of  March  1830.  These  releases  and  conveyances  from  the  children 
and  heirs  of  Grace  Cox  Le  Ray  de  Chaumont,  late  wife  of  the 
plaintiff,  to  the  defendant,  Matthew  Forsythe,  in  trust  for  the  heirs 
of  Robert  Forsythe,  deceased,  included  both  the  Bedford  and 
Mifflin  county  lands  which  had  been  sold  by  the  plaintiff  to  Robert 
Forsythe  in  his  lifetime,  and  for  the  payment  of  the  purchase- 
money,  or  part  thereof,  he  had  given  his  notes,  upon  which  the 
plaintiff's  claims  were  founded  in  these  suits. 

His  honor,  the  judge  of  the  Circuit  Court,  before  whom  these 
causes  were  tried,  after  the  testimony  was  closed  on  both  sides, 
instructed  the  jury  that  the  plaintiff  at  the  time  of  the  last  sale  had 
but  a  life-estate  as  tenant  by  the  curtesy,  that  the  deed  of  convey- 
ance from  his  wife  to  him  was  a  nullity ;  in  short,  that  he  had  no 
fee-simple  or  such  estate  as  he  had  covenanted  to  convey  to  Robert 
Forsythe,  that  although  the  plaintiff  had  made  a  deed  of  convey- 
ance to  his  son  Vincent  in  fee-simple  with  general  warranty  of  the 
land  which  he  sold  to  Forsythe,  and  with  a  view,  as  it  would  appear 
from  the  face  of  that  deed,  to  enable  his  son  Vincent  to  fulfil  his 
contract  with  Forsythe  by  conveying  the  land  to  him  in  fee-simple 
as  soon  as  he  should  have  paid  all  the  purchase-money,  might  be 
sufficient  to  convey  his  life  estate ;  and  the  releases  and  deeds 
which  had  been  executed  by  Vincent,  his  brother  and  sister  and 
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her  husband,  and  been  given  in  evidence,  might  be  sufficient  to 
convey  the  reversionary  estate  in  fee  of  which  they  were  seised  ; 
yet  they  were  not  sufficient  and  did  not  convey  and  transfer  to 
Forsythe's  heirs  the  life-estate  which  had  been  vested  in  the  plain- 
tiff, and  the  benefit  of  the  covenant  of  general  warranty  contained 
in  his  deed  of  conveyance  to  Vincent,  the  son ;  because,  as  the 
judge  said,  "Vincent  does  not  design  to  convey  what  he  got  from 
his  father,  and  no  one  of  them  purported  to  convey  his  right,  or 
purposed  or  intended  to  be  liable  on  his  contract.  The  words  do 
not  make  any  one  of  them  liable  on  his  contract,  and  evidently  and 
plainly  they  did  not  intend  to  be  so." 

8.  Alexander,  for  appellant. 

Every  part  of  the  agreement  between  Chaumont  and  Forsythe 
must  be  considered  in  construing  its  true  meaning ;  and  although 
the  seller  is  bound  thereby  to  give  u  a  good  warranty  deed  in  fee- 
simple"  to  the  purchaser,  yet  it  also  provides  that  patents  are  to  be 
obtained  by  Forsythe  at  his  own  expense.  The  father  having  con- 
veyed to  his  son  with  general  warranty,  who,  together  with  his 
brother  and  sister,  conveyed  to  Forsythe,  vested  in  him  a  perfect 
indefeasible  estate  in  fee ;  and  gave  him  also  the  benefit  of  the  war- 
ranty of  the  vendor,  who  originally  contracted  with  him.  On  the 
trial,  the  defendant  did  not  offer  to  reconvey ;  he  held  possession 
of  the  land,  and  wanted  to  hold  the  price  of  it  also. 

The  plaintiff  was,  at  all  events,  entitled  to  a  conditional  verdict, 
that  no  execution  should  issue  until  the  title  was  made  perfect. 
The  contract  could  not,  in  a  suit  like  this,  be  rescinded ;  but  if  the 
title  was  defective,  the  defendant  should  have  been  compensated  in 
damages  and  not  be  defeated  in  his  action :  Fulweiler  r.  Baugher, 
15  S.  &  R.  45. 

Potter  and  Blancliard,  for  appellee. 

The  contract  was  executory,  no  deed  having  been  made ;  this 
action  is,  therefore,  in  the  nature  of  a  bill  in  equity  to  compel  a 
specific  performance  of  the  agreement.  There  are  two  classes  of 
cases  which  are  nearly  allied  to  each  other.  1.  When  an  action  is 
brought  to  recover  the  purchase- money  after  the  deed  has  been 
made,  and  the  title  is  defective ;  then  the  amount  of  such  defect  is 
the  measure  of  damages.  2.  When  suit  is  brought  upon  the  articles 
of  agreement  or  bonds  before  deed  made,  although  the  payment  of 
the  purchase-money  be  a  condition  precedent,  yet  the  defendant 
may  show  that  the  plaintiff  has  no  title,  and  can  have  none,  and 
thereby  defeat  his  action.  In  this  case  the  warranty  of  title  was  a 
material  part  of  the  consideration.  If,  therefore,  the  vendor  has 
put  it  out  of  his  power  to  comply  with  his  covenant  to  convey  the 
land  in  fee  to  the  vendee,  can  he  thus  call  upon  him  for  a  specific 
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performance  of  the  agreement  on  his  part  ?  The  vendor  has,  in 
conveying  the  land  to  his  son,  done  an  act  inconsistent  with  his 
covenant,  and  he  cannot  call  upon  Forsythe  to  comply :  Iluber  v. 
Burke,  11  S.  &  R.  238;  Cook  v.  Grant,  16  Id.  198;  Coke  Lit. 
220.  Taking  it  for  granted  that  the  deed  of  the  children  conveyed 
the  warranty  of  the  father,  yet  that  warranty  was  not  such  as  the 
father  was  bound  by  his  agreement  to  give  to  Forsythe.  The  con- 
sideration mentioned  in  the  deed  from  the  father  to  the  son  was 
$24ol,  and  upon  an  eviction  from  the  land,  no  more  than  that  sum 
could  be  recovered  on  the  warranty :  Bender  v.  Fromberger,  4 
Dall.  441 ;  King  v.  Pyle,  8  S.  &  R.  166  ;  yet  the  consideration 
which  Forsythe  was  to  pay  was  3-3270  ;  and  this  recital  in  the  deed 
would  be  conclusive  against  Forsythe  in  an  action  on  the  warranty 
against  Chaumont.  But  if  this  recital  is  not  conclusive,  will  the 
law,  in  a  case  like  this,  throw  the  burden  upon  Forsythe,  of  prov- 
ing what  the  consideration  actually  was  between  Vincent  and  his 
father?  A  warranty  may  be  broken  when  proof  of  the  actual  con- 
sideration between  the  father  and  son,  now  existing,  is  silent  in 
death. 

The  vendor,  when  he  covenanted  to  sell,  had  the  title  in  him  to 
the  land ;  he  had  but  a  life-estate.  When  he  conveyed  to  his  son, 
that  life-estate  was  thereby  merged  in  the  fee.  The  deed  from  the 
father  to  the  son  was  not  part  of  the  title  ;  and  the  deed  from  the 
son  to  Forsythe  does  not  recite  the  deed  of  the  father ;  it  was  not, 
therefore,  assigned,  and  the  covenant  contained  in  it  does  not  run 
with  the  land. 

A  good  warranty  deed  in  fee-simple  must  be  clear  of  all  encum- 
brances. The  patenting-money  not  having  been  paid  by  the  vendor, 
he  did  not  offer  to  convey  such  title.  The  clause  in  the  agree- 
ment, relied  upon  on  the  other  side,  has  relation  only  to  small 
matters,  such  as  fees  of  office,  vouchers,  copies  of  papers,  &c. 
Expressions  in  a  deed  or  agreement  must  be  taken  most  strongly 
against  the  grantor. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  Circuit  Court  was  certaintly  correct  in  tell- 
ing the  jury,  that  the  plaintiff  at  the  time  he  sold  the  land  to  Robert 
Forsythe,  had  but  a  life-estate  in  it.  The  reversion  in  fee  was 
vested  in  his  children,  which  he  had  by  his  wife  Grace.  But  it  is 
believed  that  the  court  was  in  error  in  saying,  that  the  releases 
and  deeds  executed  by  Vincent  and  the  other  children,  did  not 
transfer  the  life-estate  of  the  father,  the  plaintiff,  to  the  heirs  of 
Robert  Forsythe,  together  with  the  benefit  of  the  covenant  of  gen- 
eral warranty,  contained  in  his  deed  to  Vincent.  As  the  father 
made  his  deed  of  conveyance  to  Vincent  alone,  he  alone  thereby 
became  invested  with  all  the  father's  estate  in  the  land,  whether 
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legal  or  equitable,  and  he  alone  could,  after  this,  convey  it  to  For- 
sytlie  or  his  heirs.  Now,  although  Vincent,  in  his  deeds  of  release 
to  Forsythe's  heirs,  has  no  direct  reference  to  his  having  derived 
any  interest  or  right  to  the  land  from  his  father,  he  does,  in  ex- 
press terms,  release  all  his  estate,  riyht,  title,  interest,  property, 
claim  and  demand  whatsoever,  without  saying  from  whom  he  de- 
rived what  he  thereby  released.  He  neither  refers  to  his  father  or 
mother,  as  having  obtained  any  interest  in  the  land  through  or  by 
or  from  them,  or  either  of  them.  lie  traces  the  title  down  to  his 
mother  in  these  lands,  but  he  does  not  undertake  to  say  that  that 
title  had  become  vested  in  him  by  descent  or  in  any  other  way. 
The  whole  certainly  does  profess  and  import  to  release  and  transfer 
all  the  estate,  right,  title,  interest,  property,  claim  and  demand 
whatsoever,  and  must  necessarily  include  all  the  estate,  right,  tide, 
interest,  property,  claim  and  demand  which  he  had  to  the  land, 
whether  derived  from  his  father  or  mother.  As  well  might  it  be 
said  that  his  release  had  passed  nothing  which  descended  to  him 
from  his  mother,  because  it  is  not  alleged,  by  recital  or  otherwise, 
in  the  release,  that  he  had  become  invested  with  any  interest  or 
claim  to  the  land  in  that  way.  This  error  of  the  Circuit  Court 
might  readily  happen  in  the  hurry  of  the  trial,  from  a  misappre- 
hension of  the  language  of  the  release,  and  the  very  short  time  that 
is  allowed  upon  those  occasions  for  examination,  in  supposing  that 
the  interest  and  estate  released  were  described  as  having  descended 
to  the  releasor  from  his  mother.  Such,  however,  is  not  the  fact.  I 
consider  it  evident,  then,  that  Vincent,  by  his  deed  of  release, 
passed  to  the  heirs  of  Robert  Forsythe  a  complete  legal  title  for  the 
life-estate,  which  had  been  in  his  father,  as  also  for  all  his  rever- 
sionary interest  in  fee  to  one  undivided  third  part  of  the  lands.  I 
also  think  it  manifest,  from  the  whole  transaction,  and  the  face  of 
the  deeds  and  documents,  that  they  were  all  executed  with  a  view 
to  and  for  the  purpose  of  carrying  into  effect  the  articles  of  agree- 
ment which  the  plaintiff  had  made  with  Robert  Forsythe.  It  is 
evident  from  the  clause  which  is  contained  in  the  deed  of  convey- 
ance from  the  father  to  Vincent,  that  he  did  it  for  the  express  pur- 
pose of  enabling  him  to  convey  to  Forsythe,  after  the  purchase- 
money  should  be  paid ;  and  with  that  in  his  mind,  he  adds  a 
covenant  of  general  warranty,  which  Vincent,  when  he  transferred 
in  fee  to  Forsythe.  would  necessarily  transfer  also  to  Forsythe.  as 
it  was  a  covenant  that  would  go  with  the  land.  In  order  to  do  this 
it  was  not  necessary  that  Vincent  should  make  a  deed  of  convey- 
ance or  release  to  Robert  Forsythe  or  his  heirs,  with  a  general 
warranty  on  his  part,  so  as  to  enable  Forsythe  or  his  heirs,  in  case 
of  eviction,  to  recover  of  the  plaintiff  for  a  breach  of  his  covenant 
of  warranty,  contained  in  the  deed  of  conveyance  to  Vincent.  For 
this  purpose  it  would  have  been  sufficient  for  Vincent  to  have  con- 
2  P.  £  W.— 33 
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veyed  or  to  have  released  in  fee-simple  to  Forsythe  or  his  heirs, 
without  any  warranty  at  all.  Indeed  it  may  be  that  this  is  the 
more  safe  way,  in  order  to  avoid  all  objections ;  though  I  think 
myself  that  either  with  or  without  general  warranty  would  answer 
the  same  end.  Yet  the  general  rule  laid  down  on  this  subject,  in 
Bickford  v.  Page,  2  Mass.  460,  and  in  Kane  v.  Sanger,  14  Johns. 
93,  is.  that  when  covenants  run  with  the  land,  if  the  land  is 
assigned  or  conveyed  before  the  covenants  are  broken,  and  after- 
wards they  are  broken,  the  assignee  or  grantee  can  alone  bring  the 
action  of  covenant  to  recover  damages;  but  if  the  grantor  or  assignor 
is  bound  to  indemnify  the  assignee  or  grantee  against  such  breach 
of  covenant,  then  the  assignor  or  grantor  must  bring  the  action,  and 
in  the  last  case  cited  it  was  held  that  the  grantee  or  assignee  with 
warranty  could  not  maintain  an  action  for  breach  of  covenant  by  a 
prior  warrantor,  because  the  plaintiff  had  his  indemnity  on  the  cove- 
nant made  immediately  to  himself.  This  qualification  of  or  excep- 
tion to  the  rule  is  not  to  be  found  in  Co.  Litt.  that  I  know  of.  In 
Co.  Litt.  384  J,  Coke,  on  this  subject,  says,  "in  judgment  of  law, 
the  assignee  of  the  heir  is  the  assignee  of  the  ancestor,  and  so  the 
assignee  of  the  assignee  shall  vouch  in  infinitum  within  these 
words  (his  assigns)."  See  also  Butler's  note  to  page  384  a,  No. 
332,  where  he  says  a  purchaser  who  has  notice  of  a  defect  in  the 
title  to  the  land,  at  the  time  of  his  buying,  and  does  not  take  a 
covenant  to  provide  against  it  from  his  vendor,  he  is  without  remedy ; 
unless  he  can  avail  himself  of  the  covenants  of  the  earlier  vendors, 
many  of  which  are  inherent  to  the  lands,  arid  to  some  of  which,  as 
the  covenant  for  quiet  enjoyment,  there  is  no  objection  on  account 
of  their  antiquity,  when  the  breach  is  recent.  I  am  inclined 
to  think  that  the  assignee  or  grantee  may  maintain  his  action 
for  a  breach  of  covenant  which  takes  place  in  his  time,  and  that 
has  run  with  the  land,  whether  he  have  a  warranty  or  not  to  him- 
self, against  any  of  the  prior  grantors  or  assignors  who  have  entered 
into  such  covenants:  Withy  v.  Mumford,  5  Cowen  137;  Booth  v. 
Starr,  2  Conn.  Rep.  244 ;  Shep.  Touch.  176,  198  ;  Com.  Dig., 
tit.  Covenant,  G.  3 ;  Baylye  v.  Hughs,  Cro.  Car.  137  ;  Bac.  Abr., 
Covenant,  E.,  pi.  2,  5 ;  Middlemore  v.  Goodale,  Cro.  Car.  503. 
In  this  transaction  it  is  further  manifest  that  the  children  of  the 
plaintiff  have  given  and  executed  their  releases  of  all  right,  inte- 
rest, claim  and  demand  whatsoever,  which  they  had  to  the  land, 
in  favor  of  the  heirs  of  Robert  Forsythe,  for  the  purpose  of 
carrying  into  effect  the  articles  of  agreement  which  their  father 
made  with  the  deceased.  They  had  no  contract  or  connection  with 
Robert  Forsythe  or  his  heirs,  in  respect  to  the  land.  They  were 
under  no  obligation  to  them  or  either  of  them.  There  is  no  reason 
for  which  it  can  be  supposed  or  imagined  that  they  executed  the 
releases,  but  that  of  fulfilling  the  agreement  and  design  of  their 
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father  in  making  Robert  Forsythe  and  his  heirs  perfectly  secure  in 
the  title  to  the  land.  For  this  purpose  it  was  not  necessary  that 
they  should  bind  themselves  by  warranty,  nor  yet  express  any 
other  consideration  in  their  deeds  than  nominal  ones.  The  deed 
of  conveyance  from  the  plaintiff  to  his  son  constituted  him  a  trustee 
for  carrying  into  effect  his  agreement  with  Forsythe  for  the  sale  of 
the  land.  It  is  fair  to  presume  that  Vincent  accepted  of  this  trust, 
as  he  has  not  only  made  an  assignment  of  all  his  interest  and  estate 
in  the  land  to  Forsythe's  heirs,  but  obtained  authority  of  his  brother 
and  sister  to  transfer  their  rights  also.  In  this  way  Forsythe's 
heirs  have  not  only  become  the  assignees  of  the  plaintiff,  and  as 
such  entitled  to  the  benefit  of  his  general  warranty  in  the  deed  to 
Vincent,  but  by  the  deeds  of  release  and  conveyance  from  the  chil- 
dren of  the  plaintiff,  every  claim  and  interest  that  are  known  to 
have  existed  at  any  time  for  this  land  in  anybody,  have  been  vested 
in  these  heirs,  except  the  claim  which  the  Commonwealth  has  for  a 
balance  of  the  purchase-money. 

This  brings  us  to  another  question,  which  will  present  itself  on 
the  trial  of  these  causes  again,  in  the  Circuit  Court ;  and  therefore 
it  is  proper  to  express  the  opinion  of  this  court  on  it  now.  In 
order  to  decide  this  question  correctly,  it  is  necessary  to  look  into 
the  whole  of  the  agreement  between  the  plaintiff  and  Robert  For- 
sythe, and  to  ascertain  what  was  their  meaning  and  intention  ;  for 
this,  whatever  it  may  be,  if  lawful,  must  determine  the  matter  on 
this  point.  In  one  part  of  the  agreement  the  plaintiff  covenants 
"  to  sell  arid  convey  to  him  (Forsythe)  by  a  good  warranty  deed  in 
fee-simple."  This,  according  to  some  decisions,  if  there  was  noth- 
ing more  in  the  agreement  relating  to  this  matter,  would  imply  an 
obligation  on  the  part  of  the  plaintiff  to  procure  a  patent  for  the 
land,  but  in  a  subsequent  part  of  the  agreement  follow  these  words  : 
"  It  is  further  understood  between  the  parties  that  the  said  James 
will  deliver  to  the  said  Robert  the  original  deed  given  by  the  said 
Charles  Cox  to  the  said  Grace  Cox  de  Chaumont.  to  be  registered 
in  the  counties  of  Mifllin  and  Bedford,  state  of  Pennsylvania,  and 
that  the  said  James  is  to  be  at  no  expense  for  the  said  registering 
or  obtaining  the  patents  or  any  other  title,  voucher  or  document 
which  the  said  Robert  will  think  proper  to  get  for  his  own  personal 
satisfaction  or  security.  The  said  James,  giving  him  full  power  at 
the  same  time  to  claim  the  said  title,  voucher  or  document  from 
every  person  or  persons,  public  or  private."  Here  we  have  an 
express  stipulation  that  the  plaintiff  is  to  be  at  no  expense  in  obtain- 
ing the  patent.  What  is  the  expense  of  obtaining  the  patent,  and 
what  would  be  generally  understood  by  this  expression  ?  Surely 
whatever  remained  to  be  paid  to  the  state,  in  order  to  obtain  it.  It 
is  a  rule  in  the  construction  of  agreements  to  give  effect  to  all  the 
words  used  by  the  parties,  as  far  as  practicable,  and  to  receive  them 
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according  to  their  common  acceptation.  It  appears  to  me  that  it 
would  not  only  be  a  direct  violation  of  this  rule,  but  of  the  inten- 
tion of  the  parties,  to  decide  that  the  plaintiff  was  bound  by  this 
agreement  to  be  at  the  expense  of  procuring  the  patent.  It  has 
been  contended  that  the  other  words  which  stand  in  connection 
with  the  words  "obtaining  the  patent,"  show  that  they  were  used 
to  convey  quite  a  different  idea ;  such  as  not  being  at  the  expense  of 
registering  or  obtaining  certified  copies  of  title  deeds  for  the  land, 
or  the  deeds  themselves,  wheresoever  they  might  be  found,  either 
with  a  public  officer  in  a  recorder's  office,  where  they  might  have 
been  left  for  record,  or  with  any  private  individual.  All  this  may 
well  apply  to  the  deeds  forming  the  links  in  the  chain  of  title  for 
this  land  from  the  warranty  down  to  Grace  Cox's  ;  for  it  would  seem 
from  the  plaintiffs  having  covenanted  to  deliver  to  Forsythe  the 
original  deed  of  conveyance,  and  that  alone  from  Charles  Cox  to 
Grace  his  daughter,  that  that  was  the  only  deed,  voucher  or  docu- 
ment connected  with  the  title  to  the  land  that  he  had  in  his  posses- 
sion ;  and  that  Forsythe  was  to  look  after  the  others  and  to  be  at 
the  expense  of  procuring  copies  when  the  original  could  not  be  had, 
and  to  have  the  authority  and  power  of  the  plaintiff  to  demand  and 
receive  the  original  deeds  wherever  they  might  be  found.  All  this 
was  necessary  as  a  preparatory  step  to  obtain  from  the  land  office 
the  patent ;  but  it  seems  to  me  impossible,  without  doing  violence 
to  the  meaning  of  the  parties  to  say  that  they,  both  knowing  that 
no  patent  existed  then,  intended  nothing  more  by  using  the  words 
"obtaining  the  patent"  than  that  the  plaintiff  should  not  be  at  the 
expense  of  registering  it,  which  to  be  sure  is  done  in  the  land 
office ;  but  for  which  everybody  knows  there  is  no  separate  charge 
or  fees  to  be  paid,  or  for  obtaining  a  certified  copy  of  a  patent  known 
not  to  be  in  being.  It  appears  to  me  that  such  a  title  as  the  plain- 
tiff was  bound  to  make  to  Forsythe  or  his  heirs  has  already  been 
made  ;  and  there  remains  no  good  objection  to  the  payment  of  the 
balance  of  the  purchase-money,  whatever  it  may  be.  That  the 
nonsuits  in  both  cases  ought  to  be  taken  off  and  the  causes  rein- 
stated for  trial,  and  records  remitted  to  the  Circuit  Court,  which  is 
ordered  to  be  done. 

Judgment  reversed,  and  new  trial  awarded. 

Followed,  3  H.  437. 
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The  writ  of  mandamus,  although  demandable  of  right,  re  grantable  at  dis- 
cretion. 

Public  funds  cannot  be  intercepted  in  the  hands  of  the  proper  officers,  or 
divested  from  the  objects  to  which  they  have  been  appropriated. 

The  canal  commissioners  appointed  under  Act  G  April  iSoO,  1*.  L.  21R,are 
not  disbursing  officers  for  payment  of  damages,  assessed  by  viewers,  under 
Act  (Jth  April  1827,  P.  L.  192. 

MANDAMUS. 

On  motion  of  E.  Greenough,  attorney  for  the  relators,  rule  on 
John  Mitchell,  James  Clark  and  James  S.  Stevenson.  Esqrs.,  to 
appear  before  the  Supreme  Court,  at  Sunbury,  on  the  2d  Monday 
of  June  next,  at  10  o'clock,  A.  M.,  and  show  cause  why  a  man- 
damus should  not  be  granted  to  compel  them  to  pay  the  relators  the 
amount  awarded  to  them  respectively  on  the  reports  of  viewers 
in  Union  county,  for  damages  occasioned  by  the  Pennsylvania 
canal. 

This  rule  was  granted  at  June  term  1830,  upon  the  following 
affidavit : 

Northumberland  county,  set : 

John  Snyder,  on  his  solemn  oath  saith,  that  at  a  Court  of  Quarter 
Sessions  of  Union  county,  of  September  term  1829,  the  report  of 
viewers  appointed  to  assess  damages  sustained  by  deponent,  by  reason 
of  the  Pennsylvania  canal  obstructing  his  mills,  &c.,  was  approved 
by  the  said  court,  and  confirmed  with  the  consent  of  the  agent  and 
attorney  of  the  Commonwealth  ;  which  damages  were  assessed  at 
the  sum  of  $683.33.  Deponent  procured  a  certified  copy  of  the 
same,  and  in  the  month  of  December  or  January  last,  delivered  the 
same  to  John  Ryan  at  Ilarrisburg,  a  superintendent  of  the  Susque- 
hanna  division,  and  demanded  payment.  The  said  Ryan  went  with 
deponent  to  the  canal  office,  and  delivered  said  record  to  John 
Mitchell,  an  acting  canal  commissioner  on  the  Susquehanna  division, 
and  said  deponent  then  demanded  his  money  ;  the  said  Mitchell 
said  he  would  lay  the  matter  before  the  board,  and  inform  deponent 
of  the  result,  which  he  did,  by  writing  that  his  claim  would  be  con- 
tested in  the  Supreme  Court.  Deponent  further  says,  that  on  the 
2d  day  of  July  instant,  he  exhibited  to  John  Ryan,  the  present 
superintendent  of  said  division,  under  the  new  board  of  canal  com- 
missioners, the  record  of  said  assessment  of  damages,  and  demanded 
payment,  which  was  refused. 

Now,  June  term  1831,  the  respondents  showed  for  cause,  by  their 
return,  that  they  had  no  power  to  appropriate  the  public  funds  in 
their  hands  to  the  payment  of  these  demands. 

Grcenough  for  relators,  cited  the  Act  of  9th  April  1827,  sec.  8, 


518  SUPREME  COURT  [Sunbury 

[Commonwealth  v.  Mitchell.] 

Pamph.  L.  of  1826-7,  p.  197,  which  provides  the  mode  by  which 
damages  shall  be  assessed  ;  and  that  they  shall  be  paid  by  the  act- 
ing canal  commissioner:  and  the  Act  of  6th  April  1830,  Pamph. 
L.  218,  that  the  powers  and  duties  of  the  commissioners  shall  be  the 
same  as  those  of  the  acting  canal  commissioner  under  the  Act  of 
9th  April  1827. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — Although  power  to  grant  writs  of  mandamus 
was  given  to  this  court  by  the  legislature  so  early  as  1722,  no  trace 
of  its  existence  in  practice  is  found  in  our  books  before  the  case  of 
Respublica  v.  Clarkson,  1  Yeates  40,  which  was  determined  in  1791, 
since  when  recourse  has  been  frequently  and  advantageously  had  to 
it  where  there  was  a  clear  right  without  a  specific  means  to  enforce 
it.  It,  however,  involves  an  exercise  of  extraordinary  power,  which 
fits  it  for  use  only  in  extraordinary  cases,  where  there  would  other- 
wise be  a  failure  of  justice.  Although  demandable  of  common 
right,  it  is  truly  said  to  be  grantable  at  discretion  ;  for  an  indiscrim- 
inate use  of  it,  would  certainly  lead  to  its  abolition.  With  us,1  it  is 
supposed  to  stand  very  nearly,  as  it  did  in  England  before  the  stat. 
9  Ann.  ch.  20  ;  and  an  early  but  salutary  doubt  seems  to  have  been 
entertained  of  the  propriety  of  substituting  it  for  a  remedy  which 
merely  happens  to  be  more  tedious.  That  doubt  has  since  been  re- 
solved into  certainty  by  the  judgment  in  the  Commonwealth,  at  the 
relation  of  the  Inspectors  of  the  Philadelphia  Prison,  v.  The  Com- 
missioners of  Allegheny  County,  16  S.  &  R.  317,  in  which  a  man- 
damus to  compel  the  commissioners  to  pay  an  account,  before  re- 
covery had  in  an  action  against  them  in  their  corporate  capacity, 
was  refused,  because  the  extraordinary  powers  of  the  court  are  not 
to  be  invoked  before  the  right  has  been  established,  where  it  is 
susceptible  of  it,  by  a  verdict  and  .judgment,  or  other  proceeding  in 
the  nature  of  it.  In  the  case  at  bar,  there  is  no  room  for  objec- 
tion on  that  ground ;  and  the  inquiry  is,  whether  the  respondents 
are  disbursing  officers  for  the  purpose  of  paying  these  damages, 
without  which,  it  were  immaterial  that  they  have  be  enassessed 
by  viewers  whose  report  has  received  the  approbation  of  the 
proper  court  according  to  the  law  then  in  force.  The  state, 
having  created  the  debt  and  provided  the  means  of  payment,  can 
be  called  on  only  in  the  mode  prescribed  by  law  ;  and  if  the  means 
have  been  withdrawn  by  inadvertence  or  design,  the  deficiency 
can  be  supplied  only  by  the  legislature.  Although  private  pro- 
perty may  be  taken  for  public  use,  consistently  with  the  constitu- 
tion only  on  compensation  made,  it  never  has  been  thought  that 
the  state  may  be  made  an  involuntary  party  to  a  judicial  proceed- 

1  See  Act  14th  June  1836,  sects.  IS,  33,  P.  L.  626,  &c. 
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ing  to  enforce  it.  Compulsory  process  against  a  sovereign,  would 
be  a  novelty  in  jurisprudence ;  for  no  instance  is  known  of  an 
action  or  other  proceeding  against  one  without  permission  had  in 
the  constitution,  or  an  act  of  the  legislature.  Nor  may  the  public 
funds  be  intercepted  in  the  hands  of  the  proper  officers,  or  diverted 
from  objects  to  which  they  have  been  appropriated.  Aside  from 
the  question  of  dignity,  it  is  evident  that  the  disorder  which  such 
an  interference  would  introduce  into  the  public  affairs  would  be 
intolerable;  and  if  further  argument  against  it  were  necessary  it 
•would  be  found  in  the  Constitution,  art.  1,  sect.  10,  which  declares 
that  "  no  money  shall  be  drawn  from  the  treasury  except  in  conse- 
quence of  appropriations  made  by  law."  The  point,  then,  is 
whether  the  respondents  are  disbursing  officers  for  the  purpose  of 
paying  these  demands;  for  it  is  only  to  enforce  obedience  to  the 
plain  directions  of  the  laws  that  they  are  answerable  here.  The 
demands  of  the  relators  are  for  damages  separately  reported  by 
viewers,  under  the  Act  of  1827,  which  it  was  the  business  of  the 
acting  canal  commissioners  to  pay.  By  the  Act  of  the  2/>th  of 
April  1826  the  board  was  directed  to  appoint  with  that  title  one 
or  more  of  its  members  to  the  performance  of  separate  executive 
duties,  including  the  whole  business  of  disbursement,  for  which  he 
was  required  to  give  security  in  $50,000,  the  funds  being  put  into 
his  hands  by  direction  of  the  board  on  warrants  drawn  by  the 
governor.  Being  thus  charged,  he  made  all  payments  in  the 
course  of  the  business  on  his  own  responsibility,  and  settled  his 
accounts  with  the  proper  department  of  the  government ;  and  on 
this  footing  matters  remained  till  the  Gth  of  February  1830.  On 
that  day  the  legislature  directed  the  governor  to  appoint  a  new 
board,  with  the  specific  powers  of  the  old  one,  together  with  others 
to  be  particularly  noticed;  and  supplied  the  place  of  acting  canal 
commissioner  with  that  of  an  officer  called  a  superintendent,  whose 
duties  of  disbursement  are  limited  to  payment  of  the  contractors. 
Of  the  additional  powers  given  to  the  new  board,  the  first  him 
respect  to  assessments  by  appraisers  under  the  new  law,  and  it  is 
therefore  distinctly  prospective  as  regards  the  subject  of  its  opera- 
tion. The  remaining  power  is  alleged  to  be  more  material,  as  it 
authorizes  the  respondents  to  compromise  all  cases  of  damages 
then  depending  in  court.  Taking,  then,  the  reports  of  the  viewers 
in  the  case  under  consideration  to  be  depending,  according  to  the 
meaning  of  the  legislature  (for  having  received  the  final  act  of  the 
court,  they  are  clearly  not  so  according  to  the  technical  meaning 

f  •/ 

of  the  word),  how  far,  and  for  what  purpose,  have  the  respondents 
power  to  act  on  them  ?  Clearly  no  further  than  to  offer  or  receive 
terms  of  compromise,  and  to  make  satisfaction  according  to  them 
when  accepted.  They  seem  not  to  have  an  unqualified  power  to 
pay  the  whole  or  a  part ;  and  whether  they  were  purposely  re- 
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stricted  in  this  particular,  by  reason  of  a  belief  that  the  state  had 
been  wronged  by  the  viewers,  it  is  not  our  business  to  determine, 
it  being  sufficient  for  the  purpose  of  the  present  decision  that  the 
respondents  have  not  withheld  the  public  money  from  any  object  to 
which  it  was  legally  appropriated.  But  even  had  they  a  discre- 
tionary power  over  the  subject,  it  would  be  for  them  to  judge  of 
its  exercise,  and,  of  course,  without  accountability  here.  The  ap- 
plication of  the  relators  must  therefore  be  refused. 

Rule  discharged. 

Referred  to,  6  W.  &  S.  398 ;  1  H.  75  ;  8  C.  224;  13  Wr.  538 ;  25  Smith 
220 ;  1  Norm  279 ;  s.  c.  3  W.  N.  C.  301. 


Patterson  against  Cummin. 

An  order  to  the  sheriff,  by  a  judgment-creditor  or  his  attorney,  not  to  con- 
sider his  judgment,  in  holding  an  inquisition  on  the  defendant's  real  estate, 
will  postpone  that  judgment  to  all  others,  then  being  against  the  defendant. 

ERROR  to  Mifflin  county. 

There  were  three  judgments  in  the  Common  Pleas  of  Mifflin 
county  against  William  C.  Kelly — one  of  John  Patterson,  one  of 
John  Cummin,  and  one  of  George  Goosehorn,  having  priority  in 
the  order  in  which  they  are  mentioned.  Fi.  fas.  were  issued  on 
the  last  two,  which  were  levied  upon  the  defendant's  real  estate, 
and  when  the  sheriff  was  about  to  hold  an  inquisition  thereon  he 
received  the  following  notice  in  writing  from  the  attorney  of 
Patterson,  which  was  entered  on  the  record  of  the  judgment. 

"•  To  Foster  Milliken,  sheriff  of  Mifflin  county  : 

You  will  please  not  have  the  above-stated  judgment  considered 
by  the  inquisition  for  the  condemnation  of  William  C.  Kelly's 
property  at  this  time." 

The  property  was  not  condemned.  William  C.  Kelly  afterwards 
died,  and  the  same  real  estate  was  sold  by  his  administrator,  in 
pursuance  of  an  order  of  the  Orphans'  Court.  The  proceeds  of 
sale  were  not  sufficient  to  pay  all  the  judgments ;  and  the  question 
presented  was :  whether  the  order  of  Patterson's  attorney  to  the 
sheriff  postponed  his  judgment  to  those  of  Cummin  and  Goose- 
horn. 

The  court  below  (Burnside,  president,)  was  of  opinion  that  it 
did,  and  so  rendered  judgment;  which,  after  argument  in  this  court 
by  Hall  for  plaintiff  in  error,  and  Potter,  contra,  was  affirmed. 

Judgment  affirmed. 
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McPherson's  Adin'r  against  Eces. 

A  release  in  consideration  of  present  embarrassment,  is,  necessarily,  on 
an  implied  condition  in  morals,  that  advantage  be  not  taken  of  it,  after  the 
embarrassment  has  ceased.  That  which  has  been  conceded  to  a  debtor's 
necessities,  may  be  justly  and  honestly  retracted  on  the  principle  of  failure 
of  consideration,  when  he  no  longer  has  necessities  to  be  relieved.  All  that 
is  wanting  to  that  end,  is  a  legal  means,  which  the  creditor  may  conscion- 
ablv  use  when  it  is  put  into  his  hands  by  the  debtor  himself,  such  as  a  sub- 
sequent promise  to  pay. 

A.  having  released  a  debt  of  the  estate  of  which  he  was  executor;  subse- 
quently settled  his  administration-account  in  the  Orphans'  Court,  as  did  also 
li.  his  co-executor.  In  consideration  of  some  arrangement  B.  charged  him- 
self with  the  debt  thus  released  by  A.,  and  the  accounts  were  confirmed  : 
Held,  that  the  confirmation  of  the  accounts  by  the  Orphans'  Court  was 
a  conclusive  discharge  of  A.  from  all  liability  to  pay  the  debt  released 
by  him,  and  that  there  did  not  remain  such  a  moral  obligation  on  his 
part,  as  would  be  a  sufficient  consideration  to  support  a  subsequent  promise 
to  pay  it.  Such  promise  was  without  consideration,  and  there  could,  there- 
fore, be  no  recovery  upon  it. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Union  county. 

This  was  an  action  on  the  case  brought  by  George  W.  Rees 
against  the  administrators  of  John  McPherson,  and  the  following 
were  the  facts :  In  1804  Daniel  Rees  died,  having  first  made  a  will 
and  appointed  John  McPherson,  Adam  Crist  and  Catherine  Hees 
his  executors,  and  gave  them  power  to  sell  his  real  estate.  In  1808 
the  executors  sold  the  estate  to  Mathias  McPherson,  the  son  of  John 
McPherson  one  of  the  executors,  and  took  a  mortgage  upon  the 
land  to  secure  the  purchase-money — 787?.,  which  was  payable  in 
annual  instalments.  The  mortgage  was  recorded;  and  in  1814 
John  McPherson  upon  the  margin  of  the  record,  acknowledged  full 
satisfaction,  and  released  the  land  from  its  lien.  At  this  time 
Adam  Crist,  one  of  the  executors,  was  dead,  and  John  Snook  was 
one  of  his  executors.  Between  John  Snook  and  Mathias  McPher- 
son, the  purchaser  of  the  land,  there  were  transactions,  in  consid- 
eration of  which  Snook  engaged  that  as  the  executor  of  Adam  Crist, 
he  would  account  to  Daniel  Kees's  estate  for  the  purchase-money  of 
the  land ;  and  thus  John  McPherson  was  induced  to  enter  satisfac- 
tion upon  the  record  of  the  mortgage,  without  having  received  any 
part  of  the  money.  In  1816  John  McPherson  filed  an  administra- 
tion account  of  the  estate  of  Daniel  Hees,  in  which  he  did  not 
charge  himself  with  any  part  of  the  purchase-money  of  the  land ; 
the  account  was  held  under  advisement.  In  1817  Snook,  as  execu- 
tor of  Adam  Crist,  filed  an  administration  account  of  his  testator 
of  the  estate  of  Daniel  Rees,  in  which  he  charged  himself  with  the 
receipt  from  Mathias  McPherson  of  the  purchase-money  of  the  land. 
In  the  same  year  Catherine  Rees  filed  her  administration  account 
also.  To  these  accounts  exceptions  were  filed  by  Robert  Yanvalzah, 


522  SUPREME  COURT  [Sunbury 

[McPhcrson'a  Adm'r  r.  Rees.] 

the  guardian  of  George  W.  Rees,  the  plaintiff,  and  they  were  all 
referred  to  auditors,  who,  in  January  1818,  made  a  report.  In 
September  1818,  the  Orphans'  Court  made  a  decree,  and  directed 
the  clerk  to  draw  up  the  accounts  accordingly,  which  was  done ;  and 
in  June  1819,  the  accounts  were  confirmed.  \fi  the  accounts  as 
finally  confirmed,  Snook,  executor  of  Adam  Crist,  was  charged  with 
the  purchase-money  of  the  land,  and  John  McPherson  and  Cathe- 
rine Rees  were  not.  Robert  Vanvalzah  was  sworn  as  a  witness, 
and  said  that  he  had  a  conversation  with  John  McPherson  in  his 
lifetime,  in  which  he  stated  that  his  son  Mathias  had  imposed  upon 
him,  in  procuring  him  to  enter  satisfaction  on  the  mortgage ;  that 
he  had  done  so  under  the  belief  that  Mathias  had  made  an  arrange- 
ment with  Snook  to  pay  the  money  ;  and  if  the  money  could  not  be 
recovered  from  Snook,  the  heirs  of  Daniel  Rees  should  not  lose  it, 
but  he  (John  McPherson)  or  his  estate  should  pay  it.  The  witness 
also  stated  that  John  McPherson  made  this  declaration  to  him  more 
than  once.  This  suit  then  was  brought  by  George  \V.  Rees,  the 
son  and  heir-at-law  of  Daniel  Rees,  to  recover  the  said  purchase- 
money  from  the  estate  of  John  McPherson,  deceased. 

Upon  the  foregoing  facts  the  court  below  instructed  the  jury 
that  the  plaintiff  was  entitled  to  recover,  who  found  a  verdict 
accordingly. 

Grreenougli  and  S.  Hepburn,  for  plaintiff  in  error. 

The  subject-matter  of  this  action  was  the  subject-matter  of  in- 
quiry by  the  Orphans'  Court,  when  they  adjudicated  and  passed 
upon  the  administration  accounts  of  the  executors  of  Daniel  Rees ; 
it  then  having  passed  in  rem  adjudicatam,  by  a  well-known  and 
admitted  principle  of  the  law,  all  obligation  to  further  accounta- 
bility was  thereby  discharged ;  and  inasmuch  as  the  defendant's 
intestate  never  received  one  dollar  as  the  consideration  for  entering 
satisfaction  upon  the  mortgage  ;  there  was  riotleft  the  slightest  moral 
obligation  to  account  to  any  one  for  an  act  done  in  good  faith.  If, 
then,  there  was  neither  a  legal  nor  moral  obligation  to  account  for 
this  money  the  promise  by  John  McPherson  was  nudum  pactum 
and  the  plaintiffs  cannot  recover.  That  the  decree  of  the  Orphans' 
Court  was  conclusive,  there  were  cited  Groff  v.  Groff,  14  S.  &  II. 
181 ;  McFadden  v.  Gettis,  17  Id.  336  ;  Bueher  v.  Bucher,  1  Rawle 
357  ;  App  v.  Driesbach,  2  Id.  287.  That  the  promise  was  without 
consideration  and  therefore  there  could  be  no  recovery,  were  cited 
Pease  v.  Alexander,  7  Johns.  25 ;  Thome  v.  Deas,  4  Id.  84 ; 
Pcake's  Ev.  297. 

Merrill  and  LatheUs,  for  defendants  in  error. 
McPherson  having  entered  satisfaction  upon  the  mortgage,  was 
legally  and  therefore  morally  bound  to  account  to  the  heirs  of  his 
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testator  for  its  amount;  if  an  imposition  was  practised  upon  him  by 
his  own  son,  it  was  his  own  fault ;  and  if  any  arrangement  was 
made  between  him  and  Snook,  at  the  time  the  accounts  were  settled, 
that  Snook  should  pay  the  money,  and  he  afterwards  failed  to  pay 
it,  certainly  it  left  a  strong  moral  obligation  on  McPherson  to  pay, 
which  was  a  sufficient  consideration  for  the  often  repeated  declara- 
tion that  he  would  pay  :  Willing  v.  Peters,  12  S.  &  11.  177.  The 
case  of  Field's  Estate,  2  Rawle  351 ;  8  Mass.  127. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  C.  J. — A  release  in  consideration  of  present  embarrass- 
ment is  necessarily  on  an  implied  condition  in  morals  that  advan- 
tage be  not  taken  of  it  after  the  embarrassment  has  ceased.  A 
remission  which  has  in  view  an  immediate  relief  from  pecuniary 
pressure  and  not  an  ultimate  gift  of  the  money,  gives  no  moral 
right  to  an  extension  of  the  creditor's  generosity  beyond  the  object 
originally  contemplated.  A  release  for  value,  or  perhaps  even  pure 
good  will,  would  extinguish  the  debt  both  in  honor  and  conscience, 
such  being  the  purpose  of  the  creditor  at  the  time;  but  what  has 
been  conceded  to  a  debtor's  necessities  may  be  justly  and  honor- 
ably retracted  on  the  principle  of  failure  of  consideration  when  he 
no  longer  has  necessities  to  be  relieved.  All  that  is  wanting  to 
that  end  is  a  legal  means  which  the  creditor  may  conscionably  use 
when  it  is  put  into  his  hands  by  the  debtor  himself.  It  seems  to 
me,  therefore,  the  decision  in  Willing  v.  Peters  is  founded  in  the 
plainest  principles  of  reason  and  justice.  On  ground  less  secure  in 
point  of  reason  seems  to  rest  the  morality  of  the  obligation  imputed 
to  a  debtor  who  has  been  discharged  by  a  statute  of  bankruptcy,  as 
I  attempted  to  show  in  the  case  of  Field's  Estate,  2  Rawle  351, 
without,  however,  at  all  questioning  the  authority  of  cases  in  which 
it  has  been  held  to  be  a  sufficient  consideration  for  a  promise.  The 
case  here  depending,  as  it  does,  entirely  on  principle,  is  of  a  differ- 
ent stamp.  The  supposed  natural  obligation  which  was  made  the 
consideration  of  the  promise,  was  taken  to  be  an  original  liability 
of  the  defendant's  intestate  for  mismanagement  as  an  executor. 
Now  a  trustee  is  answerable  in  equity,  and  consequently  in  con- 
science and  morality,  only  for  negligence,  without  which  he  is  not 
bound  to  make  good  a  loss  suffered  by  the  ct'stui  ry»<;  trust ;  and 
how  was  the  existence  of  negligence  thought  to  be  established '' 
Only  by  rejudging  the  judgment  of  a  court  of  competent  jurisdic- 
tion directly  on  the  point.  The  propriety  of  that  seems  question- 
able at  the  first  blush.  No  one  will  pretend  that  an  obligor  who 
had  thought  proper  to  promise  payment,  notwithstanding  a  verdict 
in  his  favor,  would  be  bound  in  an  action  on  the  promise  to  show 
want  of  consideration,  or,  in  other  words,  the  absence  of  a  moral 
obligation,  by  giving  proof  of  actual  payment,  and  thus  trying  the 
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matter  of  the  former  defence  all  over  again.  If  the  plaintiff  were 
not  estopped  by  the  verdict  from  inquiring  into  the  fact  on  which 
the  existence  of  the  alleged  moral  obligation  is  supposed  to  depend, 
a  promise  to  pay  would  be  but  an  agreement  to  waive  the  estoppel, 
for  which  a  supposition  that  the  verdict  was  unjust  would  be  no 
consideration,  because  an  obligation  to  waive  the  benefit  of  it  could 
arise  only  from  a  certainty  of  the  fact ;  and  to  permit  the  parties 
to  go  behind  the  judgment  to  ascertain  what  they  had  ample  oppor- 
tunity to  ascertain  before,  would  be  against  sound  policy,  which 
requires  that  a  final  judgment  on  full  hearing  should  put  a  stop  to 
further  litigation.  That  an  agreement  on  sufficient  consideration  to 
waive  the  advantage  of  an  estoppel  will  be  executed,  is  not  to  be 
denied ;  but  it  is  an  assumption  of  the  whole  matter  to  say  there  J8 
a  moral  obligation,  and,  consequently,  a  valid  consideration,  because 
it  may  be  unconscionable  to  insist  on  the  estoppel.  That  would  be 
the  very  matter  to  be  tried,  after  the  defendant  had  been  let  into 
the  whole  benefit  of  the  agreement,  by  being  permitted  to  reiterate 
his  original  demand ;  and  thus  the  defendant  would  be  subjected 
without  an  equivalent  to  the  hazard  and  vexation  of  a  second  trial. 
Surely  a  promise  to  do  that  would  be  without  consideration.  Here 
the  defendant's  intestate  had  stated  a  separate  administration  ac- 
count, and  the  court  below  erred  in  supposing  that  the  question  of 
negligence,  and  consequently  the  existence  of  a  consideration  had 
not  been  put  at  rest  by  the  decree  of  confirmation. 

Judgment  reversed. 


June  1831.]  OF  PENNSYLVANIA.  525 


Grant  against  Seitsinger. 

An  agent  employed  to  collect  money  shall  riot  buy  a  note  of  his  princi- 
pal at  a  discount  and  retain  the  whole  amount  of  it  out  of  the  money 
collected  ;  but  shull  only  retain  the  amount  which  he  gave  for  the  note. 
An  agent  must  deal  fairly  with  his  principal. 

If  lie  who  puts  a  note  into  the  hands  of  an  agent  for  collection  is  but  an 
agent  himself,  he  who  collects  the  money  cannot  retain  it  all,  if  he  is  aware 
of  the  circumstances  ;  he  who  is  ultimately  entitled  to  the  money  may  revoke 
the  power  of  him  who  was  appointed  to  receive  the  money  at  any  time,  al- 
though the  evidence  of  the  debt  to  bo  collected  was  a  note  to  his  agent. 

ERROR  to  the  Common  Pleas  of  Northumberland  county. 

An  action  for  money  had  and  received,  was  brought  by  George 
Grant  against  Jacob  W.  Seitsinger ;  the  cause  having  been  ordered 
for  trial,  the  defendant  confessed  a  judgment  for  the  amount  of  the 
plaintiff's  claim,  upon  the  following  agreement  being  entered  into 
by  the  parties  in  interest : 

"An  issue  to  be  formed,  upon  which  it  shall  be  left  to  a  jury  to 
determine  whether  George  Grant  or  Lyon's  executors  be  entitled 
to  any  part  of  the  money,  and  if  so,  to  how  much,  and  whether 
Seitsinger  be  entitled  to  retain  any  portion,  either  on  account  of 
Kepple's  note  and  the  expenses  of  collection,  or  any  other  account 
whatsoever." 

It  was  upon  the  trial  of  this  feigned  issue  that  the  questions  in 
this  case  arose ;  the  facts  of  the  case  are  so  ftilly  stated  in  the 
opinion  of  his  honor,  who  delivered  that  of  the  court,  that  they 
need  not  be  repeated  here. 

Bellas  and  Greenougli,  for  plaintiff  in  error. 
Donnel,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — Edward  Lyon,  in  his  lifetime,  had  authorized  the 
plaintiff,  George  Grant,  to  receive  some  money  coming  to  him  from 
James  L.  Dunn.  By  this  authority,  Grant  called  upon  Dunn, 
who  not  being  able  to  pay  the  money,  then  gave  his  note  for  it,  pay- 
able to  Grant's  order.  This  note  was  retained  by  Grant,  for  tne 
purpose  of  collecting  the  money  upon  it,  until  Lyon's  death.  After 
this,  Grant  endorsed  the  note  and  gave  it  to  the  defendant,  Jacob 
W.  Scitsinger,  merely  for  the  purpose  of  demanding  and  receiving 
the  amount  due  on  it.  Seitsinger  brought  a  suit  upon  the  note 
against  Dunn,  obtained  a  judgment  against  him,  and  afterwards 
received  the  money.  At  the  time  Grant  gave  the  note  to  Seitsinger, 
or  at  least  before  Seitsinger  received  any  money  on  account  of  it, 
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he  told  Seitsinger  that  the  money  mentioned  in  the  note  belonged 
to  the  estate  of  Lyon.  After  Seitsinger  had  thus  received  the 
note  of  Grant  for  collection,  he  got  a  note  of  Grant's  for  $52,  from 
one  Thomas  Kepple,  dated  April  12th  1820,  payable  to  his  order 
on  demand;  this  note  was  endorsed  by  Kepple  to  Seitsinger; 
Seitsinger  pretended  some  other  claim  beside  this  against  Grant, 
and  told  him,  before  any  of  the  money  had  been  collected  from 
Dunn,  that  he  intended  to  keep  his  claim  against  him  (Grant)  out 
of  it ;  to  which  Grant  replied  that  he  could  not  do  that,  for  the 
whole  of  the  money  was  coming  to  Lyon's  estate ;  that  no  part  of 
it  belonged  to  him.  Before  this,  as  Seitsinger  alleged,  Grant  had 
said  that  Lyon's  estate  was  indebted  to  him,  and  he  intended  to 
keep  the  money.  The  amount  of  money  received  by  Seitsinger 
from  Dunn  exceeded  $230,  for  which  a  judgment  was  confessed  by 
Seitsinger  without  prejudice  to  either  party,  and  subject  to  an 
agreement  that  a  feigned  issue  should  be  formed,  to  determine 
whether  Grant,  Lyon's  executors,  or  Seitsinger,  or  any  one  or  all 
of  them  were  entitled  to  the  money;  and  if  more  than  one  of  them, 
whom,  and  in  what  proportions.  It  was  again  agreed  by  all  the 
parties  concerned,  that  the  foregoing  question  should  be  tried  with- 
out formal  pleadings.  Upon  the  trial  no  evidence  was  offered  to 
show  that  Grant  had  any  claim  against  the  estate  of  Lyon,  or  any 
concern  or  right  to  the  money,  other  than  an  order  from  Lyon  in 
his  lifetime  to  demand  and  receive  it  for  Lyon's  own  use,  so  that 
the  contest  remained  between  Lyon's  executors  and  Seitsinger.  In 
the  course  of  the  trial,  the  counsel  for  L\-on's  executors  offered  in 
evidence  the  deposition  of  James  L.  Dunn,  which  had  been  taken 
under  a  rule  of  court,  but  without  notice  to  Jacob  W.  Seitsinger  or 
his  attorney.  It  was  offered  for  the  purpose  of  showing  that 
George  Grant  was  the  agent  of  Edward  Lyon  to  collect  the  money 
from  James  L.  Dunn,  and  that  it  was  a  debt  owing  by  Dunn  to 
Lyon,  and  not  to  Grant;  the  counsel  offering  it,  also  stipulating  at 
the  same  time,  that  if  admitted  in  evidence  it  should  not  affect 
Seitsinger,  but  should  only  be  used  as  evidence  to  settle  the  ques- 
tion between  Grant  and  Lyon's  executors.  This  was  objected  to  by 
the  counsel  for  Seitsinger,  and  the  testimony  was  overruled  by  the 
court.  To  this  decision  of  the  court,  the  counsel  for  Lyon's  exe- 
cutors excepted,  which  is  the  first  error  assigned. 

There  was  certainly  no  error  in  rejecting  this  deposition,  because 
it  went  to  show  that  Grant  had  no  claim  or  right  of  his  own  to  the 
money  which  struck  at  the  very  root  of  Seitsinger's  claim,  who 
was  a  party  to  the  issue  trying,  and  had  a  right  to  insist  that  no 
testimony  should  be  given  to  the  jury,  that  had  a  tendency  to  de- 
termine their  minds  against  him,  on  the  question  which  formed  the 
very  pivot  upon  which  his  claim  to  the  money  turned  without  an 
opportunity  of  a  cross-examination  being  afforded  to  him. 
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Neither  do  I  conceive  that  there  was  any  error  in  the  admission  of 
the  note  in  evidence,  which  had  been  drawn  by  Grant  in  favor 
of  Kepple,  and  by  him  assigned  to  Seitsinger.  Although  the 
law  would  not  permit  Seitsinger  to  retain  the  amount  of  this  note 
out  of  the  money,  if  it  belonged  to  the  executors  of  Lyon,  yet  that 
question,  whether  it  was  Lyon's  money  or  not,  was  a  fact  to  be  de- 
cided by  the  jury ;  and  as  they  decided  that,  they  were  to  find  in 
favor  or  against  Seitsinger's  claim.  Because  I  think  that  in  case 
the  jury  had  been  convinced  that  the  money  belonged  to  Grant,  and 
not  to  Lyon's  executors,  it  would  have  been  their  duty  to  have 
allowed  Seitsinger  out  of  the  money  what  he  paid  for  the  note,  and 
no  more ;  I  say  no  more,  because  an  agent  or  mere  trustee  ought 
never  to  be  permitted  to  speculate  on  and  make  profit  out  of  the 
funds  or  moneys  of  his  principal  or  ccstui  que  truxt,  without 
accounting  for  it.  With  this  view  of  the  subject  in  controversy,  I 
think  the  note  was  admissible  evidence. 

The  third  and  last  error  assigned  is,  that  the  court  below  erred 
in  answering  the  first,  third,  fourth  arid  fifth  points,  submitted  by 
the  counsel  on  behalf  of  Lyon's  executors.  The  court,  in  answer 
to  the  first,  third  and  fourth  points,  charged  the  jury,  in  substance, 
that  if  Seitsinger  purchased  and  obtained  the  note  of  Kepple 
against  Grant,  upon  the  faith  that  the  money,  coming  from  Dunn, 
would  come  into  his  hands  before  he  knew  that  the  money  belonged 
to  Lyon  or  his  executors,  he  was  entitled  to  have  or  retain  the 
amount  of  it  out  of  the  money  collected  from  Dunn,  and  that,  too, 
whether  the  money  belonged  to  Grant  or  to  Lyon's  executors.  In 
this  opinion  of  the  court  there  was  error.  It  must  appear  to  every 
man  of  common  sense,  upon  the  first  blush,  that  it  would  be  highly 
unjust  that  the  moneys  of  Edward  Lyon  or  his  executors  should  be 
appropriated,  without  their  consent  at  least,  to  the  payment  of 
George  Grant's  debts.  But  it  is  said  by  the  court  below  that  if 
Seitsinger  purchased  the  note  from  Kepple,  upon  the  faith  that  he 
would  be  paid  out  of  this  money  when  collected,  then  Lyon  ought, 
as  between  him  and  Seitsinger,  to  bear  the  loss,  if  any,  and  Seit- 
singer should  be  entitled  to  retain  the  amount  of  the  note.  It  is 
difficult  to  conceive  of  any  just  ground  upon  which  Seitsinger,  who 
was  merely  the  agent  of  Grant,  and  had  no  right  whatever  to  any 
part  of  the  money  coming  from  Dunn,  but  a  mere  naked  authority 
to  demand  and  receive  it  for  Grant,  could  have  been  impressed 
with  an  idea  or  confidence  that  he  had  a  right  to  dispose  of  it,  or  to 
give  himself  a  lien  or  claim  upon  it,  without  the  consent  of  Grant, 
even  supposing  it  had  been  Grant's.  Nobody  can  doubt  but  that 
the  authority  conferred  by  Grant  upon  Seitsinger  to  collect  this 
money  of  Dunn,  was  revocable ;  but  if  Seitsinger  could  purchase 
up  outstanding  debts  against  Grant,  in  expectation  or  upon  the 
faith,  as  the  court  below  told  the  jury,  that  he  would  thereby 
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acquire  a  right  to  have  the  money,  for  the  purpose  of  satisfying 
such  notes,  it  would  be  to  make  his  power  irrevocable,  and  to  give 
him  a  right  to  receive  the  money  in  despite  of  Grant.  If  Seitsinger 
had  intended  to  act  fairly  with  Grant,  and  safely  for  himself,  he, 
before  he  purchased  this  note  of  $52  against  Grant,  would  have 
first  spoken  to  Grant,  and  made  known  to  him  that  he  was  about  to 
do  so ;  and  if,  upon  his  doing  so,  Grant  had  told  him  to  get  it  if  he 
could,  and  take  the  amount  of  it  out  of  the  money  coming  to  Dunn, 
as  soon  as  collected,  he  might  then  have  said  with  some  propriety 
that  he  had  taken  the  note  upon  the  faith  of  his  getting  the  amount 
out  of  that  fund,  when  received,  and  if  the  money  due  from  Dunn 
had  been  coming  from  Grant  in  his  own  right,  Seitsinger  would 
have  been  entitled  to  it.  Seitsinger  had  no  authority  to  receive 
this  money  ;  that  Grant  could  not  have  been  revoked  or  set  aside 
at  any  time,  either  before  or  after  Seitsinger  got  the  note  of  Kepple; 
and  I  will  go  further,  and  say,  that  Lyon's  executors  might  have 
interposed  and  prevented  either  Grant  or  Seitsinger  from  receiving 
it,  as  neither  of  them  ever  had  any  right  to  it.  In  support  of  this 
position,  see  Barber  v.  Prentiss,  6  Mass.  Rep.  430 ;  Ilerrick  v. 
Carman,  10  Johns.  Rep.  224 ;  Cornstock  v.  Iloog  et  al.,  5  Wend. 
600. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Drinker   against  Byers. 

A  guaranty  of  title,  executed  and  deliverer!  l>y  a  vendor  to  a  vendee,  is  not 
merired  in  a  subsequent  deed  of  conveyance,  which  contains  only  a  special 
warranty. 

WRIT  of  error  to  the  Common  Pleas  of  Centre  county. 

This  was  a  scire  facia*  upon  a  mortgage,  at  the  suit  of  Thomas 
Stewartson,  surviving  executor  of  Henry  Drinker,  against  Jacob 
Byers,  with  notice  to  a  terre-tenant.  Issue  was  joined  upon  the 
plea  of  payment  with  leave,  &c. 

The  mortgage  upon  which  the  suit  was  brought  was  given  to 
secure  the  purchase-money  of  land  sold  by  Drinker  to  Byers,  for 
which  a  deed  of  conveyance  was  executed  and  delivered  the  20th 
of  February  1793,  and  which  contained  a  clause  of  special  war- 
ranty. The  defendant,  to  support  the  issue  on  his  part,  offered  in 
evidence  the  following  agreement  or  guarantee,  which  was  in  the 
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handwriting  of,  and  signed  by  Henry  Drinker,  the  plaintiff's  tes- 
tator. "  It  being  represented  to  me  by  John  Nisely  and  Jacob 
Byers,  who  have  purchased  two  tracts  of  land  of  me,  situate  on 
Bald  Eagle  creek,  that  a  certain  Derrick  Gonsalus  makes  some 
pretensions  to  part  of  the  said  two  tracts  ;  although  I  am  well  per- 
suaded he  has  no  just  claims  or  right  to  any  part  of  the  said  land  ; 
yet  for  the  satisfaction  of  the  said  Nisely  and  Byers,  I  hereby  en- 
gage that  I  will  be  answerable  to  them  for  any  claim  or  demand  of 
the  said  Gonsalus  ;  that  if  it  should  appear  hereafter  there  is  any  jus- 
tice in  his  claim,  I  will  indemnify  arid  save  harmless  the  said  Nisely 
and  Byers  on  that  account.  Philadelphia,  1st  Month,  31st  1793." 
And  offered  to  follow  this  up  by  proof,  that  actions  of  ejectment 
were  brought  upon  the  title  of  Gonsalus  for  the  same  land,  upon 
which  a  large  portion  of  it  was  recovered  from  the  present  defend- 
ant ;  and  that  in  defending  said  ejectments,  he  expended  large 
sums  of  money  ;  which,  together  with  direct  payments,  amounted 
to  more  than  the  purchase-money  secured  by  the  mortgage,  after 
deducting  the  value  of  the  land  actually  lost. 

This  evidence  was  objected  to,  on  the  ground  that  the  paper  of- 
fered in  evidence  was  prior  in  date  to  the  execution  of  the  deed  of 
conveyance  and  mortgage,  and  was  therefore  merged  in  them  ;  and 
that  the  eviction  of  the  defendant  from  part  of  the  land,  could  not 
be  given  in  evidence,  because  the  deed  from  Drinker  to  him  con- 
tained only  a  special  warranty.  The  objection  was  overruled,  the 
evidence  admitted,  and  the  court  sealed  a  bill  of  exceptions,  at  the 
instance  of  the  plaintiff. 

Potter,  for  plaintiff  in  error. 
Blanchard,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  only  question  which  arises  in  this  cause  is, 
whether  the  agreement  of  indemnity  executed  by  Henry  Drinker, 
on  the  31st  of  January  1793,  a  few  days  before  he  executed  the 
deed  of  conveyance,  with  special  warranty  for  the  lands,  to  the  de- 
fendant, was  extinguished  by  the  defendant's  acceptance  of  a  deed 
afterwards,  on  the  '20th  of  February  following. 

It  has  been  contended  by  the  counsel  for  the  plaintiff,  that  as  the 
promise  of  indemnify  of  the  31st  of  January  1793,  was  collateral 
to  the  purchase  of  the  lands,  and  as  deeds  of  conveyance  with  spe- 
cial warranty  were  made  by  the  vendor,  on  the  20th  of  February 
following,  and  accepted  by  the  defendant  without  objection,  it  was 
thereby  merged,  according  to  the  rule  and  principle  laid  down  in 
Share  and  Anderson,  7  S.  &  R.  43.  The  principle  decided  in  that 
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case  is,  that  collateral  parol  promises,  made  by  the  vendor  on  the 
execution  of  articles,  or  of  a  deed,  to  indemnify  the  vendee  against 
encumbrances,  were  merged  in  a  deed  given  afterwards,  containing 
a  warranty  against  the  same  encumbrances  ;  and  that  they  could  not 
be  taken  advantage  of  in  a  suit  for  the  purchase-money,  when  they 
were  not  alleged  as  proofs  of  fraud.  Now,  in  the  case  before  this 
court,  although  the  promise  of  indemnity  by  the  vendor  to  the 
vendee  was  collateral,  and  in  writing,  yet  no  covenant  of  indemnity 
or  warranty  was  given  in  the  deed  against  the  same  claims  or  in- 
cumbrances,  as  in  the  case  of  Share  and  Anderson,  and  therefore 
this  case  does  not  fall  within  the  principle  of  that.  It  cannot  be 
said  in  this  case,  as  it  was  in  that,  by  the  present  chief  justice, 
who  delivered  the  opinion  of  the  court,  that  the  vendee  can  have 
redress  for  the  loss  of  the  land  upon  any  covenant  contained  in  the 
deed,  because  none  is  to  be  found  there  which  will  meet  the  injury 
which  has  arisen  to  him.  The  promise  of  indemnity,  however,  em- 
braces it  exactly. 

In  the  next  place,  it  has  been  insisted  on,  that  the  execution  and 
acceptance  of  the  deed  of  conveyance  was  a  consummation  of  all 
previous  agreements  between  the  parties  relating  to  the  purchase  of 
the  lands.  That  this  collateral  promise  of  indemnity  was  thereby 
waived,  and  that  the  vendor  was  discharged  from  his  obligation 
under  it.  It  is  certainly  true  that  when  articles  of  agreement  for 
the  sale  of  land  are  carried  into  execution,  by  a  conveyance  from 
the  vendor  and  bonds  from  the  vendee,  the  contract,  in  general,  is 
considered  as  closed,  unless  in  extreme  cases,  showing  gross  misap- 
prehension or  fraud :  Bailey  v.  Snyder,  13  S.  &  R.  160 ;  .Seit- 
singer  for  Drinkel  v.  Weaver,  1  Rawle  384  ;  Croster  v.  Russell,  9  Id. 
78 ;  McKinnon  and  Henderson  v.  Doughman,  1  P.  &  W.  417. 
This,  however,  is  but  a  general  rule,  to  which  there  are  exceptions ; 
see  Brown  v.  Morehead,  8  S.  &  R.  569,  and  is  founded  merely 
on  presumption,  which  may,  as  I  apprehend,  be  rebutted  by  cir- 
cumstances or  parol  evidence.  In  the  case  of  Frederick  v. 
Campbell,  13  Id.  136,  parol  evidence  was  held  admissible  to  show, 
that  at  the  time  the  deed  was  executed,  the  vendor  declared  to 
the  vendee,  that  he  had  a  good  title  to  225  acres,  and  would  war- 
rant that  quantity  of  land,  the  deed  containing  no  such  covenant  or 
warranty.  In  the  present  case,  although  the  promise  of  indemnity 
does  not  appear  to  have  been  made  at  the  time  of  executing  the  deed 
of  conveyance,  yet  its  date  is  only  three  weeks  anterior,  and 
would  appear  from  its  terms,  to  have  been  made  some  time  after 
the  agreement  for  the  sale  of  the  land.  This  promise  of  in- 
demnity was  made  in  writing  and  delivered  to  the  vendee ;  it  is 
still  retained  by  him  ;  not  delivered  up  to  the  vendor  at  the  execu- 
tion of  the  deeds,  as  would  most  likely  have  been  done,  had  there 
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been  any  understanding  or  agreement  between  the  parties  at  that 
time,  that  the  vendor  was  to  be  no  longer  bound  by  it.  It  might 
perhaps  therefore  be  reasonably  inferred,  that  the  vendee,  having 
received  this  promise  of  indemnity  but  a  few  days  before  the  deed 
of  conveyance,  relied  upon  both  as  his  security  ;  and  was  induced 
thereby  to  give  his  bonds  and  mortgage  for  the  payment  of  the 
balance  of  the  purchase-money.  But  what  seems  to  confirm  this 
inference,  and  put  it  beyond  a  doubt,  is  the  conduct  of  Henry 
Drinker,  the  vendor,  subsequently,  and  as  long  as  he  continued  to 
live,  in  employing  and  paying  counsel  for  defending  the  suits  which 
were  brought  afterwards  against  the  vendee  to  recover  the  land,  or 
a  part  of  it,  upon  the  same  right  against  which  he  had  given  this 
promise  of  indemnity.  This  can  only  be  accounted  for  upon  the 
principle,  that  he  still  considered  himself  bound  to  indemnify  and 
defend  the  vendee,  notwithstanding  he  had  accepted  of  a  deed  of 
conveyance  from  him,  without  any  such  covenant.  It  is  a  practi- 
cal construction  of'  what  was  the  understanding  and  agreement 
of  the  parties,  in  regard  to  this  matter,  which  seems  to  demon- 
strate the  correctness  of  the  determination  of  the  cause  in  the  court 
below. 

Judgment  affirmed. 

Referred  to  1  II.  343 ;  7  Wr.  241. 
Followed,  8  C.  20. 


O'Keson  against  Barclay. 

The  compromise  of  an  action  of  slander,  in  which  the  words  laid  in  the 
declaration  were  not  actionable,  is  a  good  consideration  for  a  note  for  the  pay- 
ment of  money. 

ERROR  to  the  Special  Court  of  Mifflin  county. 

Nicholas  O'Keson  brought  an  action  of  slander  against  William 
Barclay,  and  his  counsel  filed  a  declaration,  in  which  the  words, 
alleged  to  have  been  spoken,  were  not  actionable  at  all.  When  the 
suit  had  been  pending  for  a  time,  the  parties  met  and  compromised 
it,  by  Barclay  giving  his  note  to  O'Keson  for  $100;  it  was  upon 
this  note  that  this  suit  was  brought.  The  ground  of  defence  in  the 
court  below  was,  that  although  the  compromise  of  a  doubtful  claim, 
affecting  the  rights  of  parties,  is  always  a  good  consideration,  with- 
out regard  to  the  question  of  who  might  have  the  right  side  of  the 
controversy,  yet  that  is  not  this  case  :  this  was  not  the  compromise 
of  a  doubtful  claim,  for  there  could  have  been  no  doubt  about  it, 
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that  the  plaintiff,  from  his  own  showing,  never  could  have  recovered 
a  farthing. 

The  court  being  of  this  opinion,  so  instructed  the  jury,  who  found 
a  verdict  accordingly. 

Hale,  for  plaintiff  in  error ;  and  Potter,  contra. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


Koad  Case. 

Neither  the  Act  of  Assembly  of  1809,  nor  that  of  1815,  authorizes  the 
appointment  of  reviewers,  with  power  to  vacate  part  of  a  road,  which  had 
never  been  opened,  and  to  lay  out  another  in  its  stead. 

CERTIORARI  to  the  Quarter  Sessions  of  Northumberland  county. 

At  January  sessions  1828,  a  petition  was  presented  to  the  court, 
setting  forth  "that  the  road  from  Sunbury,  past  the  Northumber- 
land bridge,  to  the  ferry  opposite  Danville,  was  not  laid  on  the  best 
ground ;  and  praying  the  court  to  appoint  viewers  to  view,  and  if 
they  see  cause  to  relay  said  road,  or  to  lay  out  a  new  road  from  the 
said  ferry  opposite  Danville  to  the  borough  of  Sunbury."  The 
viewers  at  April  sessions  1828,  made  report  of  a  road,  which  was 
confirmed.  A  part  of  the  road  thus  laid  out,  which  ran  through 
Grant's  farm,  had  never  been  opened.  At  April  sessions  1830,  a 
petition  was  presented  to  the  court,  setting  forth  that  the  above- 
mentioned  road  had  been  laid,  and  "a  part  of  which  had  been 
opened ;  your  petitioners  are  of  opinion  that  the  said  road  may  be 
laid  upon  other  and  better  ground,  more  advantageous  to  the  public 
generally,  and  with  less  injury  to  private  property.  They,  there- 
fore pray  the  court  to  appoint  six  disinterested  persons  as  viewers, 
to  review  the  said  road ;  and  should  they  deem  it  advisable,  to  va- 
cate so  much  of  the  said  road  now  laid  out,  as  may  be  altered  or 
supplied."  There  were  but  four  of  the  signers  to  the  first  petition, 
who  were  not  either  dead  or  removed  from  the  county,  when  the 
last  petition  was  presented ;  and  three  of  the  four  signed  it. 

The  reviewers  made  a  report  at  August  sessions  1830,  vacating 
that  part  of  the  road  which  ran  through  Grant's  farm,  and  which 
had  never  been  opened.  Exceptions  were  filed  to  this  report,  upon 
which  the  court  below  set  it  aside.  The  certiorari  was  then  taken 
out  by  the  petitioners  for  the  review. 

Q-rier,  in  support  of  the  exception,  argued  that  this  proceeding 
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by  the  petitioners,  was  neither  under  the  Act  of  Assembly  of  1815 
nor  that  of  1829;  and  that  the  court  should  riot  have  appointed 
reviewers  to  vacate  part  of  a  road  which  had  never  been  opened, 
and  to  locate  another  in  its  stead. 

Packer,  contra. 

PER  CURIAM. — The  report  could  not  be  sustained  on  the  Act  of 
1815,  which  gives  the  viewers  power  to  vacate  the  whole  route 
without  giving  them  power  to  change  the  location  in  whole  or  in 
part.  Nor  could  it  be  sustained  on  the  Act  of  1809,  which  does 
give  such  a  power,  but  only  in  relation  to  old  roads  completely 
opened  ;  because  the  original  road  had  been  opened  but  in  part. 
Had  the  inconvenience  from  opening  it  been  actually  incurred,  we 
should  probably  have  heard  nothing  of  the  present  attempt  by  the 
owner  of  the  soil  to  carry  the  road  over  a  hill,  to  the  detriment  of 
the  public,  instead  of  permitting  it  to  remain,  according  to  its 
present  location,  on  the  level  bank  of  the  river.  The  report  was, 
therefore,  properly  set  aside. 

HUSTON,  J.,  dissented. 

Proceedings  affirmed. 

Followed,  1  Jones  188 

Remedied  by  Act  :>d  May  1855,  P.  L.  422. 


Haggerty  against  Fagan. 

A.,  by  articles  of  agreement,  sold  to  15.  a  tract  of  land,  containing  a  certain 
number  of  acres  and  porches,  and  subsequently  executed  a  deed  uf  eonvev 
ancc  therefor,  and  received  U.'s  notes,  and  a  mort^a^e,  to  <eeuro  the  pay- 
ment of  the  purchase-money;  upon  a  suit  brought  upon  these  notes,  it  was 
held,  that  U.  could  not  avail  himself,  as  matter  of  defence,  that  there  wa*  a 
deficiency  of  eleven  acres  and  one  hundred  and  twenty-three  perches,  in  the 
quantity  of  the  land  conveyed.  The  articles  of  agreement  were  merged  in 
the  deed. 

WIUT  of  error  to  the  Common  Pleas  of  C>'ntr<'  count v 
This  was  an  action  of  debi  upon  throe  single  bills,  due  1st 
August  1820,  1821  and  1822,  brought  by  Harman  Fagan,  for  the 
use  of  George  Wilson,  against  Joseph  Haggerty.  The  defendant, 
to  support  his  plea  of  payment  with  leave,  $ic.,  gave  in  evidence 
articles  of  agreement  between  him  and  Fagan,  dated  the  I'Mh 
December  1811,  by  which  Fagan  agreed  to  sell  to  Ilagiiortv  "  tlu> 
plantation  on  which  he  lives,  containing  171  acres  2*  porches,  for 
the  consideration  of  $24.50  per  acre."  A  short  time  before  this 
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contract  was  made  a  partition  line  was  run  between  Fagan  and 
Spencer,  who  before  that  were  owners  of  a  large  tract.  A  draft 
was  then  made  of  the  partition,  by  which  it  appeared  that  the  part 
allotted  to  Fagan  contained  171  acres  28  perches.  On  the  21st 
July  1812  deeds  of  partition  were  executed,  and  delivered  by 
Fagan  and  Spencer  respectively  to  each  other ;  and  on  the  same 
day  Fagan  executed  a  deed  to  Haggerty  for  the  land  sold  to  him, 
to  wit:  171  acres  28  perches;  and  Haggerty  executed  the  notes 
upon  which  this  suit  was  brought,  and  a  mortgage  to  Fagan,  of 
the  land  conveyed,  to  secure  their  payment.  In  1823  Haggerty 
procured  a  survey  to  be  made  of  the  land,  by  which  it  appeared 
that  the  partition  line  between  him  and  Spencer,  as  marked  upon 
the  ground,  did  not  correspond  with  die  draft,  with  the  deeds  of 
partition  between  Fagan  and  Spencer,  or  the  deed  from  Fagan  to 
Haggerty,  and  that  there  was  really  but  157  acres  57  perches  in 
the  tract  sold  by  Fagan  ;  so  that  there  was  a  deficiency  of  11 
acres  123  perches. 

The  court  below  (Burnside,  president,)  was  of  opinion  that  the 
defendant  could  not  avail  himself  of  the  facts  given  in  evidence  as 
matter  of  defence,  and  so  instructed  the  jury,  who  found  a  verdict 
accordingly. 

In  this  court  the  following  errors  were  assigned : 

1.  The  court  erred  in  instructing  the  jury  that  the  defendant 
could   be  allowed  no  deduction  on  his  notes  for  the  deficiency  of 
11   acres  and  123  perches  of  land  in  the  tract  bought  by  him  of 
the  plaintiff. 

2.  In  instructing  the  jury  that  the  acceptance  of  the  deed  and 
giving  the  mortgage   precluded  all  inquiry  as  to  the  deficiency  of 
the  quantity  of  land  agreed  to  be  conveyed  by  the  article  of  agree- 
ment to  the  defendant. 

3.  In  instructing  the  jury  that  although  both  parties  were  mis- 
taken as  to  the  quantity  of  land  conveyed  by  deed   to  Haggerty. 
and    that    this    mistake   arose    in    the   deed  of  partition    between 
Fagan  and  Spencer,  yet  no  deduction  could  be  made  for  the  defi- 
ciency of  land  in  consequence  of  such  mistake. 

The  reporter  was  not  present  at  the  argument  of  this  cause. 

Slanchard,  for  plaintiff  in  error. 
Potter,  for  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

KENNEDY,  J. — The  first  and  second  errors  assigned  are  substan- 
tially the  same,  and  relate  to  that  part  of  the  judge's  charge  in  the 
court  below,  in  which  he  told  the  jury  that  the  law  was  against  the 
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defendant,  that  is,  the  plaintiff  in  error;  inasmuch  as  he  had  closed 
the  articles  of  agreement  by  accepting  a  deed  of  conveyance  and 
giving  his  bonds  and  mortgage  for  the  payment  of  the  balance  of 
the  purchase-money.  The  rule  laid  down  by  the  judge  appears  to 
be  pretty  well  established,  not  only  by  the  case  of  McDowell  v. 
Cooper,  in  14  S.  k  R.  '2()(j,  to  which  he  referred,  but  in  many 
others.  Judge  Duncan,  who  delivered  the  opinion  of  the  court  in 
McDowell  v.  Cooper,  says,  page  21H>,  "  The  articles  had  discharged 
their  office  when  the  conveyance  was  accepted  and  the  b<  nds  and 
mortgage  given.  There  being  no  warranty  as  to  quantity  in  the 
deed,  the  quantity  would  be  matter  of  description,  not  a  covenant, 
that  the  described  land  should  contain  the  exact  quantity  to  one 
acre,  or  to  eight  acres,  in  a  conveyance  of  four  hundred  acres.  1 
do  not  speak  of  a  deficiency  to  a  great  amount,  entering  from  its 
magnitude,  into  the  very  heart  and  essence  of  the  contract."  Near 
the  foot  of  the  same  page,  he  says  :  "  There  was  error  in  the  court 
leaving  it  to  the  jury,  to  decide  whether  there  was  anything,  any 
fact  in  the  cause  trying,  to  make  it  an  exception  from  the  general 
rule  of  law,  that  the  conveyance  and  bonds  conclude  the  parties ; 
because  there  was  no  evidence  of  any  fact  which  could  vary  it  from 
the  common  case  of  the  execution  of  the  articles  by  accepting  a 
conveyance  and  giving  bonds  and  mortgage  ;  anything  which  would 
leave  the  articles  in  full  force,  and  thereby  entitle  the  purchaser  in 
an  action  on  the  bonds  to  an  allowance  for  these  eight  acres,  to  be 
deducted  from  the  bond  in  the  same  manner  as  he  might  in  a  suit 
on  the  articles."  In  the  case  of  Smith  and  Evans,  (J  Binn.  10^, 
where  by  the  agreement  the  sale  was  of  "  three  tracts  of  land,  con- 
taining nine  hundred  ninety-one  acres  and  a  quarter  and  allowance, 
at  twelve  shillings  and  six  pence  per  acre,"  and  afterwards  part  of 
the  purchase-money  having  been  paid  the  plaintiff,  who  was  the 
seller,  made  a  conveyance  to  the  purchaser  describing  the  lands  by 
courses  arid  distances,  and  as  containing  the  same  quantity  and 
allowance,  be  the  same  more  or  less,  and  the  purchaser  gave  his 
bonds  and  mortgage  on  the  same  lands  for  the  payment  of  the  bal- 
ance of  the  purchase-money.  Upon  a  survey  made  twelve  years 
afterwards,  the  tracts  were  ascertained  to  fall  short  eighty-eight 
acres  and  forty-eight  perches ;  yet  it  was  held  that  the  defendant 
was  not  entitled  to  any  deduction  from  his  bond  on  account  of  the 
deficiency.  Chief  Justice  Tilghman,  in  this  case,  in  page  107,  in 
delivering  his  opinion,  says :  "  By  accepting  the  deed  and  execut- 
ing the  mortgage,  it  appears  to  me  that  the  agreement,  so  far  as 
concerned  the  quantity,  was  closed,  both  parties  consenting  to  es- 
timate it  at  IKHJ  acres.  Had  there  been  a  surplus,  it  is  not  pre- 
tended that  Evans  was  to  have  received  anything  for  it."  Again, 
the  same  chief  justice,  in  delivering  the  opinion  of  the  court  in 
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Crotser  and  Russell,  9  S.  &  R.,  in  page  80,  says :  "  The  deed  of 
conveyance  is  the  consummation  of  the  agreement,  and  shall  be 
taken  for  the  ultimate  intent  of  the  parties,  and  prevail  over  the 
articles."  In  McLlelland  v.  Creswall,  13  S.  &  R.  143,  the  vendee 
by  the  articles  of  agreement  covenanted  to  pay  $10  for  each  and 
every  acre  of  the  tract  therein  described  as  containing  four  hundred 
and  twenty-nine  acres  and  seventy-nine  perches,  with  allowance. 
The  conveyance  was  taken  for  the  same  number  of  acres  as  set  forth 
in  the  articles.  The  land,  however,  was  measured  afterwards  and 
found  to  contain  but  four  hundred  and  twenty  acres,  one  hundred 
and  thirty-seven  perches.  It  was  held  that  the  purchaser  could 
claim  no  deduction  from  his  bond  given  for  the  purchase-money  on 
account  of  this  deficiency,  and  Justice  Duncan,  who  delivered  the 
opinion  of  the  court,  said  :  "  I  would  consider  the  acceptance  of  the 
conveyance  and  the  patent  and  giving  the  bonds  as  an  agreement 
on  both  sides,  to  abide  by  the  estimated  quantity  in  the  official  sur- 
vey and  patent,  be  the  same  more  or  less,  and  would  not  open  the 
contract  for  future  strife  where  the  difference  was  so  small  as  would 
be  found  on  the  re-survey  of  very  many  official  surveys  and  returns." 
And  in  Bailey  v.  Snyder,  13  S.  &  R.,  page  162,  where  Chief  Jus- 
tice Tilghman  considered  the  agreement  for  the  sale  of  the  land  as 
one  made  at  $20  per  acre,  no  gross  sum  being  mentioned,  nor  defi- 
nite boundaries  given  of  the  land,  yet  he  applies  -the  same  general 
rule  to  such  a  case  as  that  was  when  the  contract  appeared  to  have 
been  closed,  by  taking  a  deed  of  conveyance  and  giving  bonds  for 
the  purchase-money  ;  fixing  the  amount  according  to  the  estimated 
quantity,  without  any  re-survey  or  reservation,  to  have  the  sum 
changed  upon  the  real  quantity  of  the  land  being  ascertained  to  be 
different  from  the  estimated  quantity.  He  uses  the  following  words  : 
"  When  the  articles  of  agreement  have  been  carried  into  effect 
by  a  conveyance  from  the  vendor  and  bonds  for  the  purchase- 
money  from  the  vendee,  without  a  survey,  then  in  general  the 
contract  is  considered  as  closed.  And  it  is  fair,  and  very  much 
for  the  public  good,  that  it  should  be  so  considered ;  otherwise 
there  would  be  no  end  to  controversy.  I  say  this  is  the  general 
rule,  but  there  may  be  extreme  cases,  which  must  be  excepted ; 
cases,  for  instance,  in  which  the  real  differs  so  much  from  the 
estimated  quantity  of  land  as  to  make  it  evidence  that  both  par- 
ties are  under  a  misapprehension,  or  one  of  them  guilty  of  a 
gross  fraud."  And  Duncan,  Justice,  in  delivering  the  opinion  of 
the  court,  in  Frederick  v.  Campbell,  13  S.  &  R.,  page  141, 
says :  "  I  do  not  think  in  a  common  case,  when  the  vendor 
could  not  recover  for  the  excess,  that  the  vendee  is  entitled  to 
an  allowance  for  the  deficiency.  For  in  that  case,  though  the  sale 
were  even  by  the  acre,  I  would  consider  the  vendee  as  agreeing  to 
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take  it  by  the  survey,  as  fixing  the  quantity  :  and  where  there  is 
no  fraud  or  concealment,  that  he  is  not  entitled  to  any  deduction.  ' 
And  after  making  some  observations,  he  continues :  "  There  might 
be  extreme  cases,  where  a  Court  of  Chancery  would  grant  relief, 
evidencing  ex  natura  rei  a  misapprehension,  where  the  deficiency 
would  be  so  great  as  at  the  first  glance,  every  man  must  say  there 
must  have  been  a  gross  misapprehension  or  fraud." 

The  same  principle  is  recognised  by  the  Supreme  Court  of  New 
York,  in  Hough  tilling  v.  Lewis,  10  Johns.  R.  297,  where  it  was 
decided  that  the  acceptance  of  a  deed,  in  pursuance  of  articles  of 
agreement,  is  to  be  deemed  prima  facie  evidence  of  executing  the 
contract,  and  that  the  agreement  thereby  becomes  void,  so  that  no 
action  can  be  maintained  on  any  of  its  covenants.  In  the  case  of 
Twylford  v.  Wareup,  Finch.  It.  210,  the  court  say,  "  That  the 
articles  were  only  a  security,  and  preparatory  to  the  conveyance, 
and  the  defendant  having  afterwards  taken  a  conveyance,  shall  not 
resort  to  the  articles  or  to  any  particular,  or  to  averment  or  com- 
munication afterwards  ;  for  such  things  shall  never  be  admitted 
against  the  deed."  In  Stebbins  v.  Eddy,  4  Mason's  C.  C.  Rep. 
414,  the  parties  entered  into  a  written  contract,  whereby  the  defend- 
ant sold  to  the  plaintiff'  a  farm,  and  agreed  to  execute  a  deed  for 
the  same,  in  six  weeks  ;  the  plaintiff  agreed  to  pay  for  the  same,  at 
the  rate  of  $50  per  acre,  and  a  survey  thereof  was  to  be  made, 
to  have  the  quantity  exactly  ascertained.  At  the  time  of  the 
contract  the  defendant  affirmed  his  belief,  that  the  farm  contained 
fifty  acres,  if  not  more,  and  repeated  the  same  at  the  time  of  ex- 
ecuting the  deed  of  conveyance,  which  was  done  afterwards,  but 
without  any  survey  having  been  made  ;  and  the  gross  sum  of  32500 
was  inserted  in  the  deeds  as  the  consideration.  These  deeds  were 
accepted  of  by  the  plaintiff,  who  paid  the  whole  of  the  $2.300.  The 
farm,  afterwards,  upon  the  survey  being  made  of  it,  was  found  to 
contain  only  forty  and  a  half  acres,  falling  short  nine  and  a  half 
acres  of  the  quantity  represented  by  the  defendant.  The  plaintiff 
brought  his  bill  to  obtain  compensation  for  this  deficiency,  at  the 
rate  of  $50  per  acre.  The  farm  was  conveyed  by  metes  and  bounds, 
and  the  boundaries  of  it  were  known  to  both  parties.  The  defendant 
denied  the  fraud  and  misrepresentation  charged  in  the  bill ;  and 
admitted  that  he  had  at  the  time  of  the  original  contract,  as  well  as 
at  the  time  of  executing  the  deed  of  conveyance,  represented  to 
the  plaintiff,  that  the  farm  contained,  in  his  belief,  fifty  acres  and 
upwards,  which  was  really  his  belief,  but  ''that  at  the  time  of  the 
final  negotiation,  the  original  contract  of  sale  at  a  specific  sum  per 
acre  was  rescinded,  and  that  the  bargain  was  completed  at  the  gross 
sum  of  $2500."  Of  this,  however,  there  was  no  evidence  besides  the 
allegation  of  the  defendant,  except  the  execution  of  the  deeds  of 
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conveyance,  containing  as  their  consideration  the  sum  of  $2500, 
anil  the  acceptance  of  them  by  the  plaintiff',  without  any  survey 
having  been  made.  There  was  no  evidence  to  show  that  the  defend- 
ant knew,  or  had  any  reason  to  believe  that  the  farm  did  not  con- 
tain fifty  acres,  as  alleged  by  him.  The  plaintiff's  bill  was  dismissed. 
Justice  Story,  who  delivered  the  opinion  of  the  court,  after  approv- 
ing highly  of  the  principle  already  noticed,  and  laid  down  by  the 
late  chief  justice  of  this  state  in  the  case  of  Smith  v.  Evans,  says  : 
'"  My  judgment,  accordingly,  is  that  the  original  contract  of  sale, 
at  $50  by  the  acre,  was  so  far  waived  or  modified  by  the  parties, 
that  the  number  of  acres  did  not  form  the  basis  of  the  ultimate  con- 
veyance, but  the  farm  was  purchased  upon  an  estimate  assumed  by 
the  parties,  and  at  a  gross  sum." 

Now,  according  to  the  principles  laid  down  in  the  cases  referred 
to,  it  is  manifest  there  was  no  error  in  that  part  of  the  charge  of 
the  court,  to  which  the  first  arid  second  errors  have  a  reference. 
Indeed,  I  do  not  consider  it  althogether  clear  and  certain  from  the 
face  of  the  articles,  that  the  parties  ever  intended  to  have  any  other 
survey  made  than  the  one  which  had  been  made  previously,  and 
according  to  which,  the  quantity  appeared  to  be  one  hundred  and 
seventy-one  acres  and  twenty-eight  perches.  As  they  made  none 
afterwards,  it  might,  perhaps,  be  inferred  that  they  did  not  intend 
it  at  any  time.  In  the  nature  of  the  thing  itself,  it  cannot  well  be 
otherwise,  than  that  every  man  in  selling  as  well  as  in  buying  land, 
if  it  be  of  value  for  agricultural  purposes,  must  have  some  regard 
to  the  quantity,  and  from  his  estimate  of  the  quantity,  he  will  be 
governed  as  to  the  price  he  will  take  or  give,  whether  it  be  named 
as  a  gross  sum  or  so  much  per  acre.  A  survey  of  the  land  had  been 
made,  before  the  articles  of  agreement  were  entered  into,  and  the 
land  itself  therein  described  by  metes  and  bounds,  uhowing  that  a 
survey  had  been  made ;  and  no  provision  made  for  a  future  survey, 
and  these  parties  afterwards,  without  making  any  such  survey,  and 
without  any  reservation  that  we  know  of,  consummated  their  agree- 
ment by  Haggerty 's  taking  a  deed  from  Fagan,  setting  forth  the 
same  quantity  in  the  deed  as  mentioned  in  the  articles,  and  de- 
scribing the  land  by  metes  and  bounds  ;  and  by  giving  his  bonds  and 
a  mortgage,  for  the  payment  of  the  balance  of  the  purchase-money, 
which  was  computed  according  to  the  quantity  mentioned  in  the 
articles,  and  in  the  deed.  This  is  a  practical  construction,  put  by  the 
parties  themselves  on  the  articles  of  agreement,  which  goes  far  to 
show  that  they  intended  originally  by  it  to  take  the  quantity  and 
price  per  acre  therein  mentioned  as  the  data  for  ascertaining  the 
gross  sum  that  was  to  be  paid  for  the  land.  "  By  the  acceptance 
of  the  conveyance,  the  parties  put  their  construction  on  it  (meaning 
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the  agreement),  says  Judge  Duncan,  in  Frederick  v.  Campbell,  4 
S.  £  R.  140.  Everything  seems  to  have  been  perfectly  fair  and 
honest,  as  well  in  making  the  contract  as  in  executing  it.  Fraud 
is  riot  alleged  or  pretended.  The  difference  between  the  real  and 
estimated  quantity  of  land  is  not  such  as  for  a  moment  to  suggest 
such  an  idea  as  fraud  ;  nor  yet  to  exclude  the  idea  that  the  parties 
did  not  agree  to  take  their  chance  of  the  whole  quantity  being  more 
or  less  than  the  ascertained  difference.  Nor  can  it  be  said  that  the 
difference  is  "so  great  as  at  the  first  glance  every  man  must  say 
there  must  have  been  a  gross  misapprehension."  Haggerty  rested 
well  satisfied  for  eleven  years  after  he  received  his  deed  of  convey- 
ance, arid  his  bonds  having  become  payable  during  the  interim,  he 
paid  interest  upon  them  up  to  1823,  without  any  objection.  It  is 
clear,  under  the  circumstances  of  this  case,  that  if  it  had  turned  out 
that  there  was  an  excess  of  eleven  or  twelve  acres,  instead  of  a  defi- 
ciency, the  plaintiff  in  error  could  not  have  been  compelled  to  pay 
for  it ;  and  if  so,  he  can  have  no  claim  for  the  deduction  claimed, 
for  if  there  be  an  obligation  or  right  in  this  particular,  it  must  be 
reciprocal  and  mutual. 

There  is  nothing  in  the  third  error.  It  is  difficult  to  conceive 
upon  what  principle  the  judge  below  should  have  instructed  the 
jury,  as  the  defendant's  counsel  there  requested,  that  if  they  be- 
lieved that  the  deficiency  had  arisen  from  the  error  and  mistake  of 
the  surveyor,  in  making  the  partition  between  Fagan  and  Somers, 
and  that  Spencer  had  thereby  got  eleven  acres  and  one  hundred 
and  twenty-three  perches  more  than  he  ought  to  have  had,  they 
ought  to  make  a  deduction  for  it  from  the  amount  of  the  defendant's 
bond.  I  am  altogether  at  a  loss  to  see  how  this  could  change  the 
nature  and  operation  of  the  agreement  and  execution  of  it  between 
these  parties.  Neither  can  the  ignorance  of  the  parties  as  to  this 
mistake  of  the  surveyor,  give  any  right  to  the  deduction  claimed, 
but  seems  rather  to  be  a  reason  why  it  should  not  be  allowed,  be- 
cause it  is  clear  evidence  of  Pagan's  honesty  in  the  sale  of  the  land 
to  the  plaintiff  in  error ;  and  as  he  has  succeeded  to  all  Fagan's 
right  to  the  land,  which  was  held  at  one  time  jointly  by  Fagan  and 
Somers.  if  it  be  not  too  late,  he  might  possibly  claim  to  have  this 
error  corrected  with  Somers.  At  all  events,  it  appears  to  me  that 
Fagan  has  no  right  now  to  claim  a  correction  of  it,  having  parted 
with  all  his  right  to  Haggerty. 

These  remarks  will  apply  to  the  fourth  and  last  error.  There 
was  surely  no  error  in  the  judge  saying,  as  he  did,  to  the  jury,  with 
respect  to  these  last  two  points,  which  are  closely  allied  to  each 
other,  that  taking  the  deed  of  conveyance,  and  giving  his  bond  ami 
mortgage  for  the  payment  of  the  balance  of  the  purchase-money, 
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and  suffering  eleven  years  to  pass  by  without  any  objection,  paying 
interest  on  the  bonds  and  procuring  indulgence  from  the  holder  of 
them,  it  was  too  late  to  have  the  whole  original  matter  canvassed 
and  the  error  corrected. 

The  judgment  must  be  affirmed. 

Referred  to,  3  Wh.  325 :  2  W.  320 ;  1  Norris  63 ;  s.  c.  2  W.  N.  C.  687. 
Followed,  3  P.  &  W.  196 ;  7  W.  &  S.  35S. 


Jones  against  Rockey feller. 

The  Act  of  Assembly  of  the  28th  of  March  1814,  directs  the  paymaster  to 
keep  an  account  of  moneys  received  and  paid  by  him,  and  to  pay  over  any 
balance  which  may  remain  in  his  hands,  to  such  person  as  the  brigade  in 
spector  shall  direct :  Held,  That  the  brigade  inspector  may,  himself,  sustain  an 
action  for  the  balance  against  the  paymaster,  and  the  book  of  accounts  kept 
by  him  is  evidence  of  such  balance. 

ERROR  to  Northumberland  county. 

This  was  an  action  on  the  case,  brought  by  John  Jones,  a  brig- 
ade inspector,  against  Jacob  Rockeyfeller,  paymaster,  upon  the 
trial  of  which  the  plaintiff  offered  in  evidence  a  book  of  accounts 
between  Jacob  Rockeyfeller,  paymaster,  and  the  brigade  inspector, 
and  which,  it  was  admitted,  was  in  the  handwriting  of  the  defendant. 
This  evidence  was  objected  to,  mainly  upon  the  ground  that  the 
plaintiff  had  not  first  shown  that  he  had  accounted  to  the  govern- 
ment for  this  money,  which  he  had  given  to  the  paymaster;  and  it 
being  public  money,  the  paymaster  was  accountable  to  the  state  for 
it,  but  not  to  the  plaintiff.  On  the  other  side  it  was  contended 
that  the  Act  of  28th  March  1814,  sec.  18,  Pamph.  L.  333,  enjoined 
it  as  a  duty  incumbent  upon  the  paymaster  to  keep  a  book  of  ac- 
counts, and  "  to  account  to  such  person  as  the  brigade  inspector 
shall  direct"  for  any  balance  which  may  remain  in  his  hands,  and 
that  the  book  thus  kept  was  the  one  offered  in  evidence. 

The  court  overruled  the  evidence,  and  sealed  a  bill  of  exceptions, 
and  the  same  question  was  here  argued  by 

Bellas,  for  plaintiff  in  error. 
Greenough,  for  defendant  in  error. 
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The  opinion  of  the  court  was  delivered  by 

HUSTON,  J. — In  the  book  offered  in  evidence,  and  in  the  receipts, 
Rockeyfeller  states  that  the  moneys  were  received  by  him  as  pay- 
master, from  Jones  as  brigade  inspector.  The  Act  of  28th  March 
1814,  sect.  18,  among  other  things,  states  that  when  militia  are 
prepared  to  march  to  the  place  of  rendezvous  for  actual  service, 
the  brigade  inspector  shall  advance  money,  to  supply  such  detach- 
ments on  their  march,  to  the  paymaster,  who  shall  keep  an 
exact  account  of  his  expenditures,  and  pay  over  the  balance  as 
the  brigade  inspector  shall  direct.  The  account  directed  was 
kept  in  the  book  offered  in  evidence,  which  is  all  in  the  hand- 
writing of  the  defendant,  and  it  shows  a  balance  of  money  in  his 
hands. 

But  it  is  contended,  that  the  brigade  inspector  must  give  an 
order  to  some  other  person  to  receive  this  money,  that  he  cannot 
direct  it  to  be  paid  to  himself;  cannot  sue  for  and  recover  it ;  that 
the  Commonwealth  could  sue,  and,  therefore,  the  brigade  inspector 
cannot ;  and  that  the  brigade  inspector  must  show  that  he  has 
settled  with  the  Commonwealth,  and  paid  over  this  money,  or  that 
he  cannot  recover  it. 

The  duties  of  a  brigade  inspector  are  very  various ;  he  has  by 
law  to  collect  much  money,  and  to  expend  much,  and  must  account 
for  all  received.  He  gives  bond  with  sureties  to  do  so ;  nay,  he 
must  account  for  what  he  was  bound  to  collect,  or  could  have  col- 
lected and  neglected  to  collect.  Whether,  if  he  is  insolvent  as 
well  as  his  sureties,  and  it  should  appear  that  money  which  he 
ought  to  have  collected,  may  still  be  received,  the  Commonwealth 
can  sue  for  and  recover  it,  need  not  be  inquired  into.  It  is  enough 
that  by  the  law  he  is  bound  to  collect  it ;  to  apply  much  of  what 
he  collects  in  current  expenses,  and  that  it  is  not  contemplated  by 
any  law  that  he  shall  pay  money  out  of  his  own  funds ;  and  that 
he  is  to  account  with  the  auditor-general  and  state  treasurer  at  the 
seat  of  government  once  in  each  year ;  and  is  not  bound  to  settle 
his  account  before  the  present  defendant,  or  the  court  of  any 
county  in  the  state ;  neither  the  Common  Pleas  of  the  county,  nor 
the  different  persons  from  whom  he  is  to  collect  money  have  any 
power  or  any  means  of  settling  his  accounts,  nor  are  they  appointed 
to  see  that  his  proceedings  are  closed  annually.  It  would  stop  the 
whole  of  his  duties,  disable  him  to  act  in  every  case,  if  what  was 
asked  here  should  be  sanctioned.  The  la\s  has  directed  that  he 
shall  collect  money  and  apply  it.  and  after  taking  surety  from  him, 
intrusts  him  to  do  so  ;  and  also  directs  when  and  how  he  shall 
settle.  That  he  cannot  order  the  money  to  be  paid  to  himself,  and 
sue  for  it  does  not  require  a  serious  answer. 
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The  act  expressly  empowers  Jones  to  collect  moneys,  and  this 
among  others,  and  makes  him  and  his  sureties  liable  for  his  neglect, 
as  well  as  for  his  not  paying  over  what  he  has  collected.  The 
book  was  in  every  point  of  view  evidence. 

Judgment  reversed,  and  venire  de  novo  awarded. 
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Award,  114,  158. 

when  made,  114. 

when  good,  154. 

in  covenant,  154,    158. 

for  defendant,  154,  158. 

appeal  from,  223. 

mistake  in,  300. 

final,  300. 

how  corrected,  490. 

B. 

Bailee,  166. 
Bank,  27,  438. 

cashier  of,  27. 

charter  of,  27,  438. 

dividends  of,  438. 
Benefit,  472. 

individual,  473. 
Bidder,  8. 

insolvent,  8. 

when  liable,  8. 

rights  of,  382. 
Bond,  27. 

administration,  97. 

forfeiture  of,  27. 

condition  of,  154. 

defence  to,  245. 

to  heirs,  355. 

to  executor,  482. 
Book,  384. 

of  field  notes,  384. 

entry  in,  384. 

of  paymaster,  540. 
Brigade  inspector,  540. 

action  by,  540. 

C. 

Canal  Commissioners,  518. 
Case  stated,  333. 

cashier,  27. 

duties  of,  27. 

sureties  of,  27. 

defaults  of,  27. 


Chancery,  relief  by,  211. 
Charter,  27,  184,470. 

annulled.  27,  438. 

restored,  27. 
Chose,  in  action,  126. 
Circuit  Court,  412. 

appeal  from,  412,  489. 
Co-executor,  420. 

payments  to,  421. 
Commitment,  240. 
Compact,  49. 

basis  of,  49. 
Compromise,  49,  531. 

a  good  consideration,  531. 
Concealment,  19. 
Condition,  521. 

implied,  521. 
Confirmation,  409. 

by  relation,  409. 
Consent,  349. 

revocable,  354. 

Consideration,  27,  49,  75,  349,  521. 
531. 

failure  of,  521. 

of  compromise,  531. 
Conspiracy,  126. 

action  for,  126. 

will  survive,  126. 
Continuance,  412. 
Contract,  privity  of,  8. 

construction  of,  27,  63. 

entirety  of,  63,  454. 

subject  of,  75. 

action  on,  154,  454. 

impaired,  184. 

by  sheriff,  340. 

illegal,  340. 

performance  of,  427. 

consideration  of,  466. 

of  subscription,  466. 

of  decedent,  490. 

of  executor,  490. 
Contribution,  361. 
Conversation,  27. 

evidence  of,  27. 
Conveyance,  82. 

when  fraudulent,  82. 

in  trust,  82. 
Corporation,  470. 
Costs,  73,  74,  159. 

waiver  of,  159. 

when  recoverable,  73,  74,  137, 

159,  290. 
Counsel  fees,  419. 

by  whom  payable,  419. 
Counts,  joinder  of,  491. 
County,  appeal  by,  427. 
Court,  discretion  of,  139. 

seal  of,  208, 
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Court,  power  of,  240. 

jurisdiction  of,  292. 
Covenant,  23. 

special,  310. 

complied  with,  507. 

construction  of,  507. 
Credit,  75. 

loan  of,  75. 

price  of,  75. 

D. 

Damages.  159. 

when  it  carries  costs,  137,  292. 

when  recoverable,  211. 

measure  of,  211. 

nominal,  325. 
Debt,  on  bond,  154. 

of  decedent,  333,  482. 

subsisting,  301. 

lien  of,  94. 

revived,  490. 
Debt,  of  a  wife,  490. 
Declaration,  74. 

damages  laid  in,  74. 

in  slander,  114. 
Decree,  521. 

conclusive,  521. 
Deed,  19,  349. 

of  defeasance,  113. 

in  trust,  123. 

tender  of,  144,  506. 

of  confirmation,  146. 

fraudulent.  173. 

merger  by,  528. 
Defalcation.  245. 
Default,  judgment  by,  139. 
Defeasance,  1 13. 
Defence,  167,  200.  310,  533. 

equitable,  333. 
Defendants,  severance  of,  223. 

nolle  prosequi  as  to,  410. 
Delay,  acquiescence  in,  384. 
Demand,  when  to  be  made,  8. 
Deposition,  149,  2<X),  526. 

how  construed,  149. 

by  whom  to  be  written,  200. 
Deputy-surveyor,  384. 

neglect  of,  384. 
Description,  139. 

certainty  of,  139. 
Devastavit,  309. 
Devise,  349,  399. 
Devisees,  allotment  to,  279. 

consent  of,  349. 
Disclaimer,  19. 
Distributive  share,  359,  419. 

payments  of,  419. 


Dividends,  438. 

duty  upon,  438. 
Docket,  entry  on,  23.'. 

execution,  232. 
Due-bill,  03,  160. 

pavable  in  furniture,  63,  301. 

when  payable,  63,  301. 
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K. 

Ejectment,   115,   159,    174,  349, 
503,  504. 

not  sustainable,  145.  174. 

verdict  in,  159. 

bar  to,  5u3. 
Election,  63,  301. 

right  of  lost,  63,  301. 
Encumbrance,  310,  325. 

covenant  against,  310. 

knowledge  of,  325. 
Endorsement,  249. 

in  blank,  249. 
Entry,  180. 

right  of,  180. 
Equitable  defence,  333. 
Equitable  title,  174. 

lien  on.  174. 

Error,  8,  19,  153,331,  384,  431. 
Escape,  167. 
Estate,  for  life,  349. 

by  devise.  399. 
Estoppel,  27,  524. 
Evidence,  23.  135,  144,  149, 
310,  361,  3S4,  465. 

prima  facie,  27,  75,  160. 

of  conversation,  27. 

substance  of,  149. 

not  conclusive.  223. 

in  assumpsit,  361. 

secondary,  219. 
Excess,  211. 
Exchange.  399. 
Execution.  232. 

docket.  232. 

pnveipe  for,  232. 

without  revival,  232. 

erroneous.  427. 

set  aside,  427. 
Executor.  349. 

power  to  sell,  349. 

liability  of.  419,521. 

allowance  to.  419. 

action  by,  490. 

release  by,  521. 

settlement  by.  521 . 

F. 

Fees  of  counsel.  419. 

of  survevor,  395. 


490, 
503. 


,  223 

465. 
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Female,  240,  475. 

committment  of,  240,  275. 

appeal  by,  475. 
Feme-covert,  410,  490. 

promise  by,  490. 
Forfeiture,  438. 

of  character,  438. 
Fraud,  49. 

may  be  shown,  49. 

who  affected  by,  82. 
Frauds  and  perjuries,  348,  349. 

G. 

Grantee,  action  by,  507. 
Grantor,  action  against,  507. 
Guaranty,  177. 

by  a  partner,  177. 

of  title,  528. 

not  merged,  528. 
Guardian,  346. 

deed  to,  346. 

entry  as,  180. 

H. 

Heir,  payment  to,  310,  419. 

accountable,  333. 

discharged,  333. 

estate  of  sold,  477. 
Husband  and  wife,  490. 

marital  right  of,  309. 

promise  by,  490. 


I. 


Ignorance,  19. 
Improvement,  18. 

title  by,  49. 

payment  for,  159. 
Increase,  who  entitled  to,  166. 
Indictment,  240. 
Infant,  115,  333. 

acts  of,  115,  333. 

may  contract,  333. 
Inquiry,  82. 

cause  of,  82. 
Inquisition,  139. 
Insolvent,  bond  of,  402. 
Issue,  75. 

of  fact,  361. 

J. 

Jail,  167 

yard  of,  167. 

liberty  of,  167. 
Jew,  412. 

scruples  of,  412. 


Judgment,  74,  94. 

as  security,  75. 

when  paid  pro  rala,  94. 

conditional,  101. 

priority  of,  10 1,  520. 

lien  of,  111,  115,  232 

sale  upon,  135. 

by  default,  139. 

interlocutory,  139,  331. 

on  special  verdict,  105. 

reversed,  165,  384. 

conclusive,  174. 

assignment  of,  177,  285. 

revival  of,  232. 

not  satisfied,  285. 

definitive,  331. 

quod  recuperet,  361. 

quod  rfspondeat,  361. 

void,  427. 

action  upon,  465. 

against  ancestor,  477. 

postponed,  520. 
Jurisdiction,  49. 

in  common,  49. 

of  Common  Pleas,  292. 

of  justice,  74,  137,  292,  462. 
Jurors,  412. 

tales  dc  circumstantibus,  412. 
Jury,  97. 

province  of,  97. 

question  fur,  263. 

duty  of,  301. 
Justice  of  the  peace,  74. 

jurisdiction   of,  74,   137,   292, 
402. 

appeal  from,  431. 


Knowledge,  19. 


K. 


L. 


Landlord  and  tenant,  23,  144. 

ejectment  against,  144. 
Land,  sale  of,  8,  144. 

waste,  19. 

improvement  on,  19. 
Land,  equitable  interest  in,  11 1. 

mortgaged,  135. 

patent  for,  144. 

unseated,  102,  496,  503. 

entry  into,  180. 

of  intestate,  333. 

interest  in,  223. 

taken  at  valuation,  340. 

deficiency  in,  533. 
Land-office,  384. 
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Legacy,  279,  309. 

lien  of,  279. 

lien  of  apportioned,  279. 

when  payable,  309. 

acceptance  of,  10,  300. 
Legislature,  power  of,  466. 
Lien,  94,  115,  477. 

of  debts,  94. 

will  attach,  115. 

di vested,  135,  477. 

lost,  232.  _  _ 

after  partition,  115,  279. 

of  recognisance,  310. 

of  widow's  third,  340. 

merged,  355. 

postponed,  520. 
Limitation,  146,  310,  503. 

not  applicable,  146. 

statute  of,  180,  251,  301,  310, 
603. 

suspended,  251. 
Location,  384,  443. 

descriptive,  384,  442. 
Loss,  on  sale,  211. 

where  to  fall,  19. 

M. 

Malicious  prosecution,  149. 

action  for,  149. 
Mandamus,  517. 

when  and  to  whom  granted, 

517. 
Merger,  528. 

of  guaranty,  528. 
Minor,  333. 

agreement  by,  333. 
Misjoinder,  411. 

cured,  411. 

of  counts,  491. 
Misrepresentation,  340. 

at  sheriffs  sale,  340. 

remedy  for,  340. 
Mistake,  49. 

may  be  shown,  300. 

how  established,  300. 

in  award,  300. 
Mortgage,  23,  1 1 5. 

of  rent  charge,  23. 

lion  of.  273. 

on  undivided  interest,  115. 

lien  of  divested,  135,  273. 

act  relating  to,  273. 

N. 

New  trial,  325. 

not  granted,  325. 


Nolle  proscqui,  410. 

as  to  one  defendant,  410. 
Non-joinder,  14'.). 
Nonsuit,  412,  48'J. 

by  consent,  412. 

appeal  from,  412,  480. 

motion  to  take  off,  489. 
Note,  132. 

delivery  of,  132,  200. 

alteration  of,  132,  200. 

validity  of,  132. 

how  executed.  132. 

under  seal,  245. 

defalcation  to.  245. 

mercantile,  24'.). 

for  specific  articles,  63,  301. 

consideration  of,  531. 
Notice,  273,  446,  349,  439. 

to  purchaser,  273. 

by  devisee,  349. 

constructive,  439. 

to  take  deposition,  526. 

0. 

Objection,  technical,  82. 

waived,  82. 
Officer,  accounted,  430. 

appeal  by,  430. 
Order,  of  Quarter  Sessions,  208. 

of  maintenance,  432. 
Orphans'  Court,  123.  419. 

discretion  of,  359. 

decree  of,  123,  521. 

power  of,  333. 

partition  by,  340. 

evidence  in,  41 '.I. 
Ownership,  16*). 

temporary,  166. 

r. 

Papers,  417. 

production  of,  139. 

description  of,  139. 
Parol  testimony.  223.  27S,  348,  377 

to  aid  appeal.  223. 
Parties,  331. 

substitution  of,  331. 

liability  of.  410. 
Partition,  115,  279.340. 

how  made,  1 15. 

without  suit.  115. 

in  Orphans'  Court,  340,  355. 
Partner,  13S,  149,  427. 

liability  of.  149.  160,  427. 

note  by,  lt><\ 

clerk  (if.  160. 

private  debt  of.  160. 

power  of,  177. 


548 


INDEX. 


Partner. — (continued. ) 

guarantee  by,  177. 

assignment  by,  177. 

action  against,  177. 

dissent  of,  177. 

service  of  writ  upon,  427. 
Partnership.  138. 

funds  liable,  138. 

debt  of,  160. 
Patent,  171. 

on  what  evidence  granted, 

167. 
Payment.  97. 

presumption  of,  97. 

means  of,  173,  205. 
Paymaster,  action  against,  541. 

books  of,  541. 

Pennsylvania  claimant,  49. 
Personal  property,  478. 

transfer  of,  263,  478. 

possession  of,  263,  478. 

sold  by  sheriff,  478. 
Plaintiff,  nominal,  361. 

death  of,  361. 
Plea,  132. 

non  est  factum,\32,  200. 

in  abatement,  149,  361. 

not  necessary,  154. 
Poor,  432. 

overseers  of,  432. 
Possession,  23,  223,  503. 

adverse,  180,  310. 

of  personalty,  263. 

demand  of,  23 

actual,  23. 
Power,  revocable,  525. 

of  attorney.  361. 
Presumption,  19,  251. 

legal,  262,  301. 
Price,  difference  in,  8. 
Principal  and  agent,  525. 
Prisoner,  167. 
Probable  cause,  149. 
Professional  services,  75. 

of  attorney  at  law,  75. 
Promise,  490,  521. 
Promise  of  husband  and  wife,  490. 

consideration  of,  521. 

without  consideration,  52. 
Proof,  27. 

absence  of,  25 1 . 

burden  of,  27,  75,  97,  26? 

patent  to  issue  on,  171. 
Prosecution,  149. 

participation  in,  149. 
Prothonotary,  505. 

reference  to,  505 
Purchase-money,  82,  145. 


Purchase-money. — (continual,} 

application  of,  82,  296. 

not  recoverable,  145. 

tender  of,  174. 

security  for,  223. 

payment  of,  223. 
Purchaser,  82. 

innocent,  115. 

when  affected,  82. 

bonafide,  310. 

Q. 

Quantum  meruit,  75. 
Quarter  Sessions,  seal  of,  208. 

depositions  in,  208. 

power  of.  289. 

no  power  to  vacate,  532 
Question,  of  law,  384,  454. 

of  fact,  384,  454. 

R. 

Ratification,  310. 
Recognisance.  115,  325,  333. 

want  of,  1 15. 

forfeiture  of,  240. 

for  appearance,  240. 

lien  of,  310. 

payment  of,  310. 

barred,  325. 

action  on,  333. 

defective.  431. 

perfected,  431. 

for  a  female,  475. 

breach  of,  475. 
Recognisor,  333,  475. 

discharged.  333. 
Reference,  419,  490. 

expense  of,  419. 
Relation,  doctrine  of,  49. 
Release,  138. 

of  witness,  138. 

when  necessary,  310. 

consideration  of,  521. 
Remedy,  464. 

specific,  464. 

to  creditors,  482. 
Rent,  144. 

charge,  23. 

when  recoverable,  144. 

received,  333. 
Representation,  of  title,  273. 

by  seller,  273. 

by  bidder,  273. 
Reservation,  by  sheriff,  340. 
Return  of  sheriff,  8. 

when  to  be  made,  8. 
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Right,  vested,  49. 

released,  159. 

barred,  310. 

waived,  454. 
Risk,  211. 
Road,  208,  532. 

order,  208. 

viewers,  208,  532. 

state,  289. 

location  of,  466,  532. 

not  opened,  532. 

S. 

Sabbath,  412. 

Jewish,  412. 
Sale,  public,  211. 

bidder  at,  211. 

terms  of,  211. 

by  executors,  349. 

for  taxes,  496. 
Satisfaction,  means  of,  205. 
Scire  facias,  94. 

judgment  on,  331. 

to  substitute,  331. 
Sentence,  240. 

incident  to,  240. 
Seisin,  105. 

instantaneous,  105. 
Set-off,  251. 

barred,  251. 

Settlement,  of  pauper,  432. 
Sheriff,  suit  by.  8. 

authority  to,  164. 

return  by,  223. 

when  liable,  223. 

vendee  of,  223. 

order  to,  f>20. 
Sheriff's  sale,  8, 82, 11 5, 135,  104,340. 

proceeds  of,  94,  135,  296.  333, 
380,  447. 

bidder  at,  8,  392. 

subject  to  encumbrance.  340. 

misrepresentation  at,  340. 

set  aside,  380. 
Sheriffs  deed,  223. 

acknowledgment  of,  223. 

delivery  of,  223. 

held  as  security,  223. 
Silence,  19. 

when  fraudulent,  19. 
Single-bill,  245. 

assignee  of,  245. 

defence  to,  245. 
Slander.  114,  148. 

will  not  lie,  148. 
Specific  articles.  03.  301. 

tender  of,  63,  301. 


Specific  articles. — (continued. 

payment  in,  63,  301. 

where  deliverable,  63. 
Statement,  63,  301. 

when  sufficient,  301. 
States,  compact  between,  49 

power  of,  49. 
State  road,  289. 

vacation  of,  289. 
State  treasurer,  438. 
Statute,  de  Itunis  asjxirtatis,  130. 

25  Kdw.  3. 

31  Kdw.  3. 

of  limitations,  162,  251. 

of  frauds  and  perjuries,  348. 
Stock,  27,  466. 

transfer  of,  27. 

subscriber  for,  184,  466. 

action  for,  472. 
Subrogation,  173,  296,  361. 
Substitution,  173,  296,  361. 
Suit,  for  use,  8. 
Supreme  Court,  208. 

depositions  in,  208. 

amendment  in,  410. 
Surety,  132,  173,  200,  285.  321,  361. 

when  discharged,  203,  285. 

in  recognisance,  321,  475. 
Surplusage,  490. 
Survey,  27,  384,  443. 

valid  by  adoption,  27. 

return  of,  27,  3X4. 

when  returnable,  384. 
Surveyor-general,  49. 

power  of.  49. 
Survivorship,  309. 

T. 

Taxes,  sale  for,  162,  496,  503. 
Tenant.  144. 

ejectment  against,  144. 

in  common,  115,  2-^4. 

judgment  against,  115. 

partition  between,  115. 
Tender,  63,  301. 

of  sheriff's  deed,  8. 
Testimony,  substance  of,  149. 
Time,  lapse  of.  310,  325. 

essential,  454. 
Title,  by  warrant,  384. 

concealment  of,  19. 

bad.  115. 

ignorance  of.  19. 

origin  of,  49. 

legal.  11:;.  17<>,  507. 

equitable.  1 1O.  17u. 

subject  to  execution,  223. 
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Title. — (continued) 

representation  of,  273. 
Toll,  how  recoverable,  462. 
Township,  427. 

when  liable,  427. 
Transcript,  465. 

certified,  465. 

when  evidence,  465. 
Transfer,  23. 
Treasurer,  of  state,  432. 

of  county,  427. 

appeal  by,  427. 
Trespass,  137. 

quare  clausum  fregit,  137. 
Trespasser,  180. 

when  not,  180. 
Trust,  49,  285,  346,  442. 

established,  115,  346,442. 

resulting,  348. 
Trustee,  285. 

assignment  to,  346. 
Turnpike.  462,  466. 

cannot  sue,  462. 

location  changed,  466. 

U. 

Unity  of  time,  contract,  parties,  105. 
Unseated  lands,  162,  496.  503. 
sale  of,  162,  496,  503. 

V. 

Variance,  301, 

fatal,  301 
Venire  facias,  333. 

when  awarded,  333. 
Verdict,  on  contract,  154. 

conditional,  159,  310.  504. 

uncertain,  159. 

a  nullity,  159. 

made  good,  159. 


Verdict. — (continued.) 

special,  166,  504. 
View,  ol  state  road,  289. 
Viewers,  report  of,  208. 

sworn,  208. 

duties  of,  208. 
Virginia  certificate,  49. 

W. 

Waiver,  454. 

express,  454. 

implied,  454. 
Ward,  346. 

money  of,  346. 

recovery  by,  346. 
Warrant,  descriptive,  384. 

vague,  384. 

location  of,  443. 
Warrant  of  attorney,  376. 
Warranty,  19,  507. 

general,  19,  507. 

action  upon,  198,  514. 

special,  528. 
Widow,  310. 

right  of,  barred,  310. 

interest  of,  355. 
Wife,  in  right  of,  180. 
Will,  442. 

notice  of  title,  442. 
Witness,  138. 

subscribing,  132. 

who  not  competent,  138. 

released,  138. 

interested,  138. 
Words,  not  actionable,  148,  531. 

how  to  be  construed,  149. 
Writ  of  error,  490. 

waiver  of,  159. 

will  not  lie,  331. 

to  an  execution,  427. 

more  than  seven  years   after 
judgment,  427. 
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ACTIONS  IN  GENERAL. 
PLEADING. 

ACTION  ON  THE  CASE. 

ATTORNEY,  1.    CONTRACT,  15,  10.    EVIDENCE,  24. 

1.  An  action  on  the  case  is  the  most  appropriate  remedy  for  the  recov- 
ery of  the  value  of  specific  articles  not  tendered  or  delivered  on  the  divy 
stipulated.     Roberts  y.  Jieal/i/,  1)3. 

2.  An  action  to  recover  damages  for  negligence  in  the  execution  of 
work,  employment,  trust  or  duty,  under  a  contract,  is  not  cognisable 
before  a  justice  of  the  peace.     The  proper  action  is  a  special  action  on 
the  case.     It  is  substantially  for  a  tort,  although  a  tort  deducible  from 
the  existence  of  a  contract.     Zell  v.  Arnold,  292. 

ACT  OF  ASSEMBLY. 

APPEAL,  1,  3.  5.  BANKS,  1,  5.  BOND,  2.  CRIMINAL  LAW.  1,  2.  3. 
INTESTATE  AND  DECEDENT.  JUDGMENT,  3.  JUSTICE  OF  THE  PEACE,  2.  3, 
0.  LANDS  AND  LAND  OFFICE,  1.  MILITIA,  1.  PLEADING.  1*.  PRACTICE, 
11.  PRINCIPAL  AND  SURETY,  2.  ROADS  AND  BRIDGES,  3,  5-£.  TURN- 
PIKE AND  TURNPIKE  COMPANIES,  1.  UNSEATED  LANDS.  1.  :\. 

Where  the  time  from  which  a  law  is  to  go  into  operation  is  fixed  in 
the  law  itself,  courts  cannot  alter  it.  Shidlze  v.  JJie/il,  273. 

ADMINISTRATOR. 

EXECUTOR  AND  ADMINISTRATOR. 

AGENT  AND  FACTOR. 

EVIDENCE,  1").     LIMITATIONS,  4,  6. 

1.  An  agent  appointed  to  collect  money  shall   not  buy  a  note  of  his 
principal  at  a  discount  and  retain  the  whole  amount   of  it   out   of  the 
money  collected  ;  but  shall  only  retain  the  amount  which    he  gave   for 
the  note.     An  agent  must  deal  fairly  with  his  principal.     Grant  v.  Stit- 
sinifer,  525. 

2.  If  he  who  puts  a  note  into  the  hands  of  an  ajjent  for  collection   is 
but  an  agent  himself,  he  who  collects  the  money  cannot  retain  at  all, 
if  he  is  aware  of  the  circumstances  ;  he  who  is  ultimately  entitled  to  the 
money  may  revoke  the  power  of  him  who  was  appointed  to  receive  the 
money  at  any  time,  although  the  evidence  of  the  debt  to  be  collected  was 
a  note  to  his  agent.     Id. 

AGREEMENT. 

CONTRACT.     JUDGMENT,  3,  4. 

APPEAL. 

COSTS,  1,  2.     JUSCICE  OF  THE  PEACE.  4. 

1.  When  under  the  Act  of  the  20th  March  1S10,  "regulating  arbitra- 
tions," one  of  the  several  defendants  enters  an  appeal  from  the  award 
of  arbitrators,  takes  the  oath,  and  enters  into  a  recognisance  with  bail 

(551) 
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in  his  own  name  only,  it  is  hut  an  appeal  for  one,  and  amounts  to  a  sev- 
erance, as  much  as  it'  the  co-defendants  had  come  into  court  and  dis- 
claimed the  appeal.  Ilartman  \.  Stahl,  233. 

'2.  Nor  will  an  amendment  he  permitted,  so  as  to  make  it  an  appeal 
for  all  the  defendants,  upon  parol  testimony  that  it  was  the  intention  to 
appeal  for  all.  Id. 

3.  Under  the  Act  of  the  10th  of  April  1827,  entitled  "  An  Act  relative 
to  the  distribution  of  money  arising  from  sheriffs'  and  coroners'  sales," 
ic.,  an  appeal  does  not  lie  from  the  decision  of  the  Court  of  Common 
Pleas,  setting  aside  a  sheriff's  sale.     Yonny's  Appeal,  380. 

4.  An  appeal  lies  from  the  Circuit  to  the  Supreme  Court  on  the  re- 
fusal of  the  former  to  take  off  a  nonsuit,  entered  by  consent  of  plaintiff's 
attorney,  his  objections  to  a  continuance  having  been  overruled,  and  the 
cause  ordered  on  to  trial.     Philips  v.  Gratz,  412. 

5.  The  Act  of  Assembly  of  the  30th  March   1701,  authorizing  an  ap- 
peal from  the  settlement  of  the  account  of  the  county  treasurer  by  the 
auditors,  gives  that  right  of  appeal  to  the  accountant  officer  only,  and 
not  to  the  county.      Commissioners  of  Mifflin  v.  Brisbin,  430. 

ARBITRAMENT  AND  AWARD. 
APPEAL.     JUDGMENT,  7. 

1.  It  is  not  good  ground  upon  which  to  reverse  a  judgment,  upon  an 
award  of  arbitrators  that  the  notice  to  one  of  the  arbitrators  of  the  time 
and  place  of  meeting  was  not  served  fifteen  days  be/ore  the  day  of  meet- 
ing.    Brown  v.  Braxhier,  1 14. 

2.  Nor  is  it  good  ground  to  reverse  such  a  judgment  that  the  award 
was  made  on  a  day  to  which  the  arbitrators  had  adjourned,  and  of  which 
the  defendant  had  no  notice;  but  if  he  was  present  at  the  choice  of  the 
arbitrators,  and  the  fixing  of  the  day  of  meeting.     Id. 

3.  In  an  action  of  debt  on  bond,  conditioned  for  the  performance  of 
the  covenants  contained  in  a  certain  article  of  agreement  therein  referred 
to,  to  which  the  defendants  pleaded  "  covenants  performed  and  no  breach, 
&c."      //<.•/'/,  That  an  award  of  arbitrators,   finding  a  sum  due  by  the 
plaintiff  to  the  defendant,  is  good.      LeBarron  v.  Harriott,  154. 

4.  The  powers  of  arbitrators  are  not  less  extensive  than  those  of  a 
court  and  jury.     Id. 

5.  If  a  jury  can,   under  any  form  of  pleadings,  find  a  sum  in  favor 
of  a  defendant,  arbitrators  can  do  it  in  the  same  cause,  without  regard 
to  the  pleadiiigs.      Id. 

6.  An  award  of  arbitrators  in  an  action  of  covenant,  finding  a  sum 
due  to  the  defendant  by  the  plaintiff,  is  good.     Pride  v.  Thompson,  158. 

7.  Upon  a  judgment,  entered  on  a  special  verdict,  being  reversed  by 
the  Supreme  Court,  and  sent  back  to  be  more  particularly  stated,  the 
cause  may  be  arbitrated  by  either  party.     Stcinbrookv.  Sleiiihrook,  165. 

8.  Where  there  is  a  plain  mistake  on  the  part  of  the  referees,  where 
fraud  or  imposition  has   been  practised  on   them   by   either  party,  or 
where  there  is  corruption  or  misconduct  among  themselves,  their  award 
is  open  to  re-examination,  reduction  or  total  rejection.     Neal  v.  Shitlds, 
31 M). 

'.I.  A  mistake  must  be  established  by  the  proof  and  facts  before  the 
referees,  and  not  by  what  might  possibly  have  been  proved  by  witnesses 
not  examined.  Id. 

10.  Where  there  is  a  fair  and  honest  trial  and  a  just  decision,  accord- 
ing to  the-  evidence  before  referees,  the  award  is  final  and  conclusive  on 
both  parties,  although  in  truth  injustice  may  have  been  done.     Id. 

1 1.  Referees  having  reported  for  the  plaintiff,  and  in  a  note  annexed  to 
their  report  stated  that  the  debt  was  revived   by  such   promise,  it  was 
Held.  That  although  the  referees   hud  in  this  particular  mistaken  the 
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law,  yot  it  could  only  he  remedied  by  an  application  to  the  court  below, 
and  could  not  be  taken  advantage  of  on  a  writ  of  error.  Kline  v.  Gutti- 
art,  490. 

ASSETS. 

EXECUTORS  AND  ADMINISTRATORS. 

ASSIGNMENT. 

LANDLORD  AND  TENANT,  2. 

An  assignment  of  a  particular  claim  passes  all  remedies  and  liabil- 
ities which  the  assignor  had  to  secure  and  recover  it  to  the  assignee, 
although  they  are  not  specifically  named  or  set  forth  in  the  assignment. 
Mekaffy  v.  Share,  361. 

ASSUMPSIT. 

ACTION  ON  THE  CASE. 

ATTORNEY. 

AGENT,  1,2.  EVIDENCE,  15,22.  EXECUTORS  AND  ADMINISTRATORS,  6. 
JUDGMENT,  3,  4,  9.  LIMITATIONS,  4,  6.  SHERIFF'S  SALE,  7. 

An  attorney  at  law  can  recover  on  a  quantum  merttit  for  his  profes- 
sional services.  Gray  v.  Brackenridge,  75. 

BAILMENT. 

1.  Putting  a  mare  to  pasture,  in  consideration  of  her  services,  does  not 
create  a  temporary  ownership  in  the  person  with  whom  she  was  put  so 
as  to  entitle  him  to  the  increase.     Allen  v.  Allen,  1G6. 

2.  The  person  to  whom  the  mare  is  put  thiw,  is  a  naked  bailee.     Id. 

BANKS. 

PRINCIPAL  AND  SURETY,  1. 

1.  The  cashier  of  an  incorporated   bank  gave  a   bond  with   sureties, 
conditioned  that  he  would  "well  ami  truly  perform  the  duties   of  cash- 
ier."    By  the  act  of  incorporation   the  bank  was  required   to  pay  annu- 
ally to  the  state  treasurer  six  per  cent  of  the  amount  of  dividends  ;  on 
failure  of  which  for  a  specified  time,  the  charter  was  thenceforth  to  In- 
come "  absolutely  null  and  void,  and  of  no  effect  whatever.''  and  the  bank 
to  be  "  dissolved,  unlawful,  and    unincorporated,''  except   inasmuch  as 
corporate  capacity  should  be  necessary  to  the  enforcement  of  contracts 
made  by  it  or  with  it,  before  the  period  of  its  delinquency.     Within  that 
specified  time,  by  the  omission  of  the  cashier,  the  six  per  cent,  on  the 
dividends  was  not  paid  to  the  state  treasurer,  by  which   the  charter  was 
forfeited,  in  the    beginning  of  January  ISIS;  by  an  act  passed   the  lM 
February  ensuing,  the  charter  was  '•  revived   and  continued   in   as   full 
force  and  ample  a  manner  as  if  no  forfeiture  had  taken   place."      Held, 
that  the  sureties  were  not  liable  to  the  bunk  for  the  defaults  of  the  cash- 
ier, which  happened    subsequently  to  the  act  of  restoration.     Hank  <\f 
Washington  v.  Harrington,  27. 

2.  A  cashier  of  a  bank,  although  appointed  by  the  directors,  is  the 
agent  of  the  company  ;  and  if  he  permits  a  transfer  of  stock  to  he  made 
to  the  bank,  to  an  amount  prohibited    by  a   fundamental   article   of  the 
charter,  he  is  answerable   to   the   stockholders  for   any  loss  which  may 
accrue  inconsequence  of  such  transfer:  notwithstanding  a  resolution  of 
the  hoard  of  directors  authorizing  it.      Id. 

.'?.  It  is  the  duty  of  the  cashier  to  forward  to  the  state  treasurer  the 
duties  on  dividends  declared  bv  the  hank,  and  his  omission  to  do  so  is  a 
forfeiture  of  his  bond,  for  which  he  and  his  sureties  are  liable  to  the 
amount  of  the  injury  to  the  bank  necessarily  occasioned  thereby.  /«/. 

4.  An  error  against  the  bank,  in  the  addition  of  a  column  of  figures  by 
the  cashier,  \s primafa.de  evidence  of  a  loss  to  the  bank,  to  the  amount 
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of  the  error  ;  and  in  order  to  avoid  liability  on  the  part  of  the  cashier 
or  his  sureties,  the  burden  of  proof  lies  upon  thorn  to  show  that  no  loss 
accrued.  Rank  of  Washington  v.  Harrington,  '27. 

5.  The  Act  of  the  21st  of  April  IS  14,  which  exacts  a  duty  of  eight 
per  cent,  upon  the  amount  of  dividends  declared  by  any  bank,  provides, 
that  upon  the  failure  of  the  bank  to  pay  the  same  to  the  state  treasurer 
within  a  given  period,  he  shall  proclaim  the  charter  of  such  bank  to  be 
forfeited.  Held,  that  such  proclamation  having  been  made,  and  the 
charter  forfeited,  will  not  preclude  the  state  from  recovering  in  an  ac- 
tion, the  duty  of  eight  per  cent.  also.  Commonwealth  v.  Huntingdon 
Bank,  438. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 
AGENT,  1,  '2.     BOND,  1. 

1.  One  who  executes  a  note  as  a  surety,  and  gives  it  to  the  principal 
to  be  executed  by  him,  and  delivered  to  the   payee,  but  who,  before  so 
doing  alters  the  amount  mentioned  in  the  note  from  a  greater  to  a  less 
sura,  cannot  take  advantage  of  such  alteration  upon   the  plea  of  non  est 
factum.      Oijlev.  Graham.  132. 

2.  Nor  does  it  affect  the  validity  of  a  note,  that  it  was  executed  by  one 
of  the  payers  in  the  presence  of  one  witness,  and  by  the  other  in  the 
presence  of  another  ;  although  it  purports  to  be  executed  by  both,  in  the 
presence  of  two  subscribing  witnesses.     Id. 

3.  A  due-bill  signed  by  one  partner,  or  by  the  clerk,  in  the  name  of 
the  firm,  is  prima  facie  evidence  that  it  was  given  for  the  debt  of  the 
firm.     Foster  v.  Andrews,  160. 

4.  If  a  note  be  given  by  one  partner,  in  the  name  of  the  firm,  for  his 
own  private  debt,  and  the  other  partner   upon  being  informed  .of  the 
transaction,  does  not  dissent  or  give  notice  to  the  payee,  that  he  will  not 
be  liable,  he  shall  be  bound.     Id. 

5.  The  words,  ''  without  defalcation,"  in   a  single  bill  or  note  under 
seal,  do  not  preclude  the  obligor  from  making  a  defence  to  a  suit  brought 
by  the  assignee  for  value  received.     Houk  v.  Foley,  245. 

6.  Every  bond  or  note  under  seal  is  liable  to  investigation  as  to  its 
truth  and  fairness  in  the  hands  of  the  assignee  or  endorsee — the  single 
exception  is  where  the  assignee  calls  on  the  obligor  who  tells  him  there 
is  no  defence,  or  where  the  obligor  induces  the  assignee  to  take  it.     Id. 

7.  A  variance  in  the  date,  or  in  the  substance  of  a  note  offered  in  evi- 
dence, from  that  set  out  in  the  statement,  is  a  fatal  objection  to   such 
evidence.      Church  v.  Feterow,  301. 

8.  When  a  note  is  given  for  the  payment  of  a  certain  sum  of  money, 
within  a  certain  time,  to  be  paid  in  furniture  or  other  specific  articles  ; 
until  the  day  of  payment,  the   payer  has  an   election   to  pay  either  in 
money,  or  in  such  specific  articles  ;  but  after  the  day  of  payment  is  past, 
his  right  of  election  is  gone,  and  the  payee's  right  to  demand  the  money 
is  absolute.     Id. 

*J.  In  a  suit  upon  such  a  note,  if  there  has  been  no  tender  of  the  spe- 
cific articles,  a  statement  under  the  Act  <>f  1800  is  sufficient.  Id. 

10.  The  compromise  of  an  action  of  slander,  in  which  the  words  laid 
in  the  declaration  were  not  actionable,  is  a  good  consideration  for  a  note 
for  the  payment  of  money.  ()' Keeson  v.  Barclay,  531. 

BOND. 

ARBITRAMENT  AND  AWARD,  3.  PLEADING,  5.  PRESCRIPTION  AND  PRE- 
SUMPTION, 1,  2,  3. 

1.  A.  signed  his  name  to  a  blank  paper  and  gave  it  to  B.,  for  whom 
he  had  agreed  to  be  surety  to  C.,  for  money  about  to  be  borrowed.  B. 
got  the  money,  and  wrote  a  joint  and  several  note,  together  with  his  own 
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signature  and  put  a  Heal  to  it,  above  tho  signature  of  A.,  aii'l  al«o  a  M»al 
to  tho  signature  of  A.  Held,  that  in  the  wait,  against  B.  alone.  In;  could 
not  avail  himself  of  these  circumstances,  as  u  defence,  upon  the  pica  of 
non  etilj'actum.  Patterson  v.  Patterson,  200. 

2.  Tho  words  "  without  defalcation,"  in  a  Kindle  hill  or  note  under 
seal,  do  not  preclude  the  obligor  from  making  u  defence  to  a  suit  brought 
by  the  assignee  for  valuable  consideration.  Jloiik  v.  Foh-y,  245. 

.'5.  Every  bond  or  note  under  seal  is  liable  to  investigation  as  to  its 
truth  and  fairness  in  the  hands  of  the  assignee  or  endorsee — the  Mingle 
exception  is  where  the  assignee  calls  on  the  obligor  who  tolls  him  there 
is  no  defence,  or  where  the  obligor  induces  the  assignee  to  tuke  it.  Id. 

CANALS. 

MANDAMUS. 

CIRCUIT  COURT. 

APPEAL,  4.     PRACTICE. 

CHOSE  IN  ACTION. 
FRAUDS. 

CONSPIRACY. 
PLEADING. 

CONSIDERATION. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES.  CONTRACT.  VENDOR 
AND  VENDEE. 

CONSTITUTIONAL  LAW. 

ROADS  AND  BRIDGES,  7. 

1.  The  legislature  passed  an  act,  to   authorize  the   incorporation  of  a 
company  for  the  purpose  of  making  a  turnpike  road,  between  specified 
points,  books  were  opened  by  the  commissioners  appointed  to  take  «ul>- 
scriptions  of  stock,  at  two  different  places  on  the  contemplated  route: 
but  subscriptions  to  an  amount  sufficient  to  authorize  the  granting  of  a 
charter  were  not  obtained.     A  supplement  to  the  original  act  was  then 
passed,  which  divided  the  contemplated  road  into  two  parts,  authorized 
the  granting  of  two  charters,  and   provided,  that   those  who  originally 
subscribed  for  stock,  at  a  certain  place,  should  be  members  of  one  of  the 
companies:  and  those  who  subscribed  at  another  place,  should  be  mem- 
bers of  the  other,     Held,  that  the  latter  act  is  unconstitutional  ;  and  that 
one  of  said  companies  cannot  recover  from  an  original   subscriber,  the 
amount  of  stock  subscribed  by  him.     Indiana  T.  It.  C<>.\.  J'/iillijut.  1S4. 

2.  The  conscientious  scruples  of  a  Jew  to  appear  in  court,  ami  attend 
to  the  trial  of  his  cause  on  Saturday,  the  Jewish  Sabbath,  is  no  ground 
for  the  continuance  of  his  cause.     Philips  v.  Gralz,  412. 

CONTRIBUTION. 

EVIDENCE,  22,  23,  24.     STHROGATION. 

CONTRACT. 

ATTORNEY.  1.  BILLS  OK  EXCHANGE  AND  PROMISSORY  NOTES,  S,  9.  10. 
CONSTITUTIONAL  LAW.  ELECTION,  1.  FRAUDS  AND  PERJI/KIES.  FRAVHS. 
GUARDIAN  AND  WARD,  1,  2. 

1.  When  a  contract  is  entire,  for  the  delivery  of  a  number  of  specific 
articles,  at  a  certain  time  and  place,  the  vendee  is  not  bound  to  receive 
apart;  and  though  part  be  delivered,  he  is  not  liable  to  pay  for  the 
same,  if  willing  to  accept  and  pay  for  the  whole.  R<>lierts  v.  ll<utty.  ('•;>. 

2  If  the  vendee  accept  a  part,  he  thereby  disafirms  the  entirety  of  the 
contract,  and  will  be  obliged  to  accept  and  pay  for  so  manv  articles  as 
are  individually  furnished  according  to  the  contract.  Id. 
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3.  The  general  rule  of  the  common  law  is  that  when  no  time  or  place 
is  fixed  by  the  contract  for  the  payment  or  delivery  of  speci6c  property, 
there  must  be  an  offer  or  tender  within  a  reasonable  time  to  pay  or  de- 
liver.    If  no  place  be  fixed,  the  obligor  or  payer  must  peek  the  creditor, 
if  within  the  state,  and  tender  or  offer  to  perform  the  stipulation  con- 
tained in  the  contract :  and  if  the  property  is  portable,  it  must  be  taken 
to  the  creditor  and  delivered  to  him  ;  or  at  hia  residence.     If  the  pro- 
perty be  too   ponderous,  then  the  debtor  must  call  upon  the  creditor  a 
reasonable  time  before,  and  ask  him  to  appoint  a  time  and  place,  when 
and  where  he  will  receive  them.     Robwts  v.  Realty.  63. 

4.  General  rules  for  the  construction  of  contracts  for  the  delivery  of 
specific  articles.     Id. 

5.  The  loan  of  credit  is  a  matter  of  business,  and  as  legitimate  a  sub- 
ject of  contract  and  compensation  as  any  other  consideration.     Gray  v. 
Brackenridge,  75. 

6.  Putting  a  mare  to  pasture,  in  consideration  of  her  services,  does 
not  create  a  temporary  ownership  in  the  person  with  whom  she  was  put, 
so  as  to  entitle  him  to  the  increase.     Allen  v.  Allen,  166. 

7.  Where  each  of  the  partners  to  a  contract  treat  a  matter  as  doubt- 
ful, and  is  content  to  take  the  risk  of  its  turning  out  in  a  particular  way, 
chancery  will  certainly  not  relieve  against  the  event.     Ascum  v.  Smith, 
211. 

8.  An  unqualified  acknowledgment  of  a  subsisting  debt,  raises  a  new 
promise  by  legal  presumption,  and   it  is  the  duty  of  a  jurv  to  infer  a 
promise  to  pay.     But  if  such  acknowledgment  is  accompanied  with  ex- 
planations or  words  inconsistent  with   a  promise  to  pay,  it  is  not  suffi- 
cient upon  which  to  infer  a  new  promise.     Church  v.  Fefcroic,  301. 

9.  A  sheriff  is  bound  to  sell  the  debtors  whole  interest  in  the  land, 
and  can  lawfully  reserve  nothing  for  him,  either  in  the  land  or  the  price 
of  it,  and  any  contract  to  do  this  in  prejudice  of  the  lien-creditors  would 
be  positively  illegal,  and  no  action  could  be  sustained,  nor  can  the  de- 
fendant by  any  transfer  to  another,  give  a  right  to  enjoy  the  fruit  of 
such  a  contract.     Reiyle  v.  Seiyer,  340. 

10.  When  a  contract  is  entire,  before  any  recovery  can  be  had  of  the 
consideration-money,  the  plaintiff  must  prove,  that  he  has  performed,  or 
is  ready  to  perform  his  part  of  the  contract,  or  that  the  performance 
was  prevented  by  the  defendant.     8liaw  v.  Turnpike  Co.,  454. 

11.  Time   may  be  an  essential    part  of  a  contract,  either  from  the 
nature  of  the  transaction,  or  the  subject-matter  of  the  agreement.     Id. 

\'2.  Time  may  be  made  a  material  and  essential  part  of  a  contract,  by 
the  express  undertaking  of  the  parties,  as  well  in  equity  a.s  at  law  ;  and 
when  so,  must  be  as  strictly  observed  in  equity  as  at  law.  Id. 

13.  Either  party  may  waive  any  right  introduced  into,  or  provided  by 
the  contract,  either  expressly  or  tacitly,  by  acts  or  declarations,  fairly 
indicating  a  relinquishment  of  any  provision  or  part  of  a  provision,  and 
without  the  performance  of  which,   unless  relinquished   or  waived,  a 
recovery  could  not  be  had.     In   all  such  cases,  the  facts  are  for  the  de- 
termination of  the  jury:  but  whether,  if  established,  they  amount  to  a 
waiver,  is  a  question  of  law.     Id. 

14.  The  benefit  which  results  to  individual  property  by  the  incorpora- 
tion of  a  company  and  location  of  a  public  roau,  does  not,  in  contem- 
plation of  law,  enter  into  the  consideration  of  the  contract  of  subscription  ; 
and  such  subscriptions  are  necessarily  subject  to  the  power  of  the  legis- 
lature to  change  the  location  of  the  road,  where  the  contrary  is   not 
expressly  stipulated.     Irt-iit  v.  Turnpike  Co.,  460. 

15.  A  release  in  consideration  of  present  embarrassment,  is,  neces- 
sarily, on  an  implied  condition  in  morals,  that  advantage  be  not  taken 
of  it,  after  the  embarrassment  has  ceased.     That  which  has  been  con- 
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ceded  to  a  debtor's  necessities,  may  be  justly  and  honestly  retracted  on 
the  principle  of  failure  of  consideration,  when  ho  no  longer  has  ne<.-enhi- 
ties  to  be  relieved.  All  that  is  wanting  to  that  end,  is  a  legal  iin-ans, 
which  the  creditor  may  conseionably  use  when  it  i»  put  into  hi*  hands 
by  the  debtor  himself,  such  as  a  subsequent  promise  to  pay.  McPherton 
v.  Revs,  521. 

10.  A.  having  released  a  debt  of  the  estate  of  which  he  was  executor; 
subsequently  settled  his  administration-account  in  the  Orphans'  Court, 
as  did  also  B.  his  co-executor.  In  consideration  of  some  arrangement 
B.  charged  himself  with  the  debt  thus  released  by  A.,  and  the  accounts 
were  confirmed:  Held,  that  the  confirmation  of  the  accounts  by  the 
Orphans'  Court  was  a  conclusive  discharge  of  A.  from  all  liability  to 
pay  the  debt  released  by  him,  and  that  there  did  not  remain  such  a 
moral  obligation  on  his  part,  as  would  be  a  sufficient  consideration  to 
support  a  subsequent  promise  to  pay  it.  Such  promise  was  without  con- 
sideration, and  there  could,  therefore,  be-no  recovery  upon  it.  /'/. 

COSTS. 

CRIMINAL  LAW.     EXECUTORS  AND  ADMINISTRATORS.  7. 

1.  A  defendant  who  appeals  from  a  judgment  of  a  justice,  and  obtains 
a  general  verdict  in  his  favor,  is  .entitled  to  recover  costs  from  the  plain- 
tiff, although  he  gave  evidence  to  the  jury  which  he  did  not  give  to  the 
justice.     McMillan  v.  Hall,  73. 

2.  If  a  plaintiff  obtains  a  verdict  for  a  less  sum  than  the  award  of 
arbitrators  from   which   the  defendant   appealed,   he  is  not  entitled   to 
recover  the  costs  which  accrued  subsequently  to  the  appeal.     Ji'ankin  v. 
Murry,  74. 

3.  In  an  action  of  trespass  quare  clausum  fregit,  and  carrying  away 
goods,  a  recovery  of  §5  damages  by  the  plaintiff,  will  entitle  him  to 
recover  full  costs.      Williams  v.  Glenn,  137. 

4.  When  damages,  or  costs,  or  both,  ought  to  be  assessed,  if  the  jury 
omit  to  assess  either,  the  plaintiff  may  still  make  the  verdict  good,  by 
releasing  his  right  to  either  or  both.     Alltn  v.  Flock,  l.VJ. 

5.  The  waiver  of  a  writ  of  error  by  the  plaintiff,  in  this  case.  is.  in 
effect,  a  waiver  of  costs.     /(/. 

0.  Where  the  jury  are  ex  oftlcio  bound  to  give  costs,  and  omit  to  do  so, 
the  court  will  supply  the  deficiency,  '/.dl  v.  Arn<M,  2U2. 

7.  An  action  to  recover  damages  for  negligence  in  the  execution  of 
work,  employment,  trust,  or  duty,  under  a  contract,  is  not  cognisable 
before  a  justice  of  the  peace.  The  proper  action  is  a  special  action  on 
the  case.  It  is  substantially  for  a  tort,  although  a  tort  deducible  from 
the  existence  of  a  contract.  Id. 

S.  Therefore,  where  such  action  is  brought  in  the  Court  of  Common 
Pleas,  and  a  verdict  is  rendered  for  less  than  $100,  the  plaintiff  is 
entitled  to  costs.  /(/. 

COUNTY  RATES. 

UNSEATED  LANDS. 

COUNTY  TREASURER. 

The  Act  of  Assembly  of  the  P.Oth  March  1791,  authorizing  an  appeal 
from  the  settlement  of  the  account  of  the  county  treasurer  by  the  audit- 
ors, gives  that  right  of  appeal  to  the  accountant  officer  only,  and  not  to 
the  county.  Commissioners  of  Miff! in  v.  Hrisbin,  4 .SO. 

COURTS. 

SUPREME  COURT.     CIRCUIT  COURT.     ORPHANS'  COURT. 

COVENANT. 

AHUITRAMENT  AND  AWARD,  3.  EVIDENCE,  14.  INTESTATE  AND  PECK- 
DENT,  12,  13.  PI.EADIM:,  20.  VENDOR  AND  VENDEE,  4,  11,  lt>,  2.">. 
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An  award  of  arbitrators,  in  the  action  of  covenant,  finding  a  sum  due 
to  the  defendant  by  the  plaintiff,  is  good.  Pride  v.  Thompson,  158. 

CRIMINAL  LAW. 

1.  When  upon  an  indictment,  the  jury,  under  the  Act  of  Assembly, 
acquit  the  defendant,  and  determine  that  he  shall  pay  the  costs  of  pro- 
secution, the  court  cannot  decree  the  forfeiture  of  the  recognisance  of 
the  defendant  (being  present),  and  his  bail  to  compel  the  payment  of  the 
costs,  nor  upon  such  decree,  can  the  recognisance  be  forfeited  at  a  term 
subsequent  to  that  to  which  it  bound  the  defendant  to  appear,  when  the 
defendant  did  not  appear.     Keef  haver  v.  Commonwealth,  '240. 

2.  Recognisances  being  for  an  appearance  at  the   next,  and  not  at 
every  succeeding  sessions,  are  to  be  discharged  at  the  end  of  the  term, 
by  committing  the  prisoners,  delivering  them  on  the  new  bail,  or  setting 
them  at  large.     Id. 

3.  Although  the  Act  of  Assembly  is  silent  as  k>  any  power  to  commit 
in  such  case,  a  sentence  and  commitment  are  the  natural  and  necessary 
consequences  of  the  verdict  of  the  jury,  and  the  power  to  commit  is  an 
incident  of  the  power  to  sentence,  and  the  court  may  commit,  although 
the  defendant  is  a  female.     Id. 

DAMAGES. 

INTESTATE  AND  DECEDENT,  13.  MANDAMUS,  1,  2.  PRACTICE,  7.  VEN- 
DOR AND  VENDEE,  6,  7. 

DEBTOR  AND  CREDITOR. 

CONTRACT,  3,  16.  EVIDENCE,  23.  FRAUDS.  FRAUDS  AND  PERJURIES. 
LEGACY,  5,  6.  PARTY,  1.  PRINCIPAL  AND  SURETY,  4,  5,  6,7.  SHERIFF'S 
SALE,  9.  TRUSTS,  1.  VENDOR  AND  VENDEE,  15. 

A  release  in  consideration  of  present  embarrassment,  is  necessarily  on 
an  implied  condition  in  morals  that  advantage  be  not  taken  of  it  after 
the  embarrassment  has  ceased.  That  which  has  been  conceded  to  a 
debtor's  necessities,  may  be  justly  and  honestly  retracted  on  the  princi- 
ple of  failure  of  consideration,  when  he  no  longer  has  necessities  to  be 
relieved.  All  that  is  wanting  to  that  end  is  a  legal  means,  which  the 
creditor  may  conscionably  use  when  it  is  put  into  his  hands  by  the 
debtor  himself ;  such  as  a  subsequent  promise  to  pay.  McPherson-v. 
Kees,  521. 

DEED. 

EVIDENCE,  21.  PLEADING,  2.  SHERIFF'S  SALE,  4,  5.  VENDOR  AND 
VENDEE,  1,  3,  22,  26,  27. 

DEFALCATION. 
SET-OFF 

DEVISE. 

WILL. 

DOWER. 

HUSBAND  AND  WIFE. 

EJECTMENT. 

EVIDENCE,  17.  FRAUDS,!.  INTESTATE  AND  DECEDENT,  3.  JUDGMENT, 
1.  UNSEATED  LANDS.  2. 

1.  S.  Hold  to  P.  a  tract  of  land,  by  articles  of  agreement,  by  the  terms 
of  which  a  part  of  the  purchase-money  was  to  be  paid  in  hand,  and  the 
balance  "  as  soon  as  S.  should  deliver  P.  a  deed  or  give  him  good  security 
for  the  delivery  of  such  deed."  Twenty-two  years  after  the  date  of  the 
agreement,  P.  obtained  a  patent  for  the  land  from  the  Commonwealth- 
Held,  that  S.  could  not  sustain  an  action  of  ejectment  to  compel  the  pay- 
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merit  of  the  balance  of  the  purchase-money  without  first  having  tendered 
a  deed  to  P.     Southerland  v.  I'urry,  145. 

2.  If  a  jury,  in  an  action  of  ejectment,  find  a  verdict  for  the  plaintiff, 
and  that  he  Hhall  pay  the  dofendatit  a  H  penned  compensation  for  im- 
provements, and  make  that  a  condition  of  the  recovery,  a  judgment  upon 
such  finding  would  be  erroneous.      But  if  in  nueli  case  the  jury  award 
fijti.it  compensation  to  the  defendant  for  improvements,  it  i.s  uncertain, 
and    perhaps  would   not  vitiate  the    part  which   is  certain,  the  verdi'.-t 
being  complete  without  it.     Allen  v.  Flock,  159. 

3.  A  verdict,  in   an  action  of  ejectment,  for  the  plaintiff,  and  which 
gives  costs  to  the  defendant,  is  bad,  and  would  be  reversed  on  error,  but 
it  cannot  be  treated  as  a  nullity.     Id. 

4.  K.  obtained  a  judgment  against  I.,  which  bound  his  equitable  title 
to  a  tract  of  land  purchased  from,  and  held   by  articles  of  agreement 
with  G.     G.  subsequently  obtained  a  judgment  against  I.,  in  an  action 
of  covenant  to  recover  a  balance  of  tin-  purchase-money,  upon  which  the 
land  was  levied  and  sold   by  the  sheriff  to  G.,  to  whose  judgment  the 
purchase-money  was  applied  by  a  judgment  of  the  court,  in  a  feigned 
issue  between  K.  and  G.  to  try  the  right  thereto;  K.  afterwards  issued 
an  execution  upon  his  judgment,  and  levied  and  sold  the  same  land;  he 
became  the  purchaser,  and  brought  an  ejectment  against  G.  to  recover 
the  land,  after  having  tendered  to   him   the   balance  of  the   purehaso- 
money  due  by  I.  on  the  articles :   JIdd,  that  K.  was  not  entitled  to  reco- 
ver.    Kerr  v.  Stijfey,  17T>. 

ELECTION. 

When  the  time  and  place  for  the  delivery  of  specific  articles  are  fixed 
in  the  due-bill,  the  payer  has  an  election  to  pay  at  the  time  and  place, 
either  in  the  property  stipulated  for  or  money  ;  but  after  the  day  is  gone 
by,  the  right  of  election  is  gone,  and  the  payee  may  sue  and  recover 
from  the  payer  the  value  of  the  specific  articles  in  monev.  Roberts  v. 
lientfy,  63. 

EQUITY. 

AGENT,  1,  2.  CONTRACT,  7.  FRAVDS,  2.  INTESTATE  AND  I»ECEDENT, 
3,  16,  19.  LIENS,  1,  2,  3.  NOTICE,  1.  SET-OFF.  1,  2.  SHERIFF'S  SALE. 
7,  S.  TRUSTS,  1.  VENDOR  AND  VENDER.  1,  10. 

1.  Silence  will  postpone  only  where  silence  was  a  fraud,  and  a  fraud- 
ulent concealment  of  title  cannot  be  imputed  to  one  who  was  ignorant 
that  Ije  had  any  title  to  conceal.     Itohinsun  v.  Justice,  I'.i. 

2.  Positive  acts,  for  the  consequences  of  which  the  doer  is  civilly  an- 
swerable, without  regard  to  the  question  of  ignorance  or  knowledge, 
stand  on  a  different  ground  :   for  these,  his  title  may  be  postponed,  even 
without  fraud  ;  for  where  a  loss  must  fall  on  one  of  two  innocent  JHT- 
sons,  it  shall  be  borne  by  him  whose  act  occasioned  it.     /'/. 

3.  If  improvements  were  inado  by  one  on  the  land  of  another,  on  the 
faith  of  an  actual  disclaimer,  it  wculd  be  inequitable  to  disturb  them. 
Id. 

4.  In  1S25,  A.,  as  the  surety  of  1?.,  confessed  a  judgment  to  K..  which 
included  a  judgment  of  B.  to  M..  obtained  in   1S22.  which  latter  judg- 
ment it  was  verbally  agreed  A.  should  have.     A.  and   B..  in  1>2J,  gave 
their  judgment  bond  to  0.,  to  prevent  the  sale  of  (Ys  goods,  which  O. 
Iiad  levied  on.     These  goods  were  then  handed  to  A.  as  a  security,  ami 
0.  at  once  entered  judgment  on   the  bond   of  A.  and  B.      K.  i>suod  an 
execution  on  his  judgment,  and,  to  satisfy  the  same,  sold  the  property 
thus  given  to  A.  as  a  security,  and  some  of  A.'s  own  property.     In  1S27, 
the  proceeds  of  the  real  estate  of  B.,  which  were  insufficient  to  pay  off 
all  the  judgments  against  him,  were  brought  into  court  for  distribution  : 
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and  the  question  was,  whether  0.  or  D.  (to  whom,  after  the  money  was 
in  court.  A.  had  assigned  the  judgment  of  B.  to  M.,  which  A.  claimed  as 
having  paid  off,  and  under  the  verbal  agreement)  was  entitled  to  the 
money:  //<'/</,  that  1).  (who  came  in  after  the  rights  of  the  creditors  had 
attached,  of  which  lie  had  notice)  stood  precisely  in  the  place  of  A., 
afl'ected  with  all  the  equity,  secret  or  apparent,  which  existed  between 
A.  and  0.  ;  and  therefore  that  A.,  or  her  assignee,  I).,  could  not  take 
this  money  in  opposition  to  O.,  to  whom  A.  was  indebted  by  the  judg- 
ment of  A.  and  H.  to  him,  which  was  unsatisfied,  and  because  substan- 
tially O.'s  property  had  paid  the  judgment  of  B.  to  M.,  in  which  A. 
claims  to  be  subrogated.  Erb's  Appeal,  'JOG. 

ERROR. 

CONTRACT,  13.  EVIDENCE,  14.  JUDGMENT,  7.  LANDS  AND  LAND 
OFFICE,  5.  PRACTICE,  1,  5,  8,  9.  10,  13,  ID. 

1.  When  a  suit  is  brought  ",/b>-  w.ve,"  without  specifying  the  persons 
for  whose  use  it  is  brought,  it  is  error  in  the  court  to  refuse  to  compel 
the  counsel  for  the  plaintiiF  to  put  the  names  of  the  persons  for  whose 
use  it  is  brought  upon  the  record,  when  requested  by  the  defendant  so 
to  do.     Hohlskip  v.  Doran,  9. 

2.  The  circumstance  of  a  purchaser  taking  a  deed,  with   a  general 
warranty,  does  not  form   the  slightest  presumption  that  he  knew  the 
title  not  to  be  without  suspicion ;  and  the  affirmance  by  a  judge,  in  his 
charge  to  the  jury,  of  his  opinion,  as  a  ntatler  of  J  act,  that  it  does,  is 
not  error.     Robinson  v.  Just  ire,  19. 

3.  It  is  not  good  ground  upon  which  to  reverse  a  judgment,  upon  an 
award  of  arbitrators,  that  the  notice  to  one  of  the  arbitrators  of  the  time 
and  place  of  meeting  was  not  served  fifteen  days  before  the  day  of  meet- 
ing.    Brown  v.  ttrashier,  114. 

4.  Nor  is  it  good  ground  to  reverse  such  a  judgment  that  the  award  was 
made  on  a  day  to  which  the  arbitrators  had  adjourned,  and  of  which 
the  defendant  had  no  notice  ;  if  he  was  present  at  the  choice  of  the  arbi- 
trators and  the  fixing  of  the  day  of  meeting.      Id. 

a.  On  an  application  to  compel  the  production  of  papers,  very  much 
is  left  to  the  sound  discretion  of  the  court;  and  when  it  is  exercised  it 
will  require  a  strong  case  to  induce  this  court  to  reverse  their  judgment. 
Coicles  v.  Cowles,  139. 

6.  If  the  cause  be  fairly  put  to  the  jury  on  the  matters  of  fact  and  the 
law  arising  upon  them,  no  more  can  be  required  of  a  judge.     Jlcrrvn  v. 
Fn/,  'J03. 

7.  Referees  having  reported  for  the  plaintiff,  and  in  a  note  annexed  to 
their  report,  stated  that  the  debt  was  revived  by  such  promise,  it  was 
held,  that  although  the  referees  had,  in  this  particular,  mistaken  the  law, 
vet  it  could  only  be  remedied  by  an  application  to  the  court  below,  and 
could  not  be  taken  advantage  of  on  a  writ  of  error.     Kline  v.  Gal/tart, 
490. 

ESCAPE. 

To  allow  a  prisoner  in  execution  the  liberty  of  the  jail-yard  is  not 
an  escape.  But  taking  the  yard  to  be  part  of  the  jail,  as  it  doubtless  is, 
an  actual  escape  from  it  will  fix  the  jailer,  who  can  avail  himself  of 
nothing,  as  a  matter  of  defence,  but  an  act  of  God  or  of  the  common 
enemy.  Green  v.  Hern,  107. 

ESTOP  PEL. 

INTESTATE  AND  DECEDENT,  3.     PLEADING,  5. 

EVIDENCE. 

AGENT,  2.     APPEAL,  2.     ARBITRAMENT,  AND  AWARD,  8,  9.     COSTS,  I. 
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EVIDENCE. 

INTESTATE  AND  DECEDENT,  12.  LANDS  AND  LAND  OFFICE.  I.  NOTICE,  1. 
ORPHANS'  COURT,  1.  PARTNERSHIP,  I.  1',  '.'>.  PRESCRIPTION  AND  PRE- 
SUMPTION. ROADS  AND  BRIDGES,  4.  UNSEATED  LANDS,  '2.  3.  WITNESS. 

I.  The  record  of  a  judgment  confessed  by  a  t<!n;mt  to  his  landlord,  in 
competent  evidence  to  establish  tli«  fact  that  the  relation  of  landlord  and 
tenant  was  recognised  by  the  lessee.      Weidnfr  v.  Fimtt-r,  2'.'. 

'2.  When  a  conversation  of  a  party  in  interest  is  given  by  a  witness, 
the  jury  is  not  bound  to  believe  the  whole  of  it;  they  may  believe  a 
part  and  disbelieve  a  part.  Hank  of  Waakinyton  v.  ltairin</t»n,  '27. 

?>.  An  error  against  the  bank,  in  the  addition  of  a  column  of  figures 
by  the  cashier,  is  prima  jade  evidence  of  a  loss  to  the  bank  to  the 
amount  of  the  error;  and  in  order  to  avoid  liability  on  the  part  of  the 
cashier  or  his  sureties,  the  burden  of  proof  lies  upon  them  to  show  that 
no  loss  accrued.  Id. 

4.  A  Virginia  certificate  is  not  conclusive  evidence  of  the  facts  stated 
in  it;  a  Pennsylvania  claimant  may  show  fraud,  mistake  or  trust.     //. 

5.  On  an  issue  being  joined  to  ascertain  the  amount  due  upon  a  judg- 
ment, given  as  security,  the  court  has  a  right  to  order  that  the  plaintiff's 
account  or  statement  of  the  amount  due  to  him  shall  be  considered  as 
prima  facie  evidence  of  his  claim  ;  and  it  is  not  error  to  instruct  the 
jury  that  the  burden  of  proof  falls  upon  the  defendant  to  show  payment 
of  the  debt,  or  why  it  should  not  be  paid.      Gray  v.  Ilrackcnriilye.  75. 

0.  A  fraudulent  conveyance  is  no  conveyance  against  the  interest  in- 
tended to  be  defrauded.  Therefore,  in  an  ejectment  by  one  who  pur- 
chased the  land  at  sheriff 'a  sale  as  the  property  of  the  father,  it  is 
competent  for  the  plaintiff,  in  order  to  avoid  some  irregularities  in  the 
sheriff's  sale,  to  give  evidence  of  acts  of  confirmation  by  the  defendant, 
such  as  the  receipt  from  the  sheriff  of  the  balance  of  the  purchase- 
money  after  the  payment  of  liens.  Johnxon  v.  Harvey,  82. 

7.  The  presumption  of  satisfaction  which  arises  as  to  a  bond,  condi- 
tioned for  the  payment  of  money,  after  the  lapse  of  twenty-years,  in 
equally  applicable  to  an  administration  bond  ;  and  the  proof  of  circum- 
stances to  prevent  the  presumption  of  payment  from  beginning  to  run 
one  year  after  the  date  of  the  bond  rests  with  the  plaintiff.  Mrl^ean  v. 
Finley,  U7. 

S.  The  exhibition  of  an  administration  account  in  the  register's  office, 
within  the  period  of  twenty  years  before  suit  brought,  is  not  such  an 
act  on  the  part  of  the  administrator  as  will  take  the  ca.se  out  of  the  rule. 
Id. 

',).  There  is  no  general  rule,  in  a  case  like  this,  by  which  the  force  of 
circumstances  of  counter-presumption  may  ho  safely  determined  ;  and 
the  whole  may  be  properly  left  to  the  jury  as  a  matter  purely  of  fact.  /</. 

10.  Where  land  is  confirmed  by  the  Orphans'  Court  in  a  proceed- 
ing on  a  writ  of  partition  and  valuation  to  the  eldest  son,  such  confirma- 
tion is  not.  conclusive  evidence  that  the  title  to  the  land  is  thereby  vested 
absolutely  i"  him;  it  is  competent,  on  the  trial  of  an  ejectment  for  the 
land,  for  the  other  heirs  to  show  that  the  land  was  Confirmed  to  him 
under  an  agreement  between  all  the  heirs,  by  which  a  trust  was  estab- 
lished. And  this  may  be  shown  even  in  an  ejectment  brought  by  one 
who  purchased  the  land  at  sheriff's  sale  as  the  property  of  the  eldest 
son,  upon  a  judgment  obtained  against  him  after  the  confirmation  bv 
the  Orphans'  Court,  leaving  it  to  the  jury  to  determine  whether  he  is  an 
innocent  purchaser,  without  notice  of  such  agreement.  Baringtnn  v. 
Clarke,  1 1  ft. 

II.  In  an  action  brought  by  a  landlord  against  his  tenant  to  recover 
the  rent,  it  is  not  competent  for  the  tenant  to  give  in  evidence  that  im- 
mediately after  the  term  had  ended  for  which  the  rent  was  claimed,  the 
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landlord  was  ejected  from  the  land  by  an  execution  which  issued  upon  % 
judgment  in  :iu  action  of  ejectment,  which  had  been  brought  airainst  the 
landlord  and  the  tenant  during  the  pendency  of  the  lease.  McClearyv. 
Allen,  144. 

\'l.  The  words  of  a  witness  contained  in  a  deposition  must  be  con- 
strued according  to  the  general  understanding:  they  must  not  be  used 
in  their  grammatical  sense,  but  in  common  parlance,  thus,  "  as  deponent 
understood  by  said  II.,"  means  "  as  deponent  understood  said  II.  to  say." 
Collon  v.  llnidekoper,  147. 

13.  It  is  not  competent  in  an  action  for  malicious  prosecution  for  the 
defendant  to  give  in  evidence  the  substance  of  what  a  number  of  wit- 
nesses swore  before  the  magistrate  who  took  the  information  in  order  to 
establish  probable  cause.     Id. 

14.  In  an  action  of  covenant  upon  a  warranty  of  title  contained  in  a 
deed  of  bargain  and  sale,  the  plaintiff  offered  in  evidence  the  deed,  a 
copy  of  an  action  of  ejectment  by  which  he  was  evicted,  together  with 
depositions  to  prove  that  the  eviction  was  from  the  same  land  as  de- 
scribed in  the  deed,  which  the  court  overruled  on  the  ground  that  it  did 
not  so  identify  the  land  as  to  support  the  plaintiff's  cause  of  action. 
Held  to  be  error.     Hough  v.  Trouls,  l'J8. 

15.  That  part  of  a  deposition  which  is  in  the  handwriting  of  the  agent 
or  attorney  of  the  party  cannot  be  read,  although  an  agent  of  the  other 
party  was  present  and  cross-examined    the  witness,  after   having   ob- 
jected to  his  competency  on  the  ground  of  interest.    The  cross-examina- 
tion in  the  handwriting  of  the  justice  is  not  exceptionable,  and   may  be 
read.     Patterson  v.  Patterson,  200. 

16.  The  object  of  an  advertisement  for  a  public  sale  of  land  is  to  give 
notice  of  the  fact  that  a  sale  is  intended  to  attract  bidders,  leaving  the 
terms  to  be  settled  on  the  ground.     The  conditions  of  sale  are  super- 
added  as  a  distinct  matter  by  the  auctioneer,  and  published  by  parol  or 
writing;  and  will  control  the  advertisement.     Ascum  \.  Smith,  I'll. 

17.  In  ejectment  by  a  sheriff's  vendee,  a  judgment  in  favor  of  the  ven- 
dee against  the  defendant,  as  whose   property  the   land  was  sold,   is 
pertinent  testimony,  because  it  shows  the  manner  in  which  the  sheriff 
was  paid  for  the  land.     Harlman  v.  Stahl,  223. 

18.  The  acknowledgment  of  the  sheriff's  deed  is  not  conclusive  evi- 
dence of  delivery,  but  taken  in  connection  with  the  fact  of  possession  of 
the  land  being  taken  by  the  vendee  and  continued,  it  is  a  strong  proof 
of  it.     Id. 

19.  A  variance  in  the  date,  or  in  the  substance  of  a  note  offered  in 
evidence  from  that  set  out  in  the  statement,  is  a  fatal  objection  to  such 
evidence.      Church  v.  Feterow,  301. 

20.  Administration  account,  in  which  receipts  were  credited,  the  re- 
ceipts being  proved,  is  evidence  under  certain  circumstances.     Elder  v. 

'  Gelz,  310. 

21.  In  a  suit  by  a  vendor  against  a  vendee,  to  recover  the  purchase- 
monev,  a  deed  executed  by  the  vendor  is  evidence,  although  the  fact  of 
the  tender  or  delivery  is  disputed.     It  is  for  the  jury  to  decide  whether 
it  was  tendered  or  delivered.     Id. 

22.  When  a  contract  is  entire,  before  any  recovery  can  be  had  of  the 
consideration-money,  the  plaintiff  must  prove,  that  he  has  performed  or 
is  ready  to  perform  his  part  of  the   contract,  or  that  the  performance 
was  prevented  by  the  defendant.     Shaw  v.  Turnpike  Co.,  454. 

23.  In  an  action   brought  to  recover  the  amount  of  a  judgment,  ren- 
dered  by    a  justice  of  the  peace  in  another  county,    a  certified  tran- 
script of  such  judgment  is  prima  facie  evidence  upon  which  the  plaintiff 
may  recover.    Keck  v.  Appleuack,  465. 
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24.  P.  S.  M.  and  D.  purchased  a  tract  of  land  of  E..  and  with  L.  S. 
and  C.  as  their  sureties,  gave  E.  a  bond  for  the  price.  It  wan  under- 
stood by  the  parties,  that  L.  was  surety  for  I'.,  and  S  and  C.  for  M. 
and  D.  and  that  S.  gave  none.  After  several  payment*,  E.  brought 
suit.  The  writ  was  served  upon  all  but  M.  and  judgment  obtained.  A 
settlement  was  had  between  the  defendants  to  ascertain  how  much.  :w 
between  themselves,  each  was  to  pay  and  it  was  found  that  I*,  wan 
deficient  a  large  sum.  P.  and  L.  gave  to  M.  and  I),  a  l>ond  to  indem- 
nify them  for  any  money  they  might  have  to  pay  for  I',  on  the  bond  to 
E.  E.  issued  execution  on  her  judgment  and  sold  the  land  of  S.,  out  of 
which  she  received  the  amount  of  her  bond  which  should  have  been  paid 
by  P.  S.  being  in  debt  to  II..  and  arrested  by  him,  S.  executed  to  him 
a  power  of  attorney  irrevocable  for  the  use  of  H.,  to  sue  for  and  recover 
of  and  from  the  estate  of  P.  and  from  L.  all  sums,  Su-..  due  S.  P.  died 
insolvent  field,  in  a  suit  brought  by  S.,  for  use  of  H.  against  M..  to 
recover  contribution  for  his  portion  of  P.'s  deficit,  paid  out  of  the  pro- 
perty of  »S.,  and  in  which  M.  had  pleaded  in  abatement,  that  II.  had  no 
authority  to  sue  him,  and  issue  was  joined  on  that  fact  alone,  that  it  was 
competent  to  prove  by  the  subscribing  witness  to  the  power,  who  drew 
it  at  the  request  of  S.  and  II.  that  all  the  circumstances  of  this  transac- 
tion had  been  explained  by  S.  to  II.,  that  it  was  this  claim  arising  from 
this  transaction  and  payment  for  P.  to  E.  which  was  to  be  transferred, 
but  it  was  P.  and  L.  who  were  spoken  of  as  liable  to  pay  it.  Mehaff'y  T. 
Share,  361. 

2~>.  The  record  of  a  suit  brought  by  S.,  for  use  of  II..  against  L.,  in 
•which  the  plaintiff  suffered  a  nonsuit,  was  not  evidence  in  the  action  of 
S.  for  use  against  M.,  nor  were  judgments  and  mortgages  existing  against 
S.  at  the  time  of  the  assignment  of  the  claim  to  contribution  •.  that  claim 
was  a  mere  chose  in  action,  which  S.  alone  could  sue  or  give  to  any  of 
his  creditors  ;  nor  was  a  former  suit  by  S.,  for  II..  against  M.,  still  pend- 
ing, although  for  the  same  cause  of  action,  evidence  in  this  suit  in  which 
the  issue  was  upon  such  plea  in  abatement.  Id. 

26.  Where  an  action  of  assumpsit  can  or  must  be  brought,  and  the 
amount  which  the  plaintiff  seeks  to  recover  appears  by  n  writing  under 
seal  or  a  judgment,  such  writing  or  judgment  is  evidence  for  the  plain- 
tiff in  the  action  of  assumpsit.     Id. 

27.  An  entry  in  a  book  called  a  book  of  field  notes,  endorsed  with 
the   name  of  the   person  who  was  the  surveyor  in    17d',J,  found  in  the 
deputy  surveyor's  office,  as  follows:   "  Eronamus   Henning.  .">/.,"  is  not 
evidence  of  the  payment  of  surveying  fees  bv  Ilennintr.     Star  v.  lirtni- 
ford,  384. 

28.  Evidence  which  should  not  have  an  influence  upon  the  minds  of 
the  jury  should  not  be  heard  by  them.     A  judge  renders  his  best  service 
to  the  cause  of  justice,  when  he  prevents  a  jury  from  disregarding  the 
law  by  depriving  them  of  a  pretext  for  it.     Kendall  v.  7xr.  4^2. 

EXECUTION. 

ESCAPE.     JUDGMENT,  7.     SHERIFF'S  SALE,  .'>,  5. 

Personal  property  purchased  at  a  sale  by  the  sheriff,  and  left  in  the 
possession  of  the  defendant  under  a  lease  from  the  purchaser,  is  not 
subject  to  be  sold  again  as  the  property  of  the  same  defendant,  to  sat- 
isfy a  debt  which  was  due  at  the  time  of  the  first  sale.  Mi/fra  v.  //arm/, 
478. 

EXECUTORS  AND  ADMINISTRATORS. 

INTESTATE  AND  DECEDENT,  17.     ORPHANS'  COURT,  1.  2.    PRESCRIPTION 
AND  PRESUMPTION,  1,  2,  3.     SET-OFF,  1.  2.     VENDOR  AND  VENDEE.  14. 
1.  II.  devised  to  his  wife  S.,  his  dwelling,  «fce.,  "with  full  privilege  of 
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the  same,  as  long  us  she  is  willing  to  manage  the  place."  "  In  case  it 
should  be  too  burdensome  to  her,  and  she  and  my  creditors  will  agree  to 
dispose  of  the  land,  &c.,  or  in  case  of  her  death,  then  it  is  iny  will  that 
my  executors  sell  the  same  at  public  or  private  sale  to  the  best  advan- 
tage." He  directed  in  the  event  of  a  sale,  that  after  paying  his  debts, 
his  wife  should  hitve  "  the  one-third  of  all  money  left."  He  empowered 
his  "  executors,  or  the  survivor  of  them,  to  make  good  assurance  and 
sufficient  title  to  the  purchaser"  and  appointed  two  executors.  S.  went 
into  possession,  and  some  time  after  one  of  the  executors  and  some  of 
the  heirs,  but  not  all,  met  and  consulted  about  selling,  which  S.  at  first 
opposed,  but  upon  the  representation  of  some  of  the  children  that  she 
could  live  better  on  the  interest  and  if  that  were  not  sufficient  some  of 
the  principal  might  be  taken,  she  assented.  This  executor  offered  the 
land  at  public  sale,  when  the  widow  gave  notice  that  she  would  not  give 
up  the  land  ;  the  executor,  notwithstanding,  sold.  In  this  proceeding, 
the  co-executor,  who  was  then  in  full  life,  was  not  consulted  and  took  no 
part.  The  co-executor  died  and  the  surviving  executor  then  made  a 
deed  to  the  purchaser,  who  brought  ejectment  against  S.,  the  widow,  to 
recover  the  land.  Held,  that  the  land  was  given  to  her  for  life,  and  a 
naked  authority  to  the  executors  jointly  to  sell  by  her  consent  or  after 
her  death,  and  that  one  could  not  sell ;  and  that  it  was  doubtful  whether 
the  deed  of  a  survivor  to  a  purchaser  on  sale  by  him  alone  in  the  life- 
time of  the  co-executor,  would  make  such  sale  good,  but  it  would  not 
be  good  without  the  free  and  renewed  consent  of  the  widow.  Kling  v. 
Hummer,  349. 

2.  Her  consent  to  sell,  made  necessary   by  the   terms  of  the  will, 
was  in  the  nature  of  a  license  or  authority  and  was  revocable,  unless 
given  upon  some  valuable  consideration  so  as  to  couple  it  with  an  inter- 
est.    Id. 

3.  One   executor   barely  permitting  a  co-executor  to  receive  money, 
where  there   are  no   grounds   to  suspect   danger  of  losing  it.  does  not 
make  him   liable  therefor  ;  but  when  one  executor  has  money  actually 
in  his  hands  and  pays  it  over  to  the  other,  or  when   he  actively  assists 
to  have  it  put  into  the  hands  of  the  other,  he  is  generally  liable.     Ster- 
retfs  Appeal,  419. 

4.  It  is  the  duty  of  the  Orphans'  Court  to  allow  to  executors  and  ad- 
ministrators, in  the  settlement  of  their  accounts,  a  credit  for  payments 
made  to  heirs  or  distributees.    And  herein  of  the  manner  in  which  such 
allowance  should  be  made  and  stated.     Id. 

5.  The  allowance  to  executors  and  administrators  for  services  in  set- 
tling the  estate,  must  be  regulated  by  all  the  circumstances  attending  it ; 
and  herein  as  of  what  time  such  allowance  should  be  made.     Id. 

6.  When  an  estate  is  so  situated  that  legal  advice  is  proper  to  direct 
the  course  of  the  executors,  the  reasonable  counsel  fees  paid  by  them, 
are  a  just  charge  against  the  estate.     /'/. 

7.  When  an  executor  presents  an  administration  account  to  the  Or- 
phans' Court,  which  exhibits  a  balance  in  his  favor,  but  which  being 
referred  to  auditors,  their  report  exhibited  a  balance  against  the  account- 
ant, he,  and  not  the  heirs,  should  be  charged  with  the  expense  of  such 
reference.  Id. 

8.  The  bare  receipt  of  assets  is  not  the  commencement  of  an  admin- 
istration of  them  ;  but  for  wasting  and  converting  them   by  the  first 
administrator,  an  administrator  de  bonis  non  has  no  title  to  sue  at  law 
or  in  equity,  the  remedy  being  immediately  by  the  creditors  or  parties 
ultimately  entitled.     Kendall  v.  Lee,  4S'2. 

9.  A    bond  taken  by  an  executor  or  administrator  for  the  debt  of  a 
decedent  discharges  the  old  duty  and  creates  a  new  one  ;  and  an  admin- 
istrator de  bonis  non  could  not  sue  on  such  bond.     Id. 
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1(1.  When  an  action  is  on  a  contract  with  the  dec<>dont,  or  for  a  tort 
to  the  goods  before  they  have  actually  come  to  the  executor's  [*>nnession 
it  can  be  maintained  by  him  only  on  the  decedent'*  title,  and  conse- 
quently only  in  a  representative  character  ;  but  when  it  in  a  contract, 
express  or  implied,  which  has  sprung  up  or  been  created  since  the  de- 
cedent's death,  or  for  a  tort  to  the  goods  in  the  executor's  possession,  or 
for  converting  or  detaining  them,  having  escaped  from  hiH  possession, 
Or  for  the  price  of  them,  having  been  sold  by  him  ;  it  can  be  maintained 
only  in  his  own  right  and  the  naming  himself  executor  will  not  change 
its  nature.  Kline  v.  Gut/tart,  4'JO. 

FEMALE. 

CRIMINAL  LAW,  3. 

A  female  having  appealed  from  the  judgment  of  a  justice  of  the 
peace,  and  entered  into  a  recognisance  with  a  surety  in  the  usual  term, 
it  was  held,  That  there  could  be  no  recovery  against  the  surety  in  such 
recognisance,  upon  a  breach  of  its  condition.  Thomas  v.  Stewart,  473. 

FEME  COVEKT. 

HUSBAND  AND  WIFE. 

FRAUDS. 

EQUITY,  1,2,3.  FRAUDS  AND  PERJURIES,  1,  2,  3,  4,  5.  LANDLORD 
AND  TENANT,  2.  PLEADING,  9,  10. 

1.  A  fraudulent  conveyance   is  no   conveyance   against  the  interest 
intended  to  be  defrauded.     Therefore,  in  an  ejectment  by  one  who  pur- 
chased the  land  at  sheriffs  sale,  as  the  property  of  the  father,  it  is  corn- 
tent  for  the  plaintiff,  in  order  to  avoid  some  irregularities  in  the  sheriffs 
sale,  to  give  evidence  of  acts  of  confirmation  by  the  defendant  ;  such  an 
the  receipt  from  the  sheriff  of  the  balance  of  the  purchase  money,  after 
the  payment  of  liens.     Johnston  v.  //arm/,  S2. 

2.  In  such  case  the  sons,  if  they  had  applied,  would  have  been  enti- 
tled to  such  balance  of  the  proceeds  of  sale  by  the  sheriff;  but  a  fraud- 
ulent conveyance  raises  no  equity  to  cast  on  the  creditor  the  burden  of 
seeing   to  the  application  of  the  surplus   purchase-money  between  the 
grantor  and  grantee.     Id. 

3.  A.  being  indebted  to   B.,  held   certain   choses   in  action,  which   he 
assigned  to  C.  without  consideration,  and  took  the   benefit  of  the  insol- 
vent laws:    flf/tl.  That  if  this  arrangement  was  made  between  A.  and  0. 
for  the  purpose  of  preventing  B.  from  recovering  his  debt,  that  they  arn 
both   liable   in   an  action   for  a  conspiracy  at   the  suit  of  15.      /'<;i;W  v. 
Morrison,  126. 

4  M.  had  a  judgment  against  W.,  who  conveyed  his  land  to  I1.  :  and 
on  this  W.  and  (\  executed  a  bond  and  warrant  to  M.  to  secure  the 
judgment-debt,  which  was  ultimately  paid  by  <-'.,  who  subsequently  re- 
conveyed  to  W.  ami  claimed  to  be  substituted  for  M.  in  the  character  of 
a  surety.  Held,  That  ('.,  having  had  the  means  of  payment  put  into 
his  hands  bv  W.  had  himself  become  the  principal  debtor;  and  it  was 
not  competent  for  ('..  in  order  to  avoid  the  effect  of  this,  to  allege  that 
the  conveyance  to  him  was  fraudulent  and  void;  its  object  having  lx>en 
to  elude  VV.'s  creditors.  Monroe  v.  Wallace,  !!•>. 

FRAUDS  AND  PKRJURIKS. 

FRAUDS.  1,  2.      LANDLORD  AND  TENANT,  2. 

1.  A  conveyance  of  a  tract  <>f  land  by  a  father  to  his  sons,  in  trust  for 
the  payment  of  all  judgments  on  record  against  the  grantor,  and  for  his 
maintenance,   and    that  of   his   family,  is    fraudulent    as    to    creditors. 
Johnston  v.  Jiarrcif,  S2. 

2.  A  purchaser  from  the  sons  is  affected   by  the  fraud,  when  the  Ian- 
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guage  in  the  deed  raises  such  a  presumption  of  the  existence  of  other 
than  judgment  creditors,  as  should  put  a  cautious  and  a  conscientious 
man  upon  inquiry.  Johnson  v.  Harvey,  82. 

3.  II.  rented  a  farm  from  S.,and  being  in  arrear  for  rent,  his  personal 
property,  consisting  of  his  stock,  farming  utensils,  &c.,  was  sold  on  a 
landlord's  warrant,  and  bought  by  F  ,  his   brother-in-law,  who  lived  at 
some  distance,  and  left  it  in  II. 's  possession  ;  F.  executed  to  S.  a  note 
for  the  rent  of  the  farm  on  which  II.  then  lived,  for   the  ensuing  year, 
and  on  the  same  day  he  and  II.  entered  into  a  written   agreement,  by 
which  II.  was  to  work  on  the  farm  rented  from  S.  to  F.  for  one  year,  at 
$5  per  month  ;   and  F.  was  to  furnish  all  farming  implements  and  horses, 
cows,  and  every  utensil  that  is  necessary  to  enable  II.  to  work  said  farm. 
Afterwards  II.,  being  indebted  to  F.  in  a  note,  sold  F.  wheat  which  was 
growing  on  this  farm,  before  this  agreement,  and  which  was  not  sold  on 
the  landlord's  warrant,  and  a  receipt  was  executed  for  the  amount,  and 
H.  went  with  F.  alone,  and   showed  it  to  him  ;  II.  continued   to  live  on 
the  farm  with  the  same  stock,  and  under  an  agreement  for  that  purpose, 
he  cut  the  wheat  and  stacked  it  on  the  farm  where  it  was  levied  on  about 
a  month  after,  and  sold  by  a  constable  upon  an  execution  against  II.  as 
his  property,  to  N.     In  a  suit  brought  by  F.  against  N.,  held,  that  it  was 
not  error  to  charge  the  jury  that  if  the  transactions  between  II.  and  F. 
were  bonafide,  and  the  possession  of  the  wheat  was  actually  transferred 
by  II.  to  F.,  F.  was  entitled  to  recover.     Herron  v.  Fry,  263. 

4.  If  in  truth  II.  was  fairly  employed  and  paid  by  the  month  by  F., 
F.  was  as  much  in  possession  by  II.  as  his  servant,  as  if  a  stranger  had 
been  employed  by  him.     Id. 

5.  Whether  the  possession  always  remained  in  H.  or  was   at  once 
transferred  to  F.,  and  was  ever  after  in  him,  depended  on  whether  he  was 
really  the  tenant  of  S.,  and  II.  was  really  the  hireling,  and  this   was  a 
question  for  the  jury.     Id. 

6.  II.  devises  to  his  wife  S.  his  dwelling,  &c.,  "  with  full  privilege  of 
the  same   as  long  as  she  is  willing  to  manage  the  place."     In  case  it 
should  be  too  burdensome  to  her,  and  she  and  my  creditors  will  agree  to 
dispose  of  the  land,  £c.,  or  in  case  of  her  death,  then  it  is  my  will  that 
my  executors  soil  the  same  at  public  or  private  sale,  to  the  best  advan- 
tage."    He  directed  in  the  event  of  a  sale,  that  after  paying  his  debts, 
his  wife  should  have  "  the  one-third  of  all  money  left."     He  empowered 
his ''executors,  or  the  survivor  of  them,  to  make  flood  assurance  and 
sufficient  title  to  the  purchaser,"  and  appointed  two  executors.    8.  went 
into  possession,  and  sometime  after  one  of  the  executors,  and   some  of 
the  heirs,  but  not  all,  met  and  consulted  about  selling,  which  S.  at  first 
opposed;  but  upon  the  representation  of  some  of  the  children,  that  she 
could  live  better  on  the  interest,  and  if  that  were  not  sufficient,  some  of 
the  principal  might  bo  taken,  she  assented.     This  executor  offered  the 
land  at  public  sale,  when  the  widow  gave  notice  that  she  would  not  give 
up  the  land  ;  the  executor,  notwithstanding,  sold.     In  this  proceeding 
the  co-executor,  who  was  then  in  full  life,  was  not  consulted,  and  took 
no  part.     The  co-executor  died,  and  the  surviving  executor  then  made  a 
deed  to  the  purchaser,  who  brought  ejectment  against  S.,  the  widow,  to 
recover  the  land:   Held,  that  the  land  was  given  to  her  for  life,  and  a 
naked  authority  to  the  executors  jointly  t"  sell  by  her  consent,  or  after 
her  death,  and  that  one  could  not  sell ;  and  that  it  was  doubtful  whether 
the  deed  of  the  survivor  to  a  purchaser  on  sale  by  him  alone,  in  the  life- 
time of  the  co-executor,  would  make  such  sale  good,  but  it  would  not  be 
good  without  the   free   and   renewed   consent  of  the  widow.     It  would 
seem  that  her  consent  to  a  sale,  as  it  would  transfer  her  estate,  which  if 
a  freehold,  should  be  by  deed,  and  would  fall  within  the  provisions  of 
the  act  against  frauds  and  perjuries.     Kliny  \.  Hummer,  349. 
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7.  Personal  property  purchased  at  a  sale  by  the  *herifT,  and  left  in 
the  possession  of  the  defendant,  under  a  lease  from  the  purchaser,  is  not 
subject  to  he  sold  again  as  the  property  of  the  same  defendant,  lit  witisfy 
a  debt  which  was  due  at  the  time  of  the  first  sale.  Myert  v.  7/u/t-ey, 

478. 

GUARDIAN  AND  WARD. 

HUSBAND  AND  WIFE. 

1.  A.  took  land  at  the  appraisement  in  the  Orphans'  Court,  and  entered 
into  a  recognisance  with  B.  as  his  security,  to  his  co-heirs,  of  two  of 
whom,  C.  and  J.,  B.  was  guardian.  A.  sold  the  land  so  taken  to  E., 
another  heir,  and  an  agreement  was  executed  by  which  E.  was  to  pay 
the  valuation  money,  including  A.'s  share,  to  A.  and  the  heirs,  and  he 
executed  a  mortgage  for  this  purpose.  The  agreement  was  signed  by 
C.,  who  was  still  a  minor,  and  by  B.,  without  stating  the  character  in 
which  he  signed.  After  C.  came  of  age,  she  brought  suit  on  the  recog- 
nisance for  her  share  :  field,  That  she  was  not  barred  by  this  agreement, 
and  that  it  was  not  valid.  Comma mcealth  v.  Hanlz,  333. 

2.  Infants  are  only  capable  of  making  contracts  for  necessaries,  or  of 
doing  those   things  voluntarily,  which   by  law  they  might  or  could  be 
compelled  to  perform.     Id. 

3.  E.  was  a  guardian  of  W.,  and  with  her  money  purchased  land  in 
trust  for  her,  by  a  deed,  in  which   the   trust  was  not  declared  ;  he  after- 
wards made  an  assignment  of  this  land  to  trustees   for  the  payment  of 
his  debt.     The  trustees  sold  it,  and  before  the  distribution  of  the  fund, 
W.  gave  notice  of  her  claim,  and  brought  suit  for  the  money  :  lleld,  that 
she  was  entitled  to  recover.      Wolf  v.  Eickdberyer,  346. 

HUSBAND  AND  WIFE. 

INTESTATE  AND  DECEDENT,  7,  18. 

1.  If  a  man  enters  on  land  as  guardian  in  right  of  his  wife,  by  which 
his  possession  would  not  be,  at  first  adverse,  it  would  require  some  de- 
cisive act  or  declaration   to   make   it  so.  to  entitle  him   to  hold  by  the 
Statute  of  Limitations.     Me, Masters  v.  Jicll,  l.SO. 

2.  Where  an  agreement  to  enter  an  amicable  action  against  several 
defendants,  one  of  whom  was  a  married  woman  at  the  time  of  its  execu- 
tion, contained    a  stipulation  ''that  no   advantage    be  taken  by  either 
party  as  to  the  form  of  suit,  or  the  liability  of  the  parties  in  it."  it  seems 
that  after  verdict  and  judgment  in  the  Circuit  Court,  a  nolle  proseqni, 
as  to  the  feme  com-/,  may  be  entered  in  the  Supreme  Court,  to  which 
the  cause  has  been  carried  by  the  appeal   of  the  defendants.      Gr<itz  \. 
Philips,  410. 

3.  A  promise  by  husband  and  wife  during  coverture  to  prfv  the  debt 
of  the  wife,  contracted   before  marriage,  and  which  was  barred  by  the 
Statute  of  Limitations,  will  not  revive  such  a  debt,  so  as  to  give  a  right 
to  recover  against  the  wife  after  the  death   of  her  husband.     Kline  v. 
Gtithart,  490. 

JUDGMENT. 

CRIMINAL  LAW. 

INFANT. 

(il'ARDIAN    AND  WARD. 

Where  any  one,  even  an  infant,  does  that  which  by  law  ho  is  com- 
pellable  to  do,  such  as  making  equal  partition,  he  is  bound,  ftiicintjtun 
v.  Clarke,  115. 

INTESTATE  AND  DECKDENT. 

EXECUTORS  AND  ADMINISTRATORS.  LEC.ACV.  ">.  t>.  OKI-HANS'  COCRT. 
PRINCIPAL  AND  SURETY,  f>.  SHERIFF'S  SALE,  12.  VENDOR  AND  VENDEE, 
22.  WILL,  2. 
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1.  J.  T.  died  in  1816,  indebted  to  C.  T.  and-T.  E.,  secured  by  specialty, 
each  obtained  a  judgment  against  the  estate  of  J.  T.,  in  1820:  the  judg- 
ment of  C.  T.  was  revived  by  scire  facias,  execution*  issued  thereon  and 
in  1828  the  real  estate  of  J.  T.  was  sold  by  the  sheriff.     The  judgment 
of  J.  E.  was  revived  by  scire  facias,  issued  in  1820  :  Held,  That  each  of 
thes»  judgments  was  entitled  to  a  pro  rata  share  of  the  proceeds  of  sale, 
which  was  insufficient  to  pay  both.      Trevor  v.  Ellenberyer,  94. 

2.  The  debts  of  a  deceased  person  remain  a  lien  upon  his  real  estate 
for  seven  years,  and  if  a  suit  for  the  recovery  thereof  is  commenced  im- 
mediately before  the  seven  years  expire,  the  lien  is  thereby  continued 
for  five  years  longer.     Id. 

3.  Where  land  is  confirmed  by  the  Orphans'  Court  in  a  proceeding  on 
a  writ  of  partition  and  valuation  to  the  eldest  son,  such  confirmation  is 
not  conclusive  evidence  that  the  title  to  the  land  is  thereby  vested  abso- 
lutely in  him  ;  it  is  competent,  on  the  trial  of  an  ejectment  for  the  land, 
for  the  other  heirs  to  show  that  the  land  was  confirmed  to  him  under  an 
agreement  between  all  the  heirs,  by  which  a  trust  was  established.   And 
this  may  be  shown  even  in  an  ejectment  brought  by  one  who  purchased 
the  land  at  sheriff's  sale,  as  the  property  of  the  eldest  son,  upon  a  judg- 
ment obtained  against  him  after  the  confirmation  by  the  Orphans'  Court, 
leaving  it  to  the  jury  to  determine  whether  he  is  an  innocent  purchaser, 
without  notice  of  such  agreement.     Bavington  v.  Clarke,  115. 

4.  If  in  such  a  case  of  confirmation  by  the  Orphans'  Court  no  recog- 
nisance were  taken,  it  would  vest  no  title  in  him  to  whom  the  land  was 
confirmed.     Id. 

5.  B.  G.  died  intestate,  seised  of  land  in  Lancaster  county,  and  several 
tracts  of  land  in   Dauphin  county.     I).  E.,  the  son-in-law  of  B.  G.,  took, 
in   1807,  the  lands  in   Dauphin  at  the  appraisement  in   the  Orphans' 
Court,  and  entered  into  a  recognisance  to  the  heirs,  embracing  the  ag- 
gregate valuation  of  these  different  tracts,  which  were  valued  separately. 
D.  E.  died  in  1809,  first  having  made  his  will,  directing  his  executors  to 
sell  real  estate  to  pay  his  debts,  and  devising  to  his  wife,  the  daughter 
of  B.  G.,  a  legacy  of  100Z.,  and  one-third  of  his  real  estate,  for  life.     The 
legacy  was  paid  to  her  in  1809,  and  she  gave  a  receipt  for  it.     After  the 
death  of  D.  E.  suits  were  brought  against  the  estate  of  B.  G.,  upon  which 
judgments  were  recovered,  and  some  of  the  lands  taken  by  D.  K.  were 
sold  under  them,  for  a  price  much  below  the  valuation  of  them.     In 
1813  the  executors  of  D.  E.  sold  one  of  the  tracts  taken  to  M.,  and  co- 
venanted to  execute  a  deed  in  fee  simple  to  M.  and  procure  and  deliver 
releases  from  the  heirs  of   B.  G.;  a  second  article  was  subsequently,  in 
the  same  year,  made  between  them,  in  which  they  covenanted  to  refund 
in  case  M.  lost  the  land  by  "counter  claim."     Nf.  went  into  possession, 
and  in  1814  paid  the  hand   money  and  executed  bonds  for  the  balance 
of  the  purchase-money.     The  executors  then  executed  a  deed  to  M. 
The  executors  paid  several  of  the  heirs  of  B.  G.  in  full  and  several  in 
part,  arid  took  general  receipts  from  each  on  account  of  his  interest  in 
the  recognisance ;  and  in   1817  the  executors  settled  an  administration 
account  in  which  they  took  credit  for  these  receipts.     In  a  suit  brought 
by  the  executors  on  two  of  the  bonds,  six  others  l>eing  also  unpaid,  held 
that  a  verdict  finding  for  the  plaintiff,  by  the  direction  of  the  court,  the 
money  to  remain  in  court  until  releases  are  executed,  or  the  lien  of  the 
recognises  as  respects  the  land  sold  to  M.  removed,  was  as  favorable  for 
the  defendant,  as  ho  had  a  right,  in  law  an  equity,  to  claim,  and  that  if 
the  defendant  had  any  defence  at  all  it  was  of  the  slightest  equitable 
shade.     Allen  v.  Vefz,  310. 

6.  The  recognisance  created  a  lien  on   the   tract  taken  by  D.  E.  and 
sold  to  M.,  only  to  the  amount  of  the  valuation  of  that  tract,  and  not  the 
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amount  of  the  aggregate  valuation   of  all  the  tracts  taken,   especially 
against  a  hona  fide,  purchaser.     Allen  v.  G'ctz,  310. 

7.  By  receiving  and  accepting  the  legacy  bequeathed  to  her,  and  not 
asserting  any  claim  to  the  land   for  more  than   twenty-one  yearn,  the 
right  of  the  widow  of  D.  E.  to  her  share  of  the  land  in  fee  simple,  U.M  one 
of  the  heirs  of  B.  G.,  was  barred.     The  lapse  of  time,  connected  with 
the  adverse  possession  of  the  land,  would  bar  her  by  the  Statute  of  Lim- 
itations.    Id. 

8.  As  the  encumbrance  was  known  by  the  defendant  when  he  bought, 
and  he  took  a  special  covenant  in  respect  to  it,  as  the  executors  had  no 
other  funds  to  satisfy  the  recognisance,  and  the  amount  due  by  the  de- 
fendant was  more  than  enough  to  pay  the  balance  due  the  heirs  on  the 
recognisance,  the  existence  of  the  encumbrance  did  not  bar  the  right  of 
the  plaintiff  to  recover.     Id. 

9.  Under  the  circumstances  of  the  case,  the   estate  of  D.  E.  was  en- 
titled to  a  credit  on  the  recognisance  to  the  amount  of  the  appraisement 
of  the  lands  sold  at  sheriff's  sale,  to  pay  the  debts  of  B.  (>.     Id. 

10.  The  payment  of  the  heirs  to  whom  the  recognisance  was  due  and 
their  receipts  were  enough,  without  producing  formal  releases.     /</. 

11.  The  administration  account  in  which  these  receipts  were  credited, 
the  receipts  being  proved,  was  evidence.     Id. 

1'2.  Where  lands  are  taken  at  the  appraisement  in  the  Orphans'  Court, 
and  a  recognisance  entered  into  to  secure  to  the  heirs  their  portions  of 
the  valuation  money,  and  the  heir  who  takes,  sells  the  land  taken,  and 
the  recognisors  suffer  twenty  years  to  elapse  without  any  proceeding  on 
their  part  on  the  recognisance,  or  claim  as  against  such  purchaser,  the 
lands  so  taken  and  sold  are  by  such  lapse  of  time  discharged  from  such 
recognisance,  although  payment  on  such  a  recognisance  may  have  been 
made  within  that  period  by  the  heir  who  took  the  land  at  the  appraise- 
ment. Allen  v.  Sawyer,  325. 

13.  Where  a  covenant  was  made  in  articles  of  agreement  to  convey  a 
tract  of  land,  so  taken  and  encumbered,  clear  of  encumbrances,  and  the 
vendee,  with  a  full  knowledge  of  such  encumbrance,  enters  into  posses- 
sion, and  pays  his  purchase-money  and   takes  a  deed  for  the  land  ;  and 
subsequently,  within  twenty  years  after  such  recognisance  was  entered, 
brings  an  action  of  covenant  on  the  article,  assigning  as  a  breach  that 
the  vendor  did  not  make  him  a  deed  clear  of  encumbrances,  and  at  the 
time  of  the  trinl  twenty  years  had  elapsed  from  the  entering  of  the  re- 
cognisance, whereby  his  land  was  discharged  ;  in  such  ca-M1  the  vendor 
would  be  entitled  to  recover  nominal  damages  only,  and  if  a  deed  had 
not  been  given,  a  proper  verdict  would  be  to  find  for  the  plaintiff  a  sum 
sufficient  to  compel  the  vendee  to  make  a  deed,  to  be  released  on  a  deed 
being  made.     Id. 

14.  A.  took  land  at  the  appraisement  in  the  Orphans'  Court  and  en- 
tered into  a  recognisance  with  B.  as  his  security,  to  his  co-heirs,  of  two 
of  whom,  C.  and  .!.,  B.  was  guardian.     A.  sold  the  land  so  taken  to  E., 
another  heir,  and  an  agreement  was  executed  by  which  E.  was  to  pay 
the  valuation-money,  including  A.'s  share,  to  A.  and  the  heirs,  and  ho 
executed  a  mortgage  for  this  purpose.     This  agreement  was  signed  by 
C.,  who  was  still  a  minor,  and  by  B.,  without  stating  the  character  in 
which  he  signed.     After  C.  became  of  ago  she  brought  suit  on  the  re- 
cognisance for  her  sharo :   Held.  That  she  was  not  barred  by  this  agree- 
ment, and  that  it  was  not  valid.      Commomctalth  v.  Hnntz,  333. 

15.  Infants  arc  only  capable  of  making  contracts  for  necessaries,  or  of 
doing   those   things  voluntarily,  which   by  law  they  might  or  could   l*» 
compelled  to  perform.     Id. 

1(3.  When  land  is  taken  at  the  appraisement  in  the  Orphans'  Court,  and 
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the  heir  taking  it,  enters  into  a  recognisance  to  the  other  heirs,  and  takes 
possession,  and  holds  the  same,  and  receives  the  rents  and  profits,  and 
afterwards  the  land  is  sold  on  judgments  obtained  for  debts  due  by  the 
decedent ;  although  the  heir  who  took  is  thereby  discharged  from  the 
appraised  value  of  the  land,  it  is  a  defence  in  equity,  and  he  is  bound 
to  pay  to  each  heir  his  proportion  of  such  rents  and  profits,  and  he  may 
be  compelled  to  this  by  suit  on  the  recognisance.  Commonwealth  v. 
Ifantz,  333. 

17.  Intestate  died  seised  of  several  tracts  of  land,  which  were  taken 
at  the  valuation  by  different  heirs,  who  respectively  entered  into  recog- 
nisances, one  of  them  being  the  administrator,  and  havinc  a  small  bal- 
ance of  the  personal  estate  in  his  hands.     Judgments  to  a  large  amount 
were  recovered  against  the  intestate,  on  which  the  land  was  all  sold,  and 
after  paying  these  debts,  a  small  balance  was  paid  by  the  sheriff,  to  the 
administrator.     Held,  in  a  suit  brought  against  the  heir,  who  was  also 
the  administrator,  on  his  recognisance,  that  as  the  balance  of  the  per- 
sonal estate  added  to  the  sum  he  was  bound  to  pay  on  the  recognisance, 
fell  short  of  these  judgments,  he  was   not  so  bound  to   pay  it  towards 
those  judgments,  as  that  his  neglect  to  do  so  would  charge  him  with  any 
loss  which  occurred  on  the  sheriff's  sale.     In  such  suit  on  the  recogni- 
sance, the  plaintiff  is  not  entitled  to  recover  any  portion  of  the  proceeds 
of  the  sheriff's  sale  paid  to  the  defendant  as  administrator,  after  satisfy- 
ing the  judgments.     The   remedy   for  that  is   in  the  Orphans'  Court, 
which  will  compel  the  administrator  to  charge  himself  with  it.     Id. 

18.  A  son  who  accepts  his  father's  land  at  a  valuation  in  the  Orphans' 
Court,  takes  it  subject  to  interest  on  a  third  of  the  valuation,  where  there 
is  a  widow,  and  to  payment  of  the  other  children's  shares  of  the  principal 
at  her  death.     In  respect  to  his  own  share,  he  has  nothing  to  pay  or  tc 
receive.     Iteiyle  v.  Seiyer,  340. 

19.  Being  in  his  own  hands  it  is  paid  presently  by  the  operation  of 
law  ;  and  where  land  so  taken  is  sold  at  sheriff's  sale,  expressly  subject 
to  the  payment  of  the  whole  third  of  the  valuation  at  the  widow's  death, 
such  son  can  never  recover  any  portion  of  that  third.     Id. 

20.  By  the  Act  of  the  19th  April  1794,  the  widow  of  an  intestate  has 
a  lien  on  the  lands  taken  at  the  appraisement  in  the  Orphans'  Court  for 
the  value  of  her  purpart,  the  interest  of  which  is  to  be  paid   to  her  dur- 
ing her  natural  life.     Of  this  lien  the  Orphans'  Court  cannot  deprive 
hej.     This  lien,  as  to  such  purpart,  is  extended  to  the  heirs  who  are  en- 
titled to  their  proportions  of  it  after  her  death  ;  and  in  this  respect  there 
is  a  distinction  between  the  purpart  of  the  widow,  and  the  shares  of  the 
heirs  in  the  residue  of  the  value.     When,  therefore,  upon   a  decree  of 
the  Orphans'  Court,  adjudging  the  land  of  an  intestate  to  his  eldest  son, 
a  bond  was  taken  with  surety  to  the  heirs,  conditioned   to  pay  their  re- 
spective shares,  and  also  to  pay  their  proportions  of  the  widow's  purpart 
at  her  death,  and  a  mortgage  was  afterwards  taken  of  the  land,  condi- 
tioned to  pay  the  heirs  their  shares,. exclusive  of  the  widow's  purpart, 
upon  which  the  premises  were  sold,  and  purchased   in  by  the  heirs;  it 
was  held  in  a  suit  upon  the  bond  so  given,  that  taking  the  bond  did  not 
extinguish  the  lien,  and  that  by  the  purchase  of  the  mortgaged  premises 
on  which  it  was  a  charge,  the  lien  was  merged,  and  no  recovery  could  be 
had  on  the  bond.     Medlar  v.  Aulenbach,  355. 

JAILER. 

SHERIFF. 

JUDGE. 

EVIDENCE. 
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JUDGMENT.  * 

INTESTATE  AND  DECEDENT,  1,  2.  PARTNERSHIP,  3.  PRACTICE,  1,  5,  12. 
PRINCIPAL  AND  SURETY,  0,  7.  VENDOR  AND  VENDEE,  4. 

1.  J.  sold  a  house  and  lot  to  K.,  by  articles  of  agreement,  and   deliv- 
ered the  possession,  upon  receiving  one-half  of  the  purchase-money.     J. 
afterwards  brought  an  ejectment  to  compel  the  payment  of  the  balance, 
and  recovered  a  judgment,  to  be  released  on  the  payment  of  the  money 
within  nine  months.     After  the   lapse  of  nine   months,  N".  obtained  a 
judgment  against  R.     Subsequently  J.  took  out  a  hah.  far.  pos.,  which 
was  put  into  the  hands  of  the  sheriff,  when  D.  loaned  to  K.  a  sum  of 
money  sufficient  to  pay  J.     J.  then  delivered  a  deed  to  U.,  which  had 
been  previously  executed,  for  the  house  and  lot.  and  K.  immediately  exe- 
cuted a  mortgage  to  D.  to  secure  the  money  HO  advanced   by  him.     The 
house  and  lot  were  afterwards  sold  upon  the  mortgage,  for  a  sum  insuffi- 
cient to  pay  both  N.'s  judgment  and   D.'s  mortgage.     Held,  that   NY  8 
judgment  was  entitled  to  priority.     Lynch  v.  Dearth,  101. 

2.  A  judgment  against  a  tenant  in  common,  does  not  prevent  a  parti- 
tion, at  his  instance  against  whom  the  judgment  is,  or  that  of  any  other 
of  the  tenants.     If  partition  is  made,  the  lien  of  the  judgment  will  attach 
to  the  part  allotted  to  the  defendant  in  the  judgment.     So,  also,  in  ca,«e 
of  a  mortgage  on  an  undivided  share  of  land.    Having  ton  \.  Clarke,  115. 

3.  A  judgment  was  entered  on  the  llth  February  1S11,  and  the  13th 
April  1812,  the  defendant's  attorney  signed  the  following  agreement  on 
the  prcecipc  for  the  execution,  which  was  on  the  docket.     "  I,  as   attor- 
ney of  defendants  in  this  case,  agree  that  a  ft.  fa.  issue  for  the  residue  of 
said  judgment,  without  any  revival  of  the   same."     An   execution  was 
then  issued,  and  put  into  the  hands  of  the  sheriff,  which  was  found  in 
the  prothonotary's  office,  without  any  return  upon  it.     On  the  l'*>th   No- 
vember 181f>,  the  defendant  confessed  a  judgment  of  revival.     Held,  that 
the  lien  of  the  judgment  of  18 11  was  lost.      Commonwealth   v.    Marker, 
232. 

4.  The  agreement  of  the  attorney  was  not  like  a  revival  of  the  judg- 
ment, much  less  an  assent  to  confess  a  new  judgment,  that  the  lien  might 
be  revived  for  five  years.     The  agreement  was  to  suffer  execution  icith- 
out  a  revival.     Id. 

5.  A  judgment  on  a  scire  facias  to  substitute  parties,  is  merely  inter- 
locutory, and  therefore   not  ground  for  a  writ  of  error,     liachman   v. 
Johns,  331. 

6.  Where  parties  have  been  erroneously  substituted  on  a  si-ire  fa-'ias, 
they  will  have  remedy  whenever  it  is  ascertained  by  a  definitive  judg- 
ment that  they  have  received  injury.     Id. 

1.  A  summons  in  debt  issued  against  A..  15.  and  C..  trading  under  the 
firm  of  A.  &  Co.,  which  is  served  upon  A.  alone,  a  rule  of  reference  en- 
tered, which  is  served  upon  A.  alone,  arbitrators  chosen  who  report 
"that  after  hearing  the  parties,  their  proof."  Ac.,  they  find  for  the  plain- 
tiff' a  certuin  sum.  upon  which  a  general  judgment  is  entered,  and  an 
execution  issued.  Held,  that  such  judgment  is  void  as  to  11.  and  C.. 
and  that  an  execution  against  them  on  such  judgment,  although  isMied 
more  than  seven  years  after  the  rendition  of  the  judgment,  may  be  set 
aside  on  a  writ  of  error,  firmm  v.  AV/.*>.  427. 

S.  Real  estate  having  been  sold  by  the  sheriff,  on  an  execution  again.-t 
an  heir,  to  whom  the  estate  descended,  it  was  htld,  that  judgments 
against  the  ancestors,  from  whom  the  estate  come,  must  be  paid  l>y  the 
sheriff  out  of  the  proceeds  of  the  sale.  Milliktn  v.  Ktmliij,  477. 

9.  An  order  to  the  sheriff,  by  a  judgment  creditor  or  his  attorney,  not 
to  consider  his  judgment,  in  holding  an  inquisition  on  the  defendant's 
real  estate,  will  postpone  that  judgment  to  all  others,  then  being  against 
the  defendant.  Patterson  v.  Cummin,  520. 
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JURY. 

EVIDENCE.  26. 

On  a  tale*  dc  circumatantibus,  bystanders  only,  or  those  actually  pre- 
sent in  court,  can  be  selected  and  returned  as  jurors.  Philips  \.  Gratz, 
412. 

JUSTICE  OF  THE  PEACE  AND  ALDERMAN. 
COSTS,  1.     FEMALE,  1. 

1.  On  an  appeal  from  a  justice  of  the  peace,  a  verdict  and  judgment 
rendered  for  the  plaintiff,  for  a  sum  less  than  $100,  the  judgment  will 
not  be  reversed,  although  the  damages  laid  in  the  declaration  be  $200. 
Rankin  v.  Murry,  74. 

2.  An  action  to  recover  damages  for  negligence  in  the  execution  of 
work,  employment,  trust  or  duty,  under  a  contract,  is  not  cognisable 
before  a  justice  of  the  peace.     The  proper  action  is  a  special  action  on 
the  case.     It  is  substantially  for  a  tort,  although  a  tort  deducible  from 
the  existence  of  a  contract.     Arnold  v.  Zdl,  292. 

3.  Therefore,  when  such  action  is  brought  in  the  Court  of  Common 
Pleas,  and  a  verdict  is  rendered  for  less  than  §100,  the  plaintiff  is  enti- 
tled to  costs.     Id. 

4.  When  a  recognisance  entered  into  on  an  appeal  from  a  justice  of 
the  peace  is  defective,  the  proper  mode  to  proceed  is  to  obtain  a  rule 
upon  the  appellant  to  perfect  his  appeal  within  a  given  time,  or  show 
cause  why  it  should  not  be  dismissed.     But  it  is  error  in  the  Court  of 
Common  Pleas  to  quash  such  appeal  in  the  first  instance.     Huntingdon 
v.  Jackson,  431. 

5.  A  justice  of  the  peace  has  jurisdiction  to  sustain  an  action  upon  an 
insolvent  bond.     Jones  v.  Smith,  462. 

6.  In  an  action  brought  to  recover  the  amount  of  a  judgment  rendered 
by  a  justice  of  the  peace  in  another  county,  a  certified  transcript  of  such 
judgment  is  prima  facie  evidence,  upon  which  the  plaintiff  may  recover. 
Keck  v.  Appleliack,  465. 

LANDS  AND  LAND  OFFICE. 

SCRVEY,  1.     SURVEYOR.  1.     TITLE  TO  LAND,  1,  2,  3,  4,  5,  11. 

1.  The  Act  of  the  7th  February  1812,  which  directs  that  patents  shall 
issue  on  warrants  obtained  under  the  Act  of  22d  September  1794,  with- 
out further  evidence  of  settlement  and  improvement  than  that  on  which 
the  warrant  was  granted,  was  not  intended  to  repeal  that  act,  or  to  esta- 
blish titles  obtained  in  fraud  of  it,  but  to  make  the  original  proof  suffi- 
cient to  authorize  the  issuing  of  the  patent.     Moyer  v.  Gross,  171. 

2.  A  precisely  descriptive  warrant,  or  application,  gives  title  from  its 
date;  a  vague  warrant  from  the  time  of  survey,  provided  it  be  followed 
up  with  reasonable  diligence.     The  mere  taking  out  a  warrant  or  appli- 
cation, and  procuring  a  survey  without  more,  gives  no  title.     It  is  neces- 
sary for  the  warrantee  or  applicant  not  only  to  have  a  survey  made,  but 
he  should  have  it  returned  ;  otherwise  he  will  l>e  postponed  in  favor  of 
an    intervening  right.     But  where   the   omission    to  have  the   survey 
returned  arises  from   the  negligence  of  the  deputy-surveyor,  and  this 
appears  by  evidence,  the  rights  of  the  applicant  or  warrantee  will  not 
be  postponed.     It  seems,  they  will  not  be  postponed  where  he  takes  pos- 
session after  the  survey,  and.  before  any  right  is  obtained  by  another, 
continues  that  possession  and  makes  improvements.     Star  v.  Bradford, 
384. 

3.  Where  a  descriptive  location  was  obtained  in  1769,  and  a  survey 
mnde,  arid   warrant   was  obtained   by  another   in   1784,  surveyed  and 
returned,  and  no  return  was  made  of  the  survey  on  the  location   until 
17KM,  making  an  allowance  for  the  particular  circumstances  arising  from 
shutting  the  land  office  during  the  war  of  the  revolution,  there  was  still 
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such  neglect  on  the  part  of  the  owner  of  the  application  an  to  postpone 
it  to  the  title  under  the  warrant.     Star  v.  liraajord,  3K4. 

4.  Within  what  period  a  party  is  bound  to  return  his  survey,  haa  not 
been  precisely  established  ;  circumstances  have  induced  courts  and  juries 
to  make  different  allowances  in  different  cases.     It  seems  it  should  not 
exceed  seven  years,  and  that  that  period  will  U;  fixed  in  analogy  to  the 
limitation  in  the  Act  of  the  125th  of  March  17<S5.     Id. 

5.  As  a  general  rule,  the  question  of  abandonment  is  a  fact  for  the 
jury,  for  it  is  a  question  of  intention,  of  which  the  jury  alone  can  judge, 
which  ordinarily  depends  on  a  great  variety  of  facts.     In  such  case  it 
would  be  error  in  the  court  to  withdraw  from  the  jury  the  decision.     Bat 
where  the  question  is  one  of  time,  it  is  a  question  of  law.      /'/. 

b'.  An  entry  in  a  book,  called  a  book  of  field  notes,  endorsed  with  the 
name  of  the  person  who  was  the  surveyor  in  17u9,  found  in  the  deputy- 
surveyor's  office,  as  follows:  "Eronamus  Henning  ">/.,"  is  not  evidence 
of  the  payment  of  surveying  fees  by  Henning.  Id. 

LANDLORD  AND  TENANT. 
PLEADING,  4. 

1.  The  record  of  a  judgment,  confessed  by  a  tenant  to  his  landlord,  is 
competent  evidence  to  establish  the  fact  that  the  relation  of  the  landlord 
and  tenant  was  recognised  by  the  lessee.      Weidner  v.  Fatter,  '!'.'>. 

2.  An  assignee  of  a  lessee  is  only  liable  in  respect  of  his  possession, 
for  he  bears  the  burden  only  while  he  enjoys  the  benefit,     nut  under 
an  absolute  assignment,  the  title  and  the  possessory  right  pass,  and  the 
assignee  becomes  possessed  in  law.     As  to  actual  possession,  that  most 
depended  upon  the  nature  of  the  property.     Id. 

3.  In  an  action  brought  by  a  landlord  against  his  tenant  to  recover 
the  rent,  it  is  not  competent  for  the  tenant  to  give  in  evidence  that  im- 
mediately after  the  term  had  ended,  for  which  the  rent  was  claimed,  the 
landlord  was  ejected  from  the  land,  by  an  execution  which  issued  upon 
a  judgment  in  an  action  of  ejectment,  which  had   been   brought  against 
the  landlord  and  the  tenant  during  the  pendency  of  the  case.    MrCleary 
v.  Allen,  144. 

LEGACY. 

VENDOR  AND  VENDEE,  13. 

1.  A.  devised  his  lands,  charged  with  certain  legacies,  to  B.,  C.  and  D., 
who  made  partition  of  the  same  among  themselves  :   Iff  Id,  that  the  leg- 
acies which  before  the  partition  were  charged  on  the  whole  land  ceased 
to  be  a  lien  on  the  respective  parts  for  more  than  the  proportion  allotted 
to  each  of  the  devisees.     McLanahan  \.  Wi/nnt,  'J7'.>. 

2.  The  fund  charged  is  the  principal  :   the   lien  is  the  incident,  and 
follows  the  principal  in  its  division  precisely  in  the  proportion  that  the 
whole  bears  to  any  part — such  proportion  being  chargeable,  after  the 
partition,  only  on  each  allotment.      Id. 

3.  Therefore,  where,  after  partition,  the  land  of  B.  was  levied  upon 
and  sold  on  a  judgment  against  him,  the  legatees  can  come  in  upon  the 
fund  in  the  hands  of  the  sheriff  only  in  the  proportion  of  the  land  sold 
to  the  whole  amount  of  the  land  charged  with  the  legacies.      Id. 

4.  Where  one  of  the  allotments  proves  inadequate  to  pay  such  propor- 
tion, it  might,  under  particular  circumstances,  form  an  exception  to  the 
general  rule.     /</. 

5.  J.  J.  devised  to  E.  as  follows:   "Item,  it  is  my  will  that  when  my 
estate  is  sold,  both  real  and  personal,  out  of  the  moneys  arising  from  the 
same,  I   allow  my  executors  to  give   E.  D..  my  niece,  formerly  F..  the 
sum  of  §13:'>0,  lawful  money  of  the  Tinted  States,  in  part  of  what   her 
husband,  J.  D.,  is  indebted  to  me,  the  above  to   be  in  full  of  all  their 
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claims  against  my  estate."  "  And  it  is  my  will,  that  if  my  wife  accepts 
of  dower,  as  within  set  forth,  she  shall  be  first  paid  by  my  executors, 
and  E.  D.  next.''  J.  J.  died  in  1817;  at  the  time  of  making  said  will, 
J.  D.,  the  husband  of  E.  D.,  was  indebted  to  the  testator  on  a  draft  of  K. 
M.  on  J.  D.,  and  accepted  by  J.  D.  for  5111.  5.v.,  dated  18th  November 
1830  ;  on  this  draft  there  was  written  by  the  testator  as  follows  :  "  The 
love  and  affection  I  have  for  E.  F.  now  E.  D.,  I  make  over  the  principal 
of  oil/.  5s..  and  make  over  my  right  unto  her  assigns  :  witness  my  hand 
and  seal,  this  28th  May  1807.  The  interest  to  be  to  me  while  I  live." 
On  this  draft  the  executors  of  J.  J.  brought  suit  against  the  administra- 
tors of  J.  D.,  and  by  a  report  and  judgment  recovered  to  the  amount  of 
the  interest  due  on  it.  J.  D.'s  estate  became  insufficient  to  pay  his 
debts ;  but  before  this  was  discovered,  the  administrators  of  J.  D.  had 
paid  E.  D.  sums  exceeding  §2500.  Evidence  of  these  payments  were 
exhibited  to  the  referees  in  the  suit  on  the  draft,  and  it  was  admitted 
that  E.  D.  was  unable  to  repay  such  advances.  In  an  action  brought  by 
E.  D.  against  the  executors  of  J.  J.  to  recover  the  said  legacy,  it  waa 
held  that  the  intention  of  the  testator  was  to  declare  the  legacy  payable 
at  all  events;  leaving  it  to  the  chances  of  survivorship  whether  the  debt 
due  by  the  husband  should  be  collected  and  paid  to  his  wife,  as  part  of 
the  testator's  estate,  or  defalcated  as  satisfaction.  Dunlop  v.  Johnston, 
307. 

6.  The  Act  of  Assembly,  which  gives  an  action  at  law,  instead  of  a 
bill  in  equity,  was  not  intended  to  vary  the  legatee's  rights.  And  here 
a  chancellor  would  call  in  every  party  interested,  and  inquire  into  the 
value  of  the  plaintiff's  legacy,  and  what  she  had  actually  received.  The 
payment  made  by  her  husband's  administrators  to  her  was  in  their  own 
wrong,  and  a  devastacit  as  respects  the  executors  of  J.  J.  ;  but  these  ex- 
ecutors had  a  right  to  treat  it  as  a  rightful  payment  of  her  legacy,  which, 
when  ratified  by  them,  was  as  effective  as  if  the  payment  had  been  made 
on  their  previous  order,  and  amounted  to  a  satisfaction  of  such  legacy. 
Id. 

LIENS. 

EVIDENCE.  23.  INTESTATE  AND  DECEDENT,  1,  2,  12,  13.  JUDGMENT,  1. 
2,  3,  4.  S.  MORTGAGE,  2.  VENDOR  AND  VENDEE,  4.  12,  14. 

1.  A.  devised  his  lands  charged  with  certain  legacies  to  B.,  C.  and  P., 
who  made  partition   of  the  same  among  themselves.     Htld,   that  the 
legacies  which  before  the  partition  were  charged  on  the   whole   land, 
ceased  to  be  a  lien  on  the  respective  parts  for  more  than  the  proportion 
allotted  to  each  of  the  devisees.     McLnnahan  v.  Wyunt.  279. 

2.  The  fund  charged  is  the  principal,  the  lien   is  the  incident,  and 
follows  the  principal  in  its  division  precisely  in  the  proportion  that  the 
whole  bears  to  any  part;  such  proportion  being  chargeable  after  the 
partition  only  on  each  allotment.     Id. 

3.  Therefore  where  after  partition  the  land  of  B.  was  levied  upon  and 
sold  on  a  judgment  against  nim,  the  legatees  can  come  in  upon  the  fund 
in  the  hands  of  the  sheriff  only  in  the  proportion  of  the  land  sold  to  the 
whole  amount  of  the  land  charged  with  the  legacies.     Id. 

4.  Where  one  of  the  allotments  proves  inadequate  to  pay  such  pro- 
portion, it  might,  under  particular  circumstances,  form  an  exception  to 
the  general  rule.     Id. 

5.  By  the  Act  of  the  10th  April   1704,  the  widow  of  an  intestate  has 
a  lien  on  the  lands  taken  at  the  appraisement  in  the  Orphans'  Court  for 
the  value  of  her  purpart,  the  interest  of  which  is  to  be  paid  to  her  during 
her  natural  life.     Of  this  lien  the  Orphans'  Court  cannot  deprive  her. 
This  lien,  as  to  such  purpart,  is  extended  to  the  heirs  who  are  entitled 
to  their  proportions  of  it  after  her  death  ;  and  in  this  respect  there  is  u 
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distinction  between  the  purpart  of  the  widow,  and  the  share"  of  the  heirs 
in  the  residue  of  the  value.  When,  therefore,  upon  a  decr«-e  of  the 
Orphans'  Court,  adjudging  the  land  of  an  inU.-Htate  to  his  eldest  HOII.  a 
bond  was  taken  with  surety  to  the  heirs,  conditioned  to  pay  tln-ir 
respective  shares,  and  also  to  pay  their  proportions  of  the  widow's  pur- 
part  at  her  death,  and  a  mortgage  was  afterwards  taken  of  the  land, 
conditioned  to  pay  the  heirs  their  shares,  exclusive  of  the  widow's  pur- 
part,  upon  which  the  premises  were  wold,  and  purchased  in  by  the  heirs  ; 
it  was  held  in  a  suit  upon  the  bond  so  given,  that  taking  thV  bond  did 
not  extinguish  the  lien,  and  that  by  the  purchase  of  the  mortgaged 
premises  on  which  it  was  a  charge,  the  lien  was  merged,  and  no  recovery 
could  be  had  on  the  bond.  Medlar  v.  Aulenharh,  .'5.05. 

LIMITATIONS. 

UNSEATED  LANDS,  1,  2,  4.     VENDOR  AND.VKNDEE,  13. 

1.  When  a  person  has  a  right  of  entry  into  lands,  and  does  enter,  it 
will  always  be  taken,  that  he  entered  under  that  right,  and  not  a»  a 
trespasser.     Me  Masters  v.  Bell,  1HU. 

2.  if  a  man  enters  on  land  as  guardian  in  right  of  his  wife,  by  which 
his  possession  would  not  be,   at  lirst,  adverse,  it  would  require  some 
decisive  act  or  declaration  to  make  it  so,  to  entitle  him  to  hold  by  the 
Statute  of  Limitations.     Id. 

3.  Whether  a  possession  is  adverse  or  otherwise,  is  a  fact  for  the 
jury.     Id. 

4.  C.  built  for  B.  a  house,  in  the  summer  of  1813,  and  afterwards,  on 
the  9th  October  1813,  they  entered  into  articles  of  agreement,  by  which 
B.  covenanted  to  convey  to  C.  the  land  on  which  the  house  had  bven 
built,  for  3000/. ;  2000/.  to  be  paid  about  the  middle  of  .May  then  next, 
and   1001.  on  the  20th  of  May  in  every  year,  until  the  whole  purcha.«e- 
jnoney  should    be   paid.     B.  died   in   the  spring  of    1*14.   not    having 
executed  a  deed,  but  by  his  will,  he  directed  the  contract  t<>  be  carried 
into   execution   by  his  executors,     (i.  and  W.,  his  widow,  the  executors 
of  his  will,  on  the  7th  of  June  1814,  executed  a  deed  to  C.,  and  signed  a 
receipt  thereon  for  the  consideration  of  3000/.,  and  took  from  (.'.  and  M. 
a  bond  for  1H12/.,  payable  on  the  20th  .June  1814,  which  was  subsequently 

5>aid,  and  ten  bonds,  for  !()(>/.  each,  payable  according  to  the  contract. 
t  did  not  appear  how  the  difference  between  18 12/.  and  2UO<i/.,  the  hand 
money,  had  been  paid.  When  the  lirst  bond  became  due.  in  lsl."».  I.J., 
the  executor,  presented  it  for  payment;  C.  then  claimed  to  sec  off  his 
account  for  building  the  house,  and  G.  told  him  to  prove  it.  and  p»stpont) 
the  set-oft"  till  the  next  bond  should  become  due.  In  1>17  (J.  sent  two 
bonds,  due  in  1816  and  1817,  by  E.  to  C.  ('.  then  claimed  his  set-off, 
E.  took  the  account,  and  put  a  receipt  on  the  bond  of  1M7.  for  the  money 
paid,  and  this  account,  "which,  it  accepted  by  G.  and  \\  ..  will  be  in 
full."  Suit  was  brought  by  the  executors  on  the  bond  of  1M7,  rejecting 
the  set-off,  to  August  term  1818,  in  this  suit  C.  claimed  his  set-off. 
This  suit,  in  1823,  was  reached  for  trial,  when  the  attorney  of  the 
defendants,  not  being  ready  to  meet  the  demand,  confessed  judgment  ; 
at  the  time,  or  immediately  after  judgment  was  confessed.  1'.,  the 
attorney  of  the  executors,  said  there  was  another  bond,  which  would 
fall  due  in  1824,  and  if  C.  had  a  just  account  he  would  have  an  oppor- 
tunity of  making  his  defence  on  the  other  bond  1'.  had  not  the  bond 
of  1824  then  in  his  possession;  but  he.  as  attorney  of  the  executors, 
brought  suit  upon  it  to  August  term  1824.  Held,  in  that  suit,  that  the 
account  of  C.,  which  was  claimed  as  a  set-off,  was  barred  by  the  Statute 
of  Limitations.  Crist  v.  lirindle,  251. 

5.  The  desire  of  one  of  the  plaintiffs,  in  t815,  that  the  set-off  should 
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l>e  postponed  till  the  next  bond  became  due  in  1816,  would,  at  the  utmost 
suspend  the  statute,  if  at  all,  only  for  a  year.      Crist  v.  Jirindle,  251. 

0.  E..  the  plaintiffs'  agent,  having  no  authority  to  allow  the  set-off, 
made  no  promise  which   they  were   bound  to  di.-avow,  and  his  act  was 
therefore  without  consequences.     Id. 

1.  An  unqualified  acknowledgment  of  a  subsisting  debt,  raises  a  new 
promise  by  legal  presumption,  and  it  is  the  duty  of  a  jury  to  infer  a 
promise  to  pay.     But  if  such  acknowledgment  is  accompanied   with 
explanations  or  words  inconsistent  with  u  promise  to  pay,  it  is  not  suffi- 
cient upon  which  to  infer  a  new  promise.     Church  v.  Fderow,  301. 

H.  A  promise  by  husband  and  wife  during  coverture,  to  pay  the  debt 
of  the  wife,  contracted  before  marriage,  and  which  was  barred  by  the 
Statute  of  Limitations,  will  not  revive  such  debt,  so  as  to  give  a  right  to 
recover  against  the  wife,  after  the  death  of  her  husband.  Kline  v. 
Guthart,  490. 

LOCATION. 

LANDS  AND  LAND  OFFICE. 

MALICIOUS  PROSECUTION. 

EVIDF.NCE,  13.     PLEADING,  14,  15. 

MANDAMUS. 

1.  Of  the  power  of  the  Supreme  Court  to  grant  a  mandamus  against 
the  canal  commissioners  to  compel  the  payment  of  damages  assessed  foi 
an  injury  done  by  reason  of  the  construction  of  the  Pennsylvania  canal. 
Commonwealth  v.  Canal  Commissioners,  517. 

2.  Of  the  rules  in  reference  to  the  issuing  of  the  writ  of  mandamus.  Id. 

MERGER. 

1.  A  bond  taken  by  an  executor  or  administrator  for  the  debt  of  a 
decedent,  discharges  the  old  duty,  and  creates  a  new  one  ;  and  an  admin- 
istrator dp.  bfinis  nnn  could  not  sue  on  such  bond.     Kendall  v.  Lee,  482. 

2.  A  guaranty  of  title,  executed  and  delivered  by  a  vendor  to  a  vendee, 
is  not  merged  in  a  subsequent  deed  of  conveyance,  which  contains  only 
a  special  warranty.     Drinker  v.  Hyers,  528. 

3.  A.,  by  articles  of  agreement,  sold  to  B.  a  tract  of  land,  containing 
a  certain   number  of  acres  and  perches,  and  subsequently  executed  a 
deed  of  conveyance  therefor,  and  received  B.'s  notes,  and  a  mortgage  to 
secure  the  payment  of  the  purchase-money;  upon  a  suit  brought  upon 
these  notes,  it  was  held,  that  B.  could   not  avail  himself,  as  matter  of 
defence,  that  there  was  a  deficiency  of  eleven  acres,  and   one  hundred 
and  twenty  three  perches,  in  the  quantity  of  the  land  conveyed.     The 
articles  of  agreement  were  merged  in  the  deed.    Haggerty  v.  Fayan,  533. 

MILITIA. 

The  Act  of  Assembly  of  the  28th  March  IS  14,  directs  the  pay- 
master to  keep  an  account  of  moneys  received  and  paid  by  him,  and  to 
pay  over  any  balance  which  may  remain  in  his  hands  to  such  person  as 
the  brigade  inspector  shall  direct.  Held,  that  the  brigade  inspector  may 
himself  sustain  an  action  for  the  balance  against  the  paymaster,  and  the 
book  of  accounts  kept  by  him  is  evidence  of  such  balance.  Jones  v. 
Rockefeller,  540. 

MORTGAGE. 

JUDGMENT,  1,  2.     LIENS.  5. 

1.  A  mortgage  of  a  rent  charge,  is  but  a  security  for  the  debt;  and 
without  possession  or  demand  of  payment  does  not  amount  to  an  absolute 
transfer.      Weidner  v.  Foster,  23. 

2.  On  the  Gth  of  April  1830,  the  Act  of  Assembly  which  provides  that 
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the  lien  of  a  mortgage  shall  not  be  affected  by  a  sheriff's  sala  wan 
approved  by  the  governor.  The  Act  of  the  2i)th  of  April  was  published 
in  a  paper  printed  in  Adams  county,  and  of  the  23d  in  a  paper  printed 
at  Harrisburg.  On  the  10th  April  the  sheriff  of  Adams  county,  having 
previously  regularly  advertised  the  same,  sold  the  land  of  K.  to  I),  who 
had  before  that  mortgaged  the  same  to  A.  Before  the  sale,  and  before 
the  passage  of  the  said  Act  of  Assembly,  S..  as  the  attorney  of  the 
mortgagee,  he  being  also  the  attorney  of  the  plaintiff  in  the  execution, 
gave  notice  to  the  plaintiff'  that  the  mortgage-money  would  be  claimed 
out  of  the  sale.  It  was  the  understanding  of  the  sheriff,  and  the  general 
understanding  at  the  time  of  the  sale,  that  it  would  be  so  paid  ;  but  the 
said  Act  of  Assembly  was  not  known  by  any  person  present  at  the  sale. 
Htld,  that  the  mortgagee  A.  was  entitled  to  be  paid  his  mortgage 
out  of  the  fund  raised  by  the  sale,  in  preference  to  a  subsequent  judg- 
ment-creditor ;  and  that  the  purchaser  took  the  land  sold,  clear  of  the 
lien  of  mortgage.  Shultze  v  Diehl,  273. 

NOTES. 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

NOTICE, 

Whatever  puts  a  party  upon  inquiry  amounts  to  notice,  provided 
that  inquiry  became  a  duty,  and  would  lead  to  the  knowledge  of  the 
requisite  fact  by  the  exercise  of  ordinary  diligence  and  understanding. 
Lodge  v.  Simonton,  439. 

OFFICIAL  BOND. 

BANKS,   1,  2,   3,  4.-   PRESCRIPTION  AND  PRESUMPTION,  1.     PRINCIPAL 

AND  SURETY,  1,  2. 

ORPHANS'  COURT 

EXECUTORS  AND  ADMINISTRATORS,  3,  4,  5,  6,  7.  INTESTATE  AND  DECE- 
DENT. 

1.  The  Orphans'  Court,  in  the  settlement  of  an  administration-account 
are  not  bound  by  the  technical  rules  of  evidence  ;  for  sitting  as  a  Court 
of  Chancery,  they  may  receive  secondary  evidence,  and  either  decide  on 
it,  if  necessary,  or  send  the  fact  intended  to  be  established  to  be  decided 
by  a  jury.     Sferrett's  Appeal,  419. 

2.  A.  having  released  a  debt  of  the  estate  of  which  he  was  executor, 
subsequently  settled  his  administration-account  in  the  Orphans'  Court, 
as  did  also  B.,  hisco-executor.     In  consideration  of  some  arrangement. 
B.  charged   himself  with  the  debt  thus  released  by  A.,  and  the  accounts 
were  confirmed.     Held,  that   the  confirmation  of  the  accounts  by   the 
Orphans'  Court  was  a  conclusive  discharge  of  A.,  from  all  liability  to  pay 
the  debt  released  by  him,  and  that  there  did  not  remain  such  a  jnoral 
obligation  on  his  part,  as  would  be  a  sufficient  consideration  to  support  a 
subsequent  promise  to  pay  it.     Such  promise  was  without  consideration 
and  there  could,  therefore,  be  no  recovery  upon  it.     McPherson  v.  Jiets, 
521. 

PARTITION. 

LIENS,  1,  2,  3,  4. 

PARTNERSHIP. 

JUDGMENT.  7.     WITNESS,  1. 

1.  A  due   bill  signed   by  one  partner  or  by  the  clork.  in   the  name  of 
the  firm,  is  prima  facie  evidence  that  it  was  given   fur  the  debt  of  the 
firm.     Foster  v.  Andrews,  100. 

2.  If  a  note  bo  given   by  one  partner,  in  the  name  of  the  firm,  for  his 
own   private  debt,  and   the  other  partner  upon   being   informed  of  the 
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transaction,  does  not  dissent,  or  give  notice  to  the  payee,  that  he  will  not 
be  liable,  he  shall  be  bound.     Foster  v.  Andrews,  160. 

3.  Two  partners  having  a  judgment,  one  of  the  partners  assigned  it  to 
a  third  person,  and  guaranteed  the  payment  thereof.  Held,  that  an 
action  could  not  be  supported  against  the  firm  on  such  guaranty,  with- 
out proof  that  both  partners  assented  to  the  making  of  it ;  or  knowing 
it,  did  not  dissent:  Hamill  v.  Purvis,  177. 

PARTY. 

An  objection  strictly  technical  may  be  waived  by  the  party  on  the 
record,  who  is  the  only  person  the  creditor  is  bound  to  know :  Johnston 
v.  Harvey,  82. 

PATENT. 

LANDS  AND  LAND  OFFICE. 

PENNSYLVANIA. 

TITLE  TO  LAND,  2,  3,  4,  5. 

PLEADING. 

•  ARBITRAMENT  AND  AWARD.  3,  5,  ATTORNEY.  ELECTION,  2.  EVIDENCE, 
22.  JUSTICE  OF  THE  PEACE  AND  ALDERMAN,'!.  PARTY,!.  PRACTICED, 
9,  11,  12.  SHERIFF  SALE,  9,  10.  STATEMENT,  1. 

1.  An  action  against  a  bidder  at  a  sheriff's  sale,  for  the  difference 
between  the  amount  of  his  bid,  and  that  at  which  the  land  was  struck 
down  at  a  subsequent  sale,  must  be  brought  either  in  the  name  of  the 
sheriff,  on  the  privity  of  contract,  or  in  that  of  some  one  who  was  injured 
Holds  hip  v.  Do  r  an,  9. 

2.  A  sheriff  may  after  the  return-day  of  his  writ,  sustain  an  action 
against  a  bidder  at   his  sale,  to  recover  from  him  the  amount  of  his  bid, 
without  having  first  tendered  to  him  a  deed.     Id. 

3.  When  a  suit  is  brought  "for  use11  without  specifying  the  persons 
for  whose  use  it  is  brought,  it  is  error  in   the  court   to  refuse  to  compel 
the  counsel  for  the   plaintiff  to  put  the  names  of  the  persons  to  whose 
use  it  is  brought  upon  the  record,  when  requested  by  the  defendant  so  to 
do.     Id. 

4.  Covenant  will  lie  against  an  assignee  of  a  lessee  of  part  of  the 
thing  demised.      Weidner  v.  Foster,  27. 

5.  A  plaintiff  having  brought  a  suit  upon  a  bond  and  declared   upon 
it  as  the  bond  of  four  persons  is  not  thereby  estopped,  in  another  action 
on  the  same  bond,  from  declaring  upon  it  as  the  bond  of  five  persons. 
Bank  of  Washington  v.  Harrington,  27. 

6.  An  action  on    the  case  is   the  most   appropriate  remedy  for   the 
recovery  of  the  value  of  specific  articles  not  tendered  or  delivered  on  the 
day  stipulated.     Roberts  v.  Realty,  63. 

7.  In  an  action  of  slander,  it  is  sufficient  if  the  words  be  laid  to  have 
been  spoken  "in  the  presence  of  divers  citizens,"  although  it  be  not  laid 
to  have  been  within  their  hearing.     Brown  v.  Brashier,  114. 

8.  A.  being  indebted  to  B.  held  certain  choses  in  action,  which  he 
assigned  to  C.  without  consideration,  and  took  the  benefit  of  the  insol- 
vent law.    Held,  that  if  this  arrangement  was  made  between  A.  and  C., 
for  the  purpose  of  preventing  B.  from  recovering  his  debt,  that  they  are 
both  liable  in  an  action  for  a  conspiracy  at  the  suit  of  B.     Penrod  v 
Mitchell,  126. 

9.  Such  action  will  not  abate  upon  the  death  of  the  plaintiff,  but  will 
survive  to  his  personal  representative.     Id. 

10.  Quaere.  Will  it  survive,  upon  the  death  of  the  defendant,  against 
his  personal  representative.     Id. 

11.  One  who  executes  a  notcaa  a  surety,  and  gives  it  to  the  principal 
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to  be  executed  by  him,  and  delivered  to  the  payee,  but  who  l>efore  co 
doing  alters  the  amount  mentioned  in  the  note  (Voin  a  greater  to  a  le«n 
sum,  cannot  take  advantage  of  such  alteration  upon  the  plea  of  non  til 
factum.  Oi/lc  v.  Graham,  132. 

12.  An  action  of  slander  will  not  lie  in  Pennsylvania  for  words  wpoken 
in  another  state,  when  the  offence  churned  by  those  words,  is  nut  indict- 
able in  that  state,  although  it  may  be  indictable  here.    Jtarclai/  v.  Thump- 
son,  14H. 

13.  If  two  or  more  join  in  a  prosecution,  without  reasonable  or  prob- 
able cause,  one  and  all  are  answerable  in  damages.     It  in  joint  and 
several.     Cotton  v.  ffuidekuper,  14'J. 

14.  One  who  participates  voluntarily  in  such  a  prosecution,  and  it  i* 
carried  on  with  his  consent,  countenance  and  approbation,  is  a  partner 
in  the  transaction,  and  liable  for  the  consequences.     Id. 

15.  A  non-joinder  of  a  participator,  can  only  be  taken  advantage  of, 
if  at  all,  by  plea  in  abatement.     Id. 

16.  A.  signed  his  name  to  a  blank  paper  and  pave  it  to  H..  for  whom 
he  had  agreed  to  be  surety  to  C.,  for  money  about  to  be  borrowed.     H. 
got  the   money,  and  wrote  a  joint  and  several  note,  together  with  his 
own  signature,  arid  put  a  seal  to  it,  above  the  signature  of  A.,  and  also 
a  seal  to  the  signature  of  A. :  Held,  That  in  a  suit  on  the  note,  against 
B.  alone,  he  could  not  avail  himself  of  these  circumstances,  as  a  defence, 
upon  the  plea  of  nnn  estfactmn.     Patierxnn  v.  Patterson,  200. 

17.  An  action  to  recover  damages  for  negligence  in  the  execution  of 
work,  employment,  trust  or  duty,  under  a  contract,  is  not  cognisable  be- 
fore a  justice  of  the  peace.     The  proper  action  is  a  special  action  on  the 
case.     It  is  substantially  for  a  tart,  although  a  tort  dcducible  from  the 
existence  of  a  contract.     Zell  v.  Arnold,  292. 

18.  When  a  note  is  given  for  the  payment  of  a  certain  sum  of  money, 
within  a  certain  time,  to  be  paid  in  furniture  ur  other  specific  articles; 
until  the  day  of  payment,  the  payer  has  an  election  to  pay  either  in 
money,  or  in  such  specific  articles  ;  but  after  the  day  of  payment  is  past, 
his  right  of  election  is  gone,  and  the  payee's  right  to  demand  the  money 
is  absohate.     In  a  suit  upon  such  a  note,  if  there  has  been  no  tender  of 
the  specific  articles,  a  statement  under  the  Act  of  180(3,  is  sufficient. 
Church  v.  Feterow,  301. 

19.  When  an  action  is  on  a  contract  with  the  decedent;  or  for  a  fort 
to  the  goods  before   they  have  actually  come  to  the  executor's  posses- 
sion ;  it  can  be  maintained  by  him  only  on  the  decedent's  title,  and  con- 
sequently only  in  a  representative  character  ;  but  when  it  is  a  contract, 
expressed  or  implied,  which  sprung  up  or  has  been  created  since  the  de- 
cedent's death  ;  or  for  a  lort  to  the  goods  in  the  executor's  possession  ;  or 
for  converting  them,  having  escaped  from  his  possession  :  or  for  the  price 
of  them,  having  been  sold  by  him  ;  it  can  be  maintained  only  in  his  own 
right,   and  the   naming   himself  executor,  will   not  change  its  nature. 
Kline  v.  Gtilliart,  41)0.' 

20.  An  assignee  or  grantee  of  land,  may  maintain  an  action  of  coven- 
ant against  any  of  the  prior  grantors  or  assignors,  who  have  entered 
into  a  general  warranty  of  the  title  ;  and  this,  whether  he  has  a  general 
warranty  or  not  to  himself      DC  C/iaumont  v.  Forsythe,  f>07. 

21.  The  Act  of  Assembly  of  tlu-  2*th  of  March  1814,  directs  the  pay- 
master to  keep  an  account  of  moneys  received  and  paid  by  him.  and  to 
pay  over  any  balance  which  may  remain  in  his  hands,  to  such  person  as 
the  brigade  inspector  shyll  direct  :    //«/«/,  That  the  brigade  inspector  may. 
himself,  sustain  an   action   for  the   balance  against  the   paymaster,  and 
the  book  of  accounts  kept  by  him  is  evidence  of  such  balance.     Joitfs  v. 
Rocket/feller,  MO. 


580  INDEX. 

POOR. 

A.  having  no  resident  settlement  in  the  state  of  Pennsylvania,  received 
an  injury  in  the  township  of  Fennanah,  which  rendered  him  incapable 
of  supporting  himself,  he  was  taken  into  the  township  of  Milford,  where 
he  had  the  means  of  supporting  himself  for  six  days,  when  he  became 
chargeable  ;  an  order  of  maintenance  was  obtained  from  two  justices,  by 
the  person  at  whose  house  the  pauper  was,  directed  to  the  overseers  of 
the  poor  of  Milford  township.  Soon  after  the  pauper  died,  and  was 
buried  by  the  individual :  Held,  That  the  person  who  maintained  and 
buried  the  pauper  could  not  recover  from  the  township  of  Milford 
Overseers  v.  McCoy,  432. 

POWER. 

EVIDENCE,  22.     EXECUTORS  AND  ADMINISTRATORS,  1. 

If  he  who  puts  a  note  into  the  hands  of  an  agent  for  collection,  is  but 
an  agent  himself,  he  who  collects  the  money  cannot  retain  at  all,  if  he 
is  aware  of  the  circumstances;  he  who  is  ultimately  entitled  to  the 
money  may  revoke  the  power  of  him  who  was  appointed  to  receive  the 
money  at  any  time,  although  the  evidence  of  the  debt  to  be  collected 
was  a  note  to  his  agent.  Grant  v.  Seitsinger,  525. 

PRACTICE. 

COSTS,  5,  6.  MANDAMUS,  1,  2.  ORPHANS'  COURT,  1.  PLEADING,  9,  10. 
VERDICT.  1,  2,  3. 

1.  On  an  issue  being  joined,  to  ascertain  the  amount  due  upon  a  judg- 
ment, given  as  security,  the  court  has  a  right  to  order,  that  the  plain- 
tiff's account  or  statement  of  the  amount  due  to  him,  shall  be  considered 
as  prima  facie  evidence  of  his  claim ;  and  it  is  not  error  to  instruct  the 
jury,  that  the  burden  of  proof  falls  upon  the  defendant,  to  show  pay- 
ment of  the  debt,  or  why  it  should  not  be  paid.     Gray  v.  Jlrackeitridge, 
75. 

2.  The  petition  and  affidavit  of  a  party  to  a  suit,  to  compel  the  pro- 
duction of  papers  by  the  opposite  party  need  only  describe  such  papers 
•with  reasonable  certainty.      Coicles  v.  Cowles,  J39. 

3.  On  an  application  to  compel  the  production  of  papers,  very  much 
is  left  to  the  sound  dircretion  of  the  court ;  and  when  it  is  exercised,  it 
will  require  a  strong  case  to  induce  this  court  to  reverse  their  judgment. 
Id. 

4.  A  judgment  by  default  against  a  defendant,  in  an  action  on  the 
case,  for  the  non-production  of  papers,  or  for  not  assigning  sufficient 
reason  why  he  does  not  produce   them,  is  an  interlocutory  judgment ; 
and  the  sum  due  may  be  liquidated  by  inquisition.     Id. 

5.  A  verdict,  finding  a  sum  in  favor  of  a  defendant,  may  be  given,  in 
debt,  covenant,  or  any  action  on  contract,  where  two  persons  have  been 
dealing  together.     Le  Barron  v.  Harriott,  154. 

6.  Upon  a  judgment,  entered  on  a  special  verdict,  being  reversed  by 
the  Supreme  Court,  and  sent  back  to  be  more  particularly  stated,  the 
cause  may  be  arbitrated  by  either  part}-.     Kteinbrook  \.  Steinbrnok,  lf»5. 

7.  Where  the  plaintiff   has  only  entitled    himself  to  claim    nominal 
damages,  and  the  jury  find  a  verdict  for  the  defendant,  the  court  will 
not  set  aside,  unless  the  question  of  right  or  title  to  property  of  value 
should  be  involved  in  the  suit,  and  affected  by  the  verdict.     Allen  v. 
Sawyer,  325. 

8.  A  judgment  on  a  scire  facias  to  substitute  parties,  is  merely  inter- 
locutory, and  therefore  not  ground  for  a  writ  of  error.     Jiachtnan  v. 
Johns,  330. 

9.  Where  parties  have  been  erroneously  substituted  on  a  scire  facins, 
they  will  have  remedy  whenever  it  is  ascertained  by  a  definitive  judg- 
ment, that  they  have  received  an  injury.     Id. 
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10.  Where  a  case  stated,  omitted  to  find  the  amount  of  rent*  and  pro- 
fits for  which  judgment  should  lie  given  for  the  plaintiff,  and  the  court 
below  had  rendered  judgment  for  the  defendant,  thin  court  revenged  the 
judgment  and  awarded  :i  venire  facia*.      Commonwealth  v.  ffantz,  333. 

11.  Where  suit  is  brought  in  the  name  of  a  nominal  plaintiff,  for  the 
use  of  another,  by  the  Act  of  Assembly  of  the  2.'»d  April    1*21),  the  suit 
does  not  abate  by  the  death  of  the  nominal  plaintiff.     Mehuft'ij  \.  Share, 
361. 

12.  If  issue  in  fact  lie  joined  upon  the  replication  to  a  f.i«in  in  abate- 
ment, and  fipund  for  the  plaintiff,  the  jury  should  assess  the  daraagfg, 
and  the  judgment  is  peremptory  for  the  delay,  quod  rtcuperd,  and  not 
quod  respondeat.     Id. 

13.  On  the  15th  January  1812,  an  action  of  ejectment  was  tried,  and 
a  verdict  and  judgment  rendered  for  the  defendant,  upon  which  a  writ 
of  error  was   issued   to  May  term    IK  12;  on   the   29th    May    1*12,  the 
Supreme   Court  reversed   the  judgment;    on   the   2Xth  July   1K2'.»,  the 
record  which  remained  in  the  Supreme  Court  was  transmitted  ;  and  on 
the  22d  of  July  IHoO,  the  defendant  offered  to  plead  that  the  «uit  had 
been  abandoned  and  discontinued  under'the  above  stated  facts,  which 
was  overruled:  He/d,  That  on  a  reversal  of  a  judgment,  either  party 
might   have   taken   back   the  record,  but  as   long  as  it  remains  in  the 
Supreme  Court,  the  action  is  still  pending;  the  defendant  not  having 
taken   any  steps  in  the  cause,  ho  acquiesced  in  the  delay,  and  had  no 
reason  to  complain.     Star  v.  BradJ'ord,  384. 

14.  Where  an  agreement  to  enter  an  amicable  action  against  several 
defendants,  one  of  whom  was  a   married  woman,  at  the  time  of  its  exe- 
cution, contained  a  stipulation,  "  that  no  advantage  be  taken  bv  either 
party,  as  to  the  form  of  suit,  or  the  liability  of  the  parties  in   it,"  it 
seems  that  after  verdict  and  judgment  in  the  Circuit  Court,  a  nolle  pro- 
sequi,  as  to  the  feme  covert,  may  be  entered  in  the  Supreme  Court,  to 
which   the  cause   has  been   carried  by   the   appeal   of  the  defendants. 
Gratz  v.  I'tulipx,  410. 

lf>.  An  appeal  lies  from  the  Circuit  to  the  Supreme  Court,  on  the 
refusal  of  the  former  to  take  off  a  nonsuit,  entered  by  consent  of  plain- 
tiff's attorney,  his  objections  to  a  continuance  having  been  overruled, 
and  the  cause  ordered  on  to  trial.  Philips  v.  Gratz.  412. 

1(>.  The  conscientious  scruples  of  a  Jew  to  appear  in  court  and  attend 
to  the  trial  of  his  cause  on  Saturday,  the  Jewish  Sabbath,  is  no  ground 
for  the  continuance  of  his  cause,  id. 

17.  On  a  tales  de  circumstatttibus,  bystanders  only,  or  those  actually 
present  in  court,  can  lie  selected  and  returned  as  jurors.     /</. 

18.  A  summons  in  debt  issued  against  A..  1J.  and  ('..  trading  under 
the  firm  of  A.  and  Company,  which  is  served  upon  A.  alone,  a  rule  of  ref- 
erence entered  which  is  served  upon   A.  alone:  arbitrators  chosen,  who 
report  "that  after  hearing  the  parties,  their  proof."  .to.,  they  find  for  the 
plaintiff  a  certain   sum.  upon  which  a  general  judgment  is  entered,  and 
an  execution  issued  :    //</(/,  that  such  judgment  is  void  as  to  B.  and  C.. 
and  that  an  execution  against  them  on  such  judgment,  although  issued 
more  than  seven  years  after  the  rendition  of  tSo  judgment,  may  be  set 
aside  on  a  writ  of  error,      lirctrn  v.  AV/.vo,  427. 

1(J.  When  a  recognisance  entered  into  on  an  appeal  from  ajustico  ot 
the  peace  is  defective,  the  proper  mode  to  proceed  is  to  obtain  a  rule 
upon  the  appellant  to  perfect  ins  appeal  within  a  given  time,  or  show 
cause  why  it  should  not  be  dismissed.  But  it  is  error  in  the  Court  of 
Common  1'leas  to  quash  such  appeal  in  the  first  instance.  Huntingdon 
v.  Jackson,  4i>l . 

20.  A  cause  being  ordered  on  for  trial  in  the  Circuit  Court,  the  plain- 
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tiff  not  being  ready  for  trial,  took  a  nonsuit ;  at  the  next  court  he  moved 
the  court  to  take  off  the  nonsuit,  which  was  refused,  whereupon  lie  ap- 
pealed. Held,  that  the  appeal  was  too  late.  Black  v.  Pollock,  480. 

PRESCRIPTION  AND  PRESUMPTION. 

FRAUDS  AND  PERJURIES,  '2.  LIMITATIONS,  7.  INTESTATE  AND  DECE- 
DENT, 12.  VENDOR  AND  VENDEE,  1. 

I.  The  presumption  of  satisfaction  which  arises  as  to  a  bond,  condi- 
tioned for  the  payment  of  money,  after  the  lapse  of  twenty  years,  is 
equally  applicable  to  an  administration  bond  :  and  the  proof  of  circum- 
stances to  prevent  the  presumption  of  payment  from  beginning  to  run 
one  year  after  the  date  of  the  bond,  rests  with  the  plaintiff.  McLean  v. 
Finley,  97. 

'2.  The  exhibition  of  an  administration  account  in  the  register's  office, 
within  the  period  of  twenty  years  before  suit  brought,  is  not  such  an  act 
on  the  part  of  the  administrator  as  will  take  the  case  out  of  the  rule.  Id. 

3.  There  is  no  general  rule  in  a  case  like  this  by  which  the  force  of 
circumstances  of  counter-presumption  may  be  safely  determined  ;  and 
the  whole  may  be  properly  left  to  the  jury  as  a  matter  purely  of  fact.   Id. 

4.  C.  Built  for  15.  a  house,  in  the  summer  of  1X13,  and  afterwards,  on 
the  9th  October  1813,  they  entered  into  articles  of  agreement  by  which 

B.  covenanted  to  convey  to  C.  the  land  on  which  the  house  had  been 
built  for  3000/.,  2000/.  to  be  paid  about  the  middle  of  May  then  next, 
and  10<)/.  on  the  20th  May  in  every  year,  until  the  whole  purchase-money 
should  be  paid.      1>.  died  in  the  spring  of  1814,  not  having  executed  a 
deed,  but,  by  his  will,  he  directed  the  contract  to  be  carried  into  execu- 
tion by  his  executors.     G.  and  W..  his  widow,  the  executors  of  his  will, 
on  the  7th  of  June  1814,  executed  a  deed  to  C.,  and  signed  a  receipt 
thereon  for  the  consideration  of  3(K)0/.,  and  took  from  C.  and  M.  a  bond 
for  18I2/.,  payable  on  the  20th  June  1814,  which  was  subsequently  paid, 
and  ten  bonds,  for  100Z.  each,  payable  according  to  the  contract.     It  did 
not  appear  how  the  difference  between  18122.  and  2<KX)/..  the  hand-money, 
had  been  paid.     When  tlie  first  bond  became  due  in  1815,  (.1.,  the  execu- 
tor, presented  it  for  payment.     C.  then  claimed  to  set  off  his  account  for 
building  the  house,  and  G.  told  him  to  prove  it.  and  postpone  the  set-off 
till  the  next  bond  should  become  due.     In   1817  G.  sent  two  bonds  due 
in  1810  and  1817,  by  K.  to  C.  ;  C.  then  claimed  his  set-off;   E.  took  the 
account,  and  put  a  receipt  on  the  bond  of  1817  for  the  money  paid,  and 
this  account  "which,  if  accepted  by  G.  and  W..  will  be  in  full."     Suit 
was  brought  by  the  executors  on  the  bond  of  1817.  rejecting  the  set-off, 
to  August  term  1818;  in  this  suit  C.  claimed  his  set-off.     This  suit  in 
1823  was  reached  for  trial,  when  the  attorney  of  the  defendants  not 
being  ready  to  meet  the  demand,  confessed  judgment:  at  the  time,  or 
immediately  after  judgment  was  confessed.  P..  the  attorney  of  the  execu- 
tors, said  there  was  another  bond  which  would  fall  due  in  1824,  and  if 

C.  hail  a  just  account,  he  would  have  an  opportunity  of  making  his  de- 
fence on  the  other  bond.     P.  had  not  the  bond  of  1824  then  in  his  pos- 
session, but  he.  as  attorney  of  the  executors,  brought  suit  upon  it  to 
August  term  1824.     Held,  in  that  suit,  that  the  account  of  C.,  which  was 
claimed  as  a  set-off,  was  barred  by  the  Stutute  of  Limitations.     Crist 
v.  lir indie,  251. 

.0.  A  lt(jid  presumption  arose  in  the  absence  of  proof  how  the  difference 
between  the  amount  of  the  judgment-bond  for  18 1  '21.  and  2000/.,  the 
amount  of  the  hand-money,  had  been  paid,  that  the  set-ofl'  of  C.  had  been 
settled  in  the  payment  of  that  sum.  /(/. 

PRINCIPAL  AND  SURETY. 

BILLS  or  EXCHANGE  AND  PROMISSORY  NOTES.  1.    BOND,  1.    EVIDENCE,  3. 
1.  The  liability  of  a  surety  of  an  officer  is  commensurate  in  duration 
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with  the  commission  of  his  principal.     Hank  of  Wimhimjlon  v.  Ilarriny- 
ton,  27. 

2.  The  contract  of  a  surety,  being  without  u  beneficial  consideration, 
is  not  to  l»e  extended  beyond  its  strict  technical  import.      Id. 

3.  The  cashier  of  tin  incorporated  bank  gave  n  bond  with  sureties  con- 
ditioned  that  he  would  "well  and  truly  perform   the  duties  of  cashier.'' 
By  the  act  of  incorporation  the  bank  was  required  to  pay  annually  to  the 
state  treasurer  H'IX  per  cent,  of  the  amount  of  dividends  ;  on  failure  of 
which  fora  specified  time,  the  charter  was  thenceforth  to  become  "  abso- 
lutely null  and  void,  and  of  no  effect  whatever."  and  the  bank  to  be 
"dissolved,  unlawful  and  unincorporated,"  except  inasmuch  as  corporate 
capacity  should  be  necessary  t<>  the  enforcement  of  contract*  made  by  it 
or  with  it.  before  the  period  of  its  delinquency.     Within  that  specified 
time,  by  the  omission  of  the  cashier,  the  six  per  cent,  on  the  dividends 
was  not  paid  to  the  state  treasurer,  by  which  the  charter  was  forfeited  in 
the  beginning  of  January  1818;  by  an  act  passed  the  2d  February  ensu- 
ing, the  charter  was  "  revived  and  continued  in  as  full  force  and  ample 
a  manner  as  if  no  forfeiture  had  taken  place/'      Ifef<l,  that  the  sureties 
were  not  liable  to  the  bank  for  the  defaults  of  the  cashier,  which  hap- 
pened subsequently  to  the  act  of  restoration.     Id. 

4.  M.  had  a  judgment  against  W.,  who  conveyed  his  land  toC  ,  and  on 
this  W.  and  0.  executed  a  bond  and  warrant  to  M.  to  secure  the  judg- 
ment-debt, which  was  ultimately  paid  by  C.,  who  subsequently  re-con- 
veyed to  W.  and  claimed  to  be  substituted  for  M.  in  the  character  of  a 
surety.     Ifild,  that  C.  having  had   the  means  of  payment  put  into  his 
hands  by  W.,  had  himself  become  the  principal  debtor:  and  it  was  not 
competent  for  C.,  in  order  to  avoid  the  effect  of  this,  to  allege  that  the 
conveyance  to  him  was  fraudulent  and  void,  its  object  having  been  to 
elude  W.'s  creditors.      Monroe  \.   \Vallwe.  173. 

5.  When  a  creditor  has  it  in  his  power  to  receive  a  part  of  his  debt  out 
of  the  estate  of  the  principal  debtor,  who  is  deceased,  and  does  not  avail 
himself  of  it,  the  surety  Avill  be  thereby  discharged  pro  lanto.     Itamsai/ 
v.   Westmoreland  Hank.  203. 

0.  S.  devised  two  plantations  in  trust,  to  apply  the  rents  to  the  mainten- 
ance of  his  brother  and  his  family  during  his  life;  and  bequeathed  :?10<N), 
with  directions  to  apply  the  interest  and  any  part  of  the  principal  which 
the  trustees  should  deem  necessary  to  the  same  object,  and  to  divide  the 
residue  at  the  brother's  death  among  the  children.  A  judgment  was 
recovered  against  the  brother  and  two  sureties  :  and  having  paid  part  of 
the  debt,  he  and  the  sureties  prevailed  with  the  trustees  to  advance  the 
residue  on  the  credit  of  the  judgment,  of  which  they  took  an  assignment. 
llrlil,  that  the  judgment  was  not  satisfied  a*  against  the  sureties,  and  that 
they  were  compilable  to  pay  the  same.  /V/<//>  v.  Stewart.  2X.r>. 

7  In  IS2*  A.,  as  the  surety  of  B.,  confessed  a  judgment  to  K.,  which  in- 
cluded a  judgment  of  B.  to  M..  obtained  in  1S22.  which  latter  judgment  it 
was  verbally  agreed  A.  should  have.  A.  and  B..  in  1S24.  gave  their  judg- 
ment-bond to  ()..  to  prevent  the  sale  of  <Vs  goods,  which  O.  had  levied 
on.  These  goods  were  then  handed  to  A.  as  a  surety,  and  0.  at  once 
entered  judgment  on  the  bond  of  A.  and  B.  K.  issued  an  execution  on 
his  judgment,  and  to  satisfy  the  same  sold  the  property  thus  given  to  A. 
as  .a  security,  and  some  of  A.'s  own  property.  In  1S27  the  proceeds  of 
the  real  estate  of  B..  which  were  insufficient  to  pay  off  all  the  judgments 
against  him,  were  brought  into  court  for  distribution  ;  and  the  question 
was  whether  O.  or  I),  (to  whom  after  the  money  was  in  court.  A.  ha  i 
assigned  the  judgment  of  B.  to  M  .  which  A  claimed  as  liaving  paid  otF. 
and  under  the  verbal  agreement  K  was  entitled  to  the  money.  Held,  that 
D.  (who  came  in  after  the  right  of  the  creditors  had  attached,  of  which 
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he  had  notice),  stood  precisely  in  the  place  of  A.,  affected  with  nil  the 
equity,  secret  or  apparent,  which  existed  between  A.  and  0. ;  and  there- 
fore that  A.,  or  his  assignee,  D.,  could  not  take  this  money  in  opposition 
to  0.,  to  whom  A.  was  indebted  by  the  judgment  of  A.  and  B.  to  him, 
which  was  unsatisfied,  and  because  substantially  O.'s  property  had  paid 
the  judgment  of  B.  to  M.,  in  which  A.  claims  to  be  subrogated.  Erb's 
Appeal,  296. 

.8.  A  female  having  appealed  from  the  judgment  of  a  justice  of  the 
peace  and  entered  into  a  recognisance  with  a  surety  in  the  usual  terms, 
it  was  held,  that  there  could  be  no  recovery  against  the  surety  in  such 
recognisance  upon  a  breach  of  its  condition.  Thomas  v.  S/etcarf,  475. 

9.  A.  died  intestate  :  his  real  estate  was  appraised  and  confirmed  by 
the  Orphans'  Court  to  B.,  one  of  his  sons  ;  C.  became  the  surety  of  B. 
in  the  recognisances  to  the  other  heirs,  when  an  agreement  was  made 
that  B.  should  have  one-half  of  the  land  and  should  pay  one-half  of  the 
recognisance.  B.  and  C.  took  possession  of  the  land  and  had  it  divided 
between  them  by  a  line,  C.  being  liable  to  pay  B.  SICK)  for  the  difference 
in  value  of  the  parts.  C.  did  not  pay  the  one-half  of  the  recognisances, 
nor  the  $100  to  B.  C.'s  interest  was  sold  by  the  sheriff,  and  B.  without 
having  tendered  a  deed  to  C.  or  the  purchaser,  brought  an  ejectment  for 
the  land.  Held,  that  he  was  entitled  to  recover  a  verdict,  conditioned 
that  it  should  be  released  upon  the  payment  of  the  money  within  a 
specified  time,  which  C.  was  bound  to  pay.  Nagle  v.  Patterson,  504. 

PURCHASER. 

FRAUDS  AND  PERJURIES,  2.     INTESTATE  AND  DECEDENT,  3. 

RECOGNISANCE. 

INTESTATE  AND  DECEDENT,  6.  PRINCIPAL  AND  SURETY,  2.  VENDOR 
AND  VENDEE.  11.  12,  14,  15,  16. 

1.  When  upon  an  indictment,  the  jury,  under  the  Act  of  Assembly, 
acquit  the  defendant  and  determine  that  he  shall  pa}'  the  costs  of  prose- 
cution, the  court  cannot  decree  the  forfeiture  of  the  recognisance  of  the 
defendant  (being  present)  and  his   bail,  to  compel  the  payment  of  the 
costs ;  nor  upon  such  decree  can  the  recognisance  be  forfeited  at  a  term 
subsequent  to  that  to  which  it  bound  the  defendant  to  appear,  when  the 
defendant  did  not  appear.  Keefhater  v.  Commonwealth,  240. 

2.  Recognisance  being  for  an  appearance  at  the  next  and  not  at  every 
succeeding  sessions,  are  to  be  discharged  at  the  end  of  the  term  by  com- 
mitting the  prisoners,  delivering  them  on   new  bail,  or  setting  them  at 
large.     Id. 

RENT. 

LANDLORD  AND  TENANT. 

A  mortgage  of  a  rent-charge  is  but  a  surety  for  the  debt,  and  without 
possession  or  demand  of  payment  does  not  amount  to  an  absolute  trans- 
fer. Weidner  v.  Foxier,  23. 

ROADS  AND  BRIDGES. 

1.  If  an  order  to  viewers  be  taken  out  of  the  clerk's  office,  without 
the  seal  of  the  court  or  the  signature  of  the  officer  to  it.  it  is  a  defect 
and  not  a  mere  informality  which  the  court  may  amend  after  the  report 
of  the  viewers   is  made  and  returned   into   the  office,     liryson's  Road, 
207. 

2.  Great  latitude  must  be  allowed  to  viewers  in  locating  a  road  ;  par- 
ticularly as  respects   the   ground   which   thev  may  deem  most  suitable. 
Id. 

3.  The  Act  of  Assembly  requires  thnt  viewers  should  be  sworn  before 
they  enter  upon  their  duties;  if  they  first  perform  the  duties  and  are 
afterwards  sworn,  it  is  a  fatal  exception  to  their  report.     Id. 
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4.  Depositions  taken  and  filed  in  the  Court  of  Quarter  Sessions  and 
sent  up  with  the  record  on  a  certiorari,  may  be  read  in  this  court  in  nup- 
portof  an  exception  founded  upon  fact.     Bryitm't  Road,  2O7. 

5.  The  Act  of  the  23d  of  April   1825  doe*  not  give  the  Quarter  Ses- 
sions power  to  vacate  absolutely  a  state  road.      It  expressly  forbids  a 
vacation  unless  when  the  view  or  review  supplies  another  route.    View.1* 
and  reviews  may  be  granted  under  the  Act  of  1*2.'*  and  that  of  1*29, 
to  vacate  and  change  the  route  of  a  state  road  before  it  has  been  opened. 
State  Road  from  Gettysburg,  2S9. 

6.  The  Huntingdon,  Indiana  and  Cambria  Turnpike  Company  cannot 
recover  toll  for  travelling  on  their  road  from  individuals  by  action  ;  their 
only  remedy  is  to  demand  and  receive  it  at  their  toll  gates  erected  for 
the  purpose.      Turnpike  Co.  v.  lirotrn,  462. 

7.  The  benefit  which  results  to  individual  property  by  the  incorpora- 
tion of  a  company  and  location  of  a  public  road,  does  not,  in  contempla- 
tion of  law,  enter  into  the  consideration  of  the  contract  of  subscription  ; 
and  such  subscriptions  are  necessarily  subject  to  the  power  of  the  legis- 
lature to  change  the  location  of  a  road,  where  the  contrary  is  not  ex- 
pressly stipulated      Irvin  v.  Turnpike  Co.,  406. 

8.  Neither  the  Act  of  Assembly  of  1809  nor  that  of  1810  authorizes 
the  appointment  of  reviewers,  with  power  to  vacate  part  of  a  road  which 
had  never  been  opened  and  to  lay  out  another  in  its  stead,     lioad  Case, 
532. 

SET-OFF. 

LIMITATIONS,  4,  5,  6. 

1.  J.  J.  devised  to  E.  as  follows : — "  Item,  it  is  my  will  that  when  my 
estate  is  sold,  both   real  and   personal,  out  of  the  moneys  arising  from 
the  same.  I  allow  my  executors  to  give  E.  D.,  my  niece,  formerly  F.,  the 
sum  of  $1350,  lawful   money  of  the  United  States,  in  part  of  what  her 
husband,  J.  D.,  is  indebted   to   me,  the  above  to  be   in  full   of  all   her 
claims  against  my  estate."     ''  And  it  is  my  will,  that  if  my  wife  accepts 
of  dower,  as    within   set   forth,  she   shall    be  first  paid  by  my  executors 
and  E.  I),  next."     J.  J.  died  in  1817,  at  the  time  of  making  said  will. 
J.  D.,  the  husband  of  E.  D.,  was  indebted  to  the  testator  on  a  draft  of 
R.  M.  on  J.  I),  and  accepted  by  J.  D.,  for  ~>11/..  "».<?.,  dated   18th  Novem- 
ber 1830  ;  on  this  draft    there   was  written   by  the  testator,  a*  follows  : 
"  The  love  and  affection  I  have  for  E.  F.,  now  E.  D..  I  make  over  the 
principal  of  all/.,  ~>s..  and  make  over  my  right  unto  her  assigns :  wit- 
ness my  hand  and  seal,  this  28th  of  May    1807.     The  interest  to  l>e  to 
me  while  I  live."     On  this  draft    the   executors   of  J.  .1.  brought   suit 
against  the  administrators  of  J.   I>.  and  by  a  report  and  judgment  re- 
covered to  the  amount  of  the  interest  due  on  it.     J.  D.'s  estate  became 
insufficient  to  pay  his  debts,  but  before  this  was  discovered,  the  admin- 
istrators of  J.  D.  had  paid  E.  D.  sums  exceeding  ?2'>OO.      Evidence  of 
these  payments  were  exhibited  to  the  referees  in   the  suit  on  the  draft, 
and  it  was  admitted  that   E.  D.  was  unable  to  repay  such  advances.     In 
an  action  brought  by  E.  D.  against  the  executors  of  .1.  .1.,  to  recover  the 
said  legacy,  it  was  held  that  the  intention  of  the  testator  was.  to  declare 
the  legacy  payable  at  all   events,  leaving  it  to  the  chances  of  survivor- 
ship, whether  the  debt  due  by  the  husband  should  be  collected  and  paid 
to  his  wife,  as  part  of  the  testator's  estate  or  defalcated  as  satisfactory. 
Dunlop  v.  Johnston.  .">07. 

2.  The  Act  of  Assembly  which   gives  an  action    at   law  instead   of  a 
bill  in  equity,  was  not  intended  to  vary  the  legatee's  rights.      And   heiv 
a  chancellor  would  call   in  every  party  interested,  and  inquire  into  the 
value  of  the  plaintiff's  legacy  ami  what  she  hinl  actually  received.     Tho 
payment  made  by  her  husband's  administrators  to  her  was  in  their  own 
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wrong,  and  a  decastavit  as  respect*  the  executors  of  J.  J.,  but  these  ex- 
exutors  hud  a  right  to  treat  it  as  a  rightful  payment  of  her  legacy, 
which,  when  ratified  by  them  was  as  effective  as  if  the  payment  had 
been  made  on  their  previous  order,  and  amounted  to  a  satisfaction  of 
such  legacy.  Dunlop  v.  Johnston,  307. 

SETTLEMENT. 
POOR. 

SHERIFF. 

ESCAPE,  1.   JUDGMENT,  9.   PLEADING,  1,  2.    SHERIFF'S  SALE,  1,  2,  3,4. 

SHERIFF'S  DEED. 
SHERIFF'S  SALE. 

SHERIFF'S  SALE. 

EVIDENCE,  17,  18.  EXECUTION,  1.  FRAUDS,  1,  2.  INTESTATE  AND 
DECEDENT,  17.  LIENS.  1,  2.  3,  4,  5.  PLEADING,  1,  2.  PRINCIPAL  AND 
SURETY,  7.  VENDOR  AND  VENDEE,  15,  22. 

1.  Unless  a  bidder  is  notoriously  insolvent,  the  sheriff  cannot,  long 
before  the  return-day  of  his  writ,  make  a  return  that  the  purchaser  has 
not  paid,  and  therefore  unsold  for  want  of  buyers  ;  and  where  he  does 
so,  and  has  made  no  demand,  and  has  no  evidence  to  justify  him  in  so 
doing,  the  bidder  is  not  liable   for  a  differing  in  price.     Holdship  \. 
Duran,  9. 

2.  In  ordinary  cases,  there  is  no  reason  to  justify  a  sheriff  in  demand- 
ing the  money,  on  a  sale  of  lands,  before  he  can  give  a  title,  or  the  pur- 
chaser can  get  possession.     Id. 

3.  By  the  return  of  the  sheriff  of  a  sale  of  land,  and   the  acknowl- 
edgment of  the  deed,  the  title  to  the  land  is  vested  in  the  purchaser,  and 
the  sheriff  becomes  fixed  for  the  amount  bid.      Hartman  v.  Stahl,  223. 

4.  The  acknowledgment  of  the  sheriffs  deed  is  not  conclusive  evidence 
of  delivery,  but  taken  in  connection  with  the  fact  of  possession  of  the 
land  being  taken  by  the  vendee,  and  continued,  it  is  a  strong  proof  of 
it.     Id. 

5.  When  land  has  been  sold  upon  execution  by  a  sheriff,  who  returned 
the  sale  and  acknowledged  the  deed,  but  retained  it  as  security  for  the 
payment  of  a  part  of  the  purchase-money,  and  the  vendee  took  posses- 
sion of  the   land  which  was  afterwards   purchased  as   his   property  at 
sheriff's  sale,  and  the  second  vendee  brought  an  ejectment  against  one 
who  did  not  show  title  :  and  on   the  trial  of  the  ejectment  the  plaintiff 
paid   the   balance  due  the  sheriff  (who  was  then  out  of  office),  and  ob- 
tained the  deed,  which  he  gave  in  evidence,  it  was  held  that  the  plaintiff 
was  entitled  to  recover.     Id. 

(i.  By  the  payment  of  a  large  portion  of  the  purchase-money,  and  the 
delivery  of  possession,  the  sheriff's  vendee  acquires  an  interest  in  the 
land,  which,  although  it  ma}-  not  amount  to  a  legal  title,  is  subject  to 
execution  and  sale,  under  which  possession  may  be  recovered  from  one 
who  shows  no  title.  Id. 

7.  On  the  Oth  April  1830,  the  Act  of  Assembly  which  provides  that 
the  lien  of  a  mortgage  shall  not  be  affected  by  a  sheriff's  sale  was  ap- 
proved by  the  governor.  This  act  on  the  20th  of  April  was  published 
in  a  paper  printed  in  Adams  county,  and  on  the  23d,  in  a  paper  printed 
at  Harrisburg.  On  the  lOth  April  the  sheriff  of  Adams  county,  having 
previously  regularly  advertised  the  same,  sold  the  land  of  K.  to  D.,  who 
had  before  that  mortgaged  the  same  to  A.  Before  the  sale,  and  before 
the  passage  of  the  said  Act  of  Assembly.  S.,  as  the  attorney  of  the 
mortgagee,  he  Ix-'mg  also  the  attorney  of  the  plaintiff  in  the  execution, 
gave  notice  to  the  plaintiff  that  the  mortgage  money  would  be  claimed 
out  of  the  Hale.  It  was  the  understanding  of  the  sheriff,  and  the  geu- 
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eral  understanding  at  the  time  of  the  sale,  that  it  would  be  so  paid,  but 
the  said  Act  of  Assembly  wus  not  known  by  any  person  prewnt  at  the 
sale  :  Held,  that  the  mortgagee,  A.,  was  entitled  to  be  paid  his  mort- 
gage out  of  the  fund  raised  by  the  sale,  in  preference  to  a  Babaequent 
judgment  creditor ;  and  that  the  purchaser  took  the  land  sold  clear  of 
the  lien  of  the  mortgage.  S/niltze  v.  JJiehl,  273. 

8.  Where  at  the  time  of  a  wale  the  seller  or  any  person  present  repre- 
sents the  title  to  be  in  a  certain  way,  and  it  turns  out  not  to  be  so,  yet 
jw  against  the  person  making  the   representation,  it  shall  bo  as  repre- 
sented.    Id. 

9.  A  sheriff  is  bound  to  sell   the  debtor's  whole  interest  in  the  land, 
and  can  lawfully  reserve  nothing  for  him,  either  in  the  land  or  the  price 
of  it;  and  any  contract   to  do  this  in   prejudice   of  the  lien-creditors 
would  be  positively  illegal,  and   no  action  could   be  sustained,  nor  can 
the  defendant  by  any  transfer  to  another,  give  a  right  to  enjoy  the  fruit 
of  such  a  contract.     Reiyle  v.  Seiyer,  340. 

10.  The   only   remedy   for  a  misrepresentation,   not   fraudulent,  but 
affecting  the  rights  of  either  party  to  a  sheriff's  sale,  is  an  application 
to  set  aside  the  sale.     Id. 

11.  Under  the  Act  of  the  16th  of  April  1827,  entitled  "An  act  rela- 
tive to   the  distribution  of  money  arising    from  sheriffs'  and  coroners' 
sales,"  &c.,  an  appeal  does  not  lie  from  the  decision  of  the  Court  of  Com- 
mon Pleas,  setting  aside  a  sheriff's  sale.      YHIIIKJS  Appeal,  'WO. 

12.  Heal   estate   having   been   sold   by   the   sheriff,  on  an  execution 
against  an  heir,  to  whom  the  estate  descended,  it  was  held,  that  judg- 
ments against  the  ancestor  from  whom  the  estate  came,  must  be  paid  by 
the  sheriff  out  of  the  proceeds  of  the  sale.     Milliken  v.  Kendig,  477. 

SLANDER. 

1.  In  an  action  of  slander,  it  is  sufficient  if  the  words  be  laid  to  have 
been  spoken  "in  the  presence  of  divers  citizens,1'  although  it  be  not  laid 
to  have  been  within  their  hearing.     Broom  \.  Brathier,  114. 

2.  An  action  of  slander  will  not  lie  in  Pennsylvania  for  words  spoken 
in  another  state,  -when  the  offence  charged  by  those  words  is  not   indict- 
able  in    that  state,   although   it  may  be   indictable   there.     Jtarclay  v. 
Thompson,  14S. 

.">.  The  compromise  of  an  action  of  slander,  in  which  the  words  laid 
in  the  declaration  were  not  actionable,  is  a  good  consideration  for  a  note 
for  the  payment  of  money.  O'Keson  v.  Barclay,  531. 

STATEMENT. 

In  a  suit  brought  upon  a  due-bill  in  these  words:  ''On  the  1st  Octo- 
ber next,  due  A.  B.  R.,  two  bureaus  at  Carnahan's  shop,  in  Butler: 
Held,  that  the  cause  of  action  was  not  the  subject  of  a  statement,  under 
the  Act  of  the  21st  March  1*06.  Huberts  v.  Jieatty,  03. 

STATUTES. 

ACT    OK     ASSKMIH.V.         AlTE.M..      1.         BANKS.      1.        BOND,     2.       CRIMINAL 

LAW,  1,  2,  3.  FRATDS  AND  PERJURIES.  0.  JriHiMENT,  3.  LANDS  AND 
LAND  OFFICE,  1.  POOR,  1.  ROADS  AND  BRIDGES,  3.  TURNPIKE  AND 
TURNPIKE  COMPANIES,  1.  UNSEATED  LANDS,  1. 

SUBROGATION. 

PRINCIPAL  AND  SURETY. 

It  seems  that  whore  one  of  several  principals  pays  a  judgment,  ho  is 
not  entitled  to  be  substituted  to  obtain  contribution,  as  a  surety  i>  t«> 
obtain  payment  from  the  principal,  when  such  surety  pays  the  debt. 
Afehajfy  v.  Xhare,  361. 
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SUPREME  COURT. 
MANDANUS,  1,  2. 

SURETY. 

PRINCIPAL  AND  SURETY. 

SURVEY. 

LANDS  AND  LAND  OFFICE. 

The  surveyor-general  of  the  Commonwealth  had  power  to  adopt  a 
survey  made  the  10th  December  1776.  and  before  the  passage  of  the  Act 
of  5th  April  1782;  and  such  survey  is  valid  by  adoption,  whether  the 
return  was  made  by  a  deputy-surveyor  or  by  the  proprietary's  surveyor- 
general  ;  and  the  circumstance  that  John  Lukens  was  the  last  surveyor- 
general  under  the  proprietary  government,  and  the  first  under  the  Com- 
monwealth, cannot  affect  the  validity  of  his  acts  in  the  one  character  or 
the  other  ;  these  are  to  be  considered  reddendo  aingula  singulis,  as  if  they 
were  done  by  distinct  persons.  Brien  v.  Elliott,  49. 

SURVEYOR. 

LANDS  AND  LAND  OFFICE.     SURVEY,  1. 

The  discretionary  powers  of  the  surveyor-general,  under  the  Act  of 
the  5th  of  April  l~!S2,  are  much  greater  than  those  that  are  merely  inci- 
dental to  the  general  nature  of  the  office,  lirieii  v.  Elliott,  49. 

TAXES. 

HANKS,  5.    COUNTY  TREASURER.     UNSEATED  LANDS. 

TENANT  IN  COMMON. 

1.  A  judgment  against  a  tenant  in  common  does  not  prevent  a  parti- 
tion at  his  instance  against  whom  the  judgment  is,  or  that  of  any  other 
of  the  tenants.  If  partition  is  made,  the  lien  of  the  judgment  will 
attach  to  the  part  allotted  to  the  defendant  in  the  judgment.  So,  also, 
in  case  of  a  mortgage  on  an  undivided  share  of  land.  Batington  v. 
Clark,  115. 

'2.  In  such  a  case,  a  partition  may  be  made  without  suit,  if  fairly  done. 
Id. 

?>.  Where  any  one,  even  an  infant,  does  that  which  by  law  he  is  com- 
pellable  to  do,  such  as  making  equal  partition,  he  is  bound.  Id. 

TENDER. 

EVIDENCE,  21.     PLEADING,  1.     VENDOR  AND  VENDEE,  3,  4,  22,  23. 

TIME. 

CONTRACT,  3,  11,  12.     ELECTION,  1. 

TITLE  TO  LAND. 

EQUITY,  1,  2,  3.  EXECUTORS  AND  ADMINISTRATORS.  INTESTATE  AND 
DE<  EDENT,  3,  4.  LANDS  AND  LAND  OFFICE.  SHERIFF'S  SALE,  3,4,  5,  6,  7. 
UNSEATED  LANDS,  2.  3,  4.  VENDOR  AND  VENDEE,  1,  4,  23,  26. 

1.  Previously  to  the  act  passed  by  the  legislature  of  Virginia,  in  1779, 
a  title  to  waste  lands  in  tlr.it  state  could  not  be  acquired  by  improvement, 
llefore  that  time  those  lands  might  have  been  entered  and  patented  not- 
withstanding prior  settlements  by  others.  Brir.n  v.  Elliott,  49. 

'_'.  The  basis  of  the  compact  between  the  states  of  Pennsylvania  and 
Virginia  is  an  admission  that  the  jurisdiction  over  the  territory  shall  be 
taken  to  have  been  in  common,  and  that  the  claimants  under  one  stat« 
shall  be  entitled  to  the  same  protection  against  claimants  under  the 
Other,  that  they  should  he  entitled  to  between  themselves.  Id. 

3.  If  the  actual  origin  of  a  title  undor  either  state  be  the  earlier,  it  is  not 
to  be  overreached  by  a  law  of  the  othor,  assigning  to  the  opposing  title 
a  fictitious  origin  by  the  doctrine  of  relation.      /(/. 

4.  The  power  of  those  two  states  to  regulate  questions  of  title  to  the 
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soil,  even  at  the  expense  of  rights  previously  vested  under  either,  cannot 
now  be  questioned.  The  confederation  waH  the  compromise  of  an  inter- 
national dispute,  and  the  individual  whose  titles  were  jeoparded  had 
no  right  to  call  on  the  state  from  which  they  held  to  assert  their  rights 
to  the  soil.  Brien  v.  Elliott,  49. 

5.  A  Virginia  certificate  is  not  conclusive  evidence  of  the  facts  stated 
in  it;  a  Pennsylvania  claimant  may  show  fraud,  mistake  or  trust.     Id. 

6.  When  a  person  has  a  right  of  entry  into  lands  and   does  enter,  it 
will  always  he  taken  that  he  entered  under  that  right,  and  not  as  a  tres- 
passer.    "Me  Master  v.  Hell,  ISO. 

7.  By  the  return  of  a  sheriff  of  a  sale  of  land,  and  the  acknowledgment 
of  the  deed,  the  title  to  the  land  is  vested  in   the  purchaser,  and  the 
sheriff  becomes  fixed  for  the  amount  hid.     Ilartman  v.  Stahl,  223. 

8.  When  land  has  been  sold  upon  execution  by  a  sheriff  who  returned 
the  sale  and  acknowledged  the  deed,  but  retained  it  as  security  for  the 
payment  of  a  part  of  the  purchase-money,  and  the  vendee    took  posses- 
sion of  the  land  which  was  afterwards  purchased  as  his  property  at  sher- 
iff's sale,  and  the  second  vendee  brought  an  ejectment  against  one  who 
did  not  show  title,  and  on  the  trial  of  the  ejectment  the  plaintiff  paid  the 
balance  due  the  sheriff  (who  was  then  out  of  office),  and  obtained  the 
deed,  which  he  gave  in  evidence,  it  was  held  that  the  plaintiff  was  enti- 
tled to  recover.     Id. 

9.  By  the  payment  of  a  large  portion  of  the  purchase-money,  and  the 
delivery  of  possession,  the  sheriff's  vendee  acquires  an  interest  in  the 
land,  which,  although  it  may  not  amount  to  a  legal   title,  is  subject  to 
execution  and  sale,  under  which  possession  may  be  recovered  from  one 
who  shows  no  title.     Id. 

10.  By  an  agreement  under  seal,  two  brothers,  T.  and  W.,  exchange 
possession  of  farms  which  it  is  supposed   their  father  intends   to  give 
them  respectively  by  his  will,  T.  throwing  in   a  part  of  his  own   land 
(fifty  acres).     The  father  made  his  will,  leaving  to  each  immediately,  or 
through  the  intervention  of  trustees,  the  farm  he  had  intended  for  the 
other,  and  desired  T.  to  make  assurance  of  the  fifty  acres  pursuant  to 
the  agreement.     W.  died,  living  the  father,  who  by  codicil,  directs  his 
executors  to  sell  the  fifty  acres,  and  with  the  proceeds  pay  certain  notes 
of  W.,  on  which  he  was  endorser,  as  also  a  debt  due  from  W.  to  T.,  and 
apply  the  residue   to  trusts  in  favor  of  W.'s  children.     T.,  after  the 
death  of  the  father,  conveys  the  fifty  acres  to   the  trustees  of  W.'s  chil- 
dren.    The  administrators  of  W.,  under  an  order  of  the  Orphans'  Court, 
sold  the  fifty  acres  ;  in  a  suit  brought  by  one  of  the  creditors  of  W.  against 
his  administrators,  it  was  held  that  W.  had  no  estate  in  the  fifty  acres 
which  could  be  subjected  to  the  satisfaction  of  his  debts.     Eichtlbcrger  a 
Estate  v.  Jameson,  399. 

11.  Whatever  puts  a  party  upon  inquiry  amounts  to  notice,  provided 
that  inquiry  became  a  duty,  and  would  load  to  the  knowledge  of  the  re- 
quisite fact   by  the  exercise  of  ordinary  diligence   and   understanding. 
Lodijc  v.  Xinwitton,  439. 

TRESPASS. 

COSTS. 

TRUSTS. 

FRAUDS  AND  PERJURIES.  INTESTATE  AND  DECEDENT,  3.  WIM.,  1. 
1.  E.  was  the  guardian  of  W..  and  with  her  money  purchased  land  in 
trust  for  her,  by  a  deed,  in  which  the  trust  was  not  declared  ;  he  after- 
wards made  an  assignment  of  this  land  to  trustees  for  the  payment  of 
his  debts.  The  trustees  sold  it,  and  before  the  distribution  of  the  fund. 
W.  gave  notice  of  her  claim,  and  brought  suit  for  the  money.  Held,  that 
she  was  entitled  to  recover.  HW/'v.  Eichdbcrger,  340. 
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2  An  agent  appointed  to  collect  money,  shall  not  buy  a  note  of  his 
principal  at  a  discount,  and  retain  the  whole  amount  of  it  out  of  the 
money  collected ;  but  shall  only  retain  the  amount  which  he  gave  for 
the  note.  An  agent  must  deal  fairly  with  his  principal.  Grant  v.  $eit- 
singer,  525. 

TURNPIKE  AND  TURNPIKE  COMPANIES. 

The  legislature  passed  an  act  to  authorize  the  incorporation  of  a 
company  for  the  purpose  of  making  a  turnpike  road,  between  specified 
points ;  books  were  opened  by  the  commissioners  appointed  to  take  sub- 
scriptions of  stock,  at  two  different  places  on  the  contemplated  route  : 
but  subscriptions  to  an  amount  sufficient  to  authorize  the  granting  of  a 
charter,  were  not  obtained.  A  supplement  to  the  original  act  was  then 
passed  which  divided  the  contemplated  road  into  two  parts,  authorized 
the  granting  of  two  charters,  and  provided,  that  those  who  originally 
subscribed  for  stock,  at  a  certain  place,  should  be  members  of  one  of  the 
companies  ;  and  that  those  who  subscribed  at  another  place  should  be 
members  of  the  other.  Held,  that  the  latter  act  is  unconstitutional,  and 
that  one  of  said  companies  cannot  recover  from  an  original  subscriber, 
the  amount  of  stock  subscribed  bv  him.  Indiana  and  Ebensbnrg  Tur>i- 
pike  Co.  v.  Phillip.*,  184. 

UNSEATED  LANDS. 

1.  The  3d  sect,  of  the  act  passed  in  1804,  providing  for  the  sale  of  un- 
seated  lands  for  taxes,  is  a  statute  of  timitations.      Ybun>/  v.  H»sack, 
162. 

2.  The  defendant  in  ejectment,  having  shown  a  duplicate,  found  in  the 
commissioner's  office,  in  which  the  land  in   dispute  was  charged  with 
a  tax  ;  a  warrant  to  the  sheriff ;  the  sheriffs  sale  list,  and  a  deed  from 
the  sheriff  for  the   land,  and   that  he  had  been  in   possession   for  ten 
years  ;  it  was  held  that  a  plaintiff  who  had  a  legal  title  could  not  recover 
the  land  in  an  action  commenced  more  than  five  years  after  such  sale  by 
the  sheriff.     Id. 

3.  The  object  of  the  Act  of  13th  March  1815  was  to  make  the  sale  for 
taxes  and   treasurer's  deed  confer  a  title  without  proof  of  any  one  pre- 
requisite, except  that  the  land  was  unseated,  and  that  a  tax  was  charged 
by  the  commissioners,  regularly  or  irregularly,  that  this  tax  was  unpaid, 
and  the  land  sold  and  not  redeemed  within  two  years.    Ilublei/  v.  Kei/ser, 
496. 

4.  A  plaintiff  whose  land  was  sold  for  taxes  in  1806,  is  effectually 
barred,  by  the  Act  of  April   1804,  from   recovering   the  land   from  the 
purchaser,  who  had  been  in  possession  of  it  more  than  five  years  after 
such  sale  and  before  suit  brought.     Bradford  v.  DornseiJ]  503. 

VENDOR  AND  VENDEE. 

CONTRACT,  1,  2.  EQUITY,  1,  2,  3.  EVIDENCE,  21.  FRAUDS  AND  PER- 
JURIES, 1.  PLEADING,  1,  2.  SHERIFF'S  SAKE,  1,  2,  3.  4,  5,  6. 

1.  The  circumstance  of  a  purchaser  taking  a  deed  with  a  general  war- 
ranty, does  not  form  the  slightest  presumption  that  he  Knew  the  title  not 
to  be  without  suspicion  ;  and  the  affirmance  by  a  judge,  in  his  charge  to 
the  jury,  of  his  opinion,  as  a  matter  of  fact,  that  it  does,  is  not  error. 
Robinson  v.  Justice.  19. 

2.  J.  sold  a  house  and  lot  to  R.  by  article  of  agreement,  and  delivered 
the  possession  upon  receiving  one-half  of  the  purchase-money  :  J.  after- 
wards brought  an  ejectment  to  compel  the  payment  of  the  balance  and 
recovered  a  judgment,  to  be  released  on  the  payment  of  the  money  within 
nine  months. 

After  the  lapse  of  nine  months  N.  obtained  a  judgment  against  R. 
Subsequently  J.  took  out  a  hab.faspos.,  which  was  put  into  the  hands 
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of  the  sheriff;  when  I),  loaned  to  II.  a  sum  of  money  sufficient  to  pay 
J.  J.  then  delivered  a  deed  to  II.  which  had  been  previously  executed, 
for  the  house  and  lot,  and  II.  immediately  executed  n  mortgage  to  I),  to 
secure  the  money  KO  advanced  by  him.  The  house  and  lot  was  after- 
wards sold  upon  the  mortgage  for  a  sum  insufficient  to  pay  both  X.'H 
judgment  and  D.'s  mortgage:  Jletd,  That  N.'s  judgment  was  entitled  to 
priority.  Lynch  \.  Darlh,  101. 

3.  S.  sold  to  P.  n  tract  of  land  by  articles  of  agreement,  by  the  terms 
of  which  a  part  of  the  purchase-money  was  to  be  paid  in  hand  and  th<j 
balance  "  as  soon   as  S.  should   deliver  P.  a  deed,  or  give  him  good  se- 
curity for  the  delivery  of  such  deed."     Twenty-two  yarn  sifter  tin;  date 
of  the  agreement,  P.  obtained  a  patent  for  the  land  from  the  Common- 
wealth,    flf.ld,  that  S.  could  not  sustain  an  action  of  ejectment  to  com- 
pel  the   payment  of  the   balance  of  the  purchase-money,  without  first 
having  tendered  a  deed  to  P.      Rimtherland  v.  Purry,  145. 

4.  K.  obtained  a  judgment  against  I.  which   bound  his  equitable  title 
to  a  tract  of  land  purchased  from  him  and  held  bv  articles  of  agreement 
with  G.     G.  subsequently  obtained  a  judgment  against  I.  in  an  action 
of  covenant  to  recover  a  Inilance  of  the  purchase-money,  upon  which  the 
land  was  levied  and  sold   by  the  sheriff  to  G.,  to  whose  judgment  the 
purchase-money  was  applied  by  a  judgment  of  the  court  in  a  feigned 
issue  between  K.  and  G.  to  try  the  right  thereto.     K.  afterwards  issued 
an  execution  upon  his  judgment  and  levied  and  sold  the  same  land  :  he 
became  the  purchaser  and  brought  an   ejectment  against  G.  to  recover 
the  land,  after  having  tendered   to   him  the  balance  of  the  purchase- 
money  due  by  I.  on  the  articles :   Held,  That  K.  was  not  entitled  to  re- 
cover.    Kerr  v.  Fttift'cy,  175. 

5.  Where  the  land  is  sold  by  public  vendue,  and  the  advertisement 
described  the  tract  as  containing  three  hundred  acres,  and  upon  the  day 
of  sale,  doubts  being  expressed  as  to  the  quantity,  the  vendor  said  '•  he 
would  sell  it  at  three  hundred  acres,  more  or  less,  he  would  sell  it  by  the 
acre,  and  it  should  be  measured  ;''  and  it  is  cried  and  sold  at  so  much  per 
acre,  the  vendee  is  bound  to  take  it,  although  upon  a  survey  it  is  subse- 
quently ascertained  that  there  is  an  excess  of  fortv-five  acres.    Ascum  v. 
Smith,  211. 

6.  If  the  vendee  refuse  to  carry  the  sale  into  execution,  and  the  ven- 
dor makes  a  re-sale  at  a  less  price,  the  vendee  is  liable  in  damages  to  the 
vendor  for  the  loss  sustained.     Id. 

I.  And  where  the  vendor  has  acted  bond  fide,  with  reasonable  care, 
the  measure  of  damages  is  the  difference  of  price  on  the  re-sale.     But  his 
conduct  may  be  so  grossly  improper  as  to  cast  a  loss  from  it  on  himself. 
Id. 

8.  Where  each  of  the  parties  to  a  contract  treat  a  matter  as  doubtful, 
and  is  content  to  take  the  risk  of  its  turning  out  in  a  particular  way. 
chancery  will  not  relieve  against  the  event.  Id. 

!>.  The  object  of  an  advertisement  for  a  public  sale  of  land,  is  to  give 
notice  of  the  fact  that  a  sale  is  intended  to  attract  bidders,  leaving  the 
terms  to  be  settled  on  the  ground.  The  conditions  of  sale  are  superaddod 
as  a  distinct  matter  by  the  auctioneer,  and  published  by  parol  or  writing, 
and  will  control  the  advertisement.  Id. 

10.  Where  at  the  time  of  a  sale,  the  seller  or  any  person  present  rep- 
resents the  title  to  be  in  a  certain  way,  and  it  turns  out  not  to  be  so,  vet 
as  against  the  person  making  the  representations,  it  shall  be  as  repre- 
sented. Winttzc  v.  Die/il,  1>7:'.. 

I 1.  B.  G.  died  intestate  seised  of  land  in  Lancaster  county,  and  sev- 
eral tracts  of  land  in  Dauphin  county.     D.  K.,  the  son-in-law  of  G.  B.. 
took  in  1807  the  lands  in  Dauphin  at  the  appraisement  in  the  Orphans' 
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court,  and  entered  into  a  recognisance  to  the  heirs,  embracing  the  aggre- 
gate valuation  of  these  different  tracts,  which  were  valued  separately. 
D.  E.  died  in  1809,  first  having  made  his  will,  directing  his  executors  to 
sell  real  estate,  to  pay  his  debts,  and  devising  to  his  wife,  tlie  daughter 
of  B.  G.,  a  legacy  of  100Z.  and  one-third  of  his  real  estate  for  life.  The 
legacy  was  paid  to  her  in  1809,  and  she  gave  a  receipt  for  it.  After  the 
death  of  D.  E.,  suits  were  brought  against  the  estate  of  B.  G.,  upon 
which  judgments  were  recovered  and  some  of  the  lands  taken  by  D.  E. 
were  sold  under  them  for  a  price  much  below  the  valuation  of  them. 
In  1813  the  executors  of  D.  E.  sold  one  of  the  tracts  taken  to  M.,  and 
covenanted  to  execute  a  deed  in  fee-simple  to  M.,  and  procure  and  deliver 
releases  from  the  heirs  of  B.  G. ;  a  second  article  was  subsequently,  in 
the  same  year,  made  between  them,  in  which  they  covenanted  to  refund 
in  case  M.  lost  the  land  by  counter  claim."  M.  went  into  possession, 
and  in  1814  paid  the  hand-money,  and  executed  bonds  for  the  balance 
of  the  purchase-money.  The  executors  then  executed  a  deed  to  M. 
The  executors  paid  several  of  the  heirs  of  B.  G.  in  full  and  several  in 
part,  and  took  general  receipts  from  each  on  account  of  his  interest  in 
the  recognisance,  and  in  1817,  the  executors  settled  an  administration 
account  in  which  they  took  credit  for  these  receipts.  In  a  suit  brought 
by  the  executors  on  two  of  the  bonds,  six  others  being  also  unpaid,  held, 
that  a  verdict,  finding  for  the  plaintiff,  by  the  direction  of  the  court,  the 
money  to  remain  in  court  until  releases  are  executed  or  the  lien  of  the 
recognisances  as  respects  the  land  sold  to  M.  removed,  was  as  favorable 
for  the  defendant  as  he  had  a  right  in  law  and  equity  to  claim,  and  that 
if  the  defendant  had  any  defence  at  all,  it  was  of  the  slightest  equitable 
shade.  Allen  v.  Gelz,  310. 

12.  The  recognisances  created  a  lien  on  the  tract  taken  by  D.  E.,  and 
sold  to  M.  only  to  the  amount  of  the  valuation  of  that  tract,  and  not  the 
amount  of  the  aggregate  valuation  of  all   the   tracts  taken  especially 
against  a  bonafide  purchaser.     Id. 

13.  By  receiving  and  accepting  legacy  bequeathed  to   her,  and  not 
asserting  any  claim  to  the  land   for  more  than  twenty-one  years,  the 
right  of  the  widow  of  D.  E.  to  her  share  of  the  land  in  fee-simple,  as  one 
of  the  heirs  of  G.  B.,  was  barred  :  the  lapse  of  time  connected  with  the 
adverse  possession  of  the  land  would  bar  her  by  the  Statute  of  Limita- 
tions.    Id. 

14.  As  the  encumbrance  was  known  by  the  defendant  when  he  bought, 
and  he  took  a  special  covenant  in  respect  to  it,  as  the  executors  had  no 
other  funds  to  satisfy  the  recognisance,  and  the   amount  due  by  the  de- 
fendant was  more  than  enough  to  pay  the  balance  due  the  heirs  on  the 
recognisance,  the  existence  of  the  encumbrance  did  not  bar  the  right  of 
the  plaintiff  to  recover.     Id. 

15.  Under  the  circumstances  of  the  case,  the  estate  of  D.  E.  was  en- 
titled to  a  credit  on  the  recognisance  to  the  amount  of  the  appraisement 
of  the  land  sold  at  sheriff's  sale,  to  pay  the  debts  of  B.  G.     Id. 

10.  The  payment  of  the  heirs  to  whom  the  recognisance  was  due  and 
their  receipts  were  enough  without  producing  formal  releases.     Id. 

17.  The  administration  account  in  which  these  receipts  were  credited, 
the  receipts  being  proved,  was  evidence.     Id. 

18.  Where  lands  are  taken  at  the  appraisement  in  the  Orphans'  Court, 
and  a  recognisance  entered  into  to  secure  to  the  heirs  their  proportions 
of  the  valuation  money,  and  the  heir  who  takes  sells  the  land  taken  and  the 
recognisees  suffer  twenty  years  to  elapse  without  any  proceeding  on 
their  part  on  the  recognisance,  or  claim  as  against  such  purchaser  the 
lands  so  taken  and  sold,  are  by  such  lapse  of  time  discharged  from  such 
recognisance  ;  although  payment  on  such  recognisances  may  have  been 
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made  within  that  period  by  the  heir  who  took  the  land  at  the  appraise- 
ment.    Allen  v.  Sawyer,  .'525. 

19.  Where  a  covenant  wan  made  in  article**  of  agreement  to  convey  a 
tract  of  land  so  taken  and  encumbered,  clear  of  encumbrances,  and  the 
vendee,  with  a  full  knowledge  of  such  encumbrance,  enters  into  itosnes- 
sion,  and  pays  his  purchase-money,  and  takes  a  deed  for  the  land  ;  and 
subsequently,  within  twenty  yearn  after  such  recognisance  was  entered, 
brings  an  action  of  covenant  on  the  article,  assigning  as  a  breach  that 
the  vendor  did  not  make  him  a  deed  clear  of  encumbrance.*,  and  at  the 
time  of  the  trial  twenty  years  had  elapsed  from  the  entering  of  the  re- 
cognisance,  whereby  his  land  was  discharged  ;  in   such   case   the  ven- 
dor   would    be    entitled    to  recover  nominal  damages  only,   and   if    a 
deed  had  not  been  given  a  proper  verdict  would  be  to  find  for  the  plain- 
tiff a  sum  sufficient  to  compel  the  vendee  to  make  a  deed,  to  be  released 
on  a  deed  being  made.     Id. 

20.  When  land  is  taken  at  the  appraisement  in  the  Orphans'  Court, 
and  the  heir  taking  it  enters  into  a  recognisance  to  the  other  hei™,  and 
takes  possession  and  holds  the  same,  and  receives  the  rents  and  profits, 
and  afterwards  the  land  is  sold  on  judgments  obtained  for  debts  due  by 
the  decedent,  although  the  heir  who  took  is  thereby  discharged  from  the 
appraised  value  of  the  land,  it  is  a  defence  in  equity,  and  he  is  bound  to 
pay  to  each  heir  hia  proportion  of  such  rents  and  profits,  and  he  may  be 
compelled  to  this  by  suit  on  the  recognisance.     Commonwealth  v.  Ilantz. 
333. 

21.  An  intestate  died  seised  of  several  tracts  of  land,  which  were  taken 
at  the  valuation  by  different  heirs,  who  respectively  entered  into  recog- 
nisances, one  of  them  being  the  administrator,  and  having  a  small  bal- 
ance of  the  personal  estate  in  his  hands.     Judgments  to  a  large  amount 
were  recovered  against  the  intestate,  on  which  the  land  was  all  sold,  and 
after  paying  these  debts,  a  small  balance  was  paid  by  the  sheriff  to  the 
administrator:   Held,  in  a  suit  brought  against  the  heir,  who  was  also 
the  administrator,  on  his  recognisance,  that  as  the  balance  of  the  personal 
estate,  added  to  the  sum  he  was  bound  to  pay  on  the  recognisance,  fell 
short  of  these  judgments,  he  was  not  so  bound  to  pay  it  towards  those 
judgments,  as  that  his  neglect  to  do  so  would  charge  him  with  any  loss 
which  occurred  on  the  sheriff's  sale.     In  such  suit  on  the  recognisance, 
the  plaintiff  is  not  entitled  to  recover  any  proportion  of  the  proceeds  of 
the  sheriff's  sale  paid  to  the  defendant  as  administrator,  after  satisfying 
the  judgments.     The  remedy  for  that  is   in  the  Orphans'  Court,  which 
will  compel  the  administrator  to  charge  himself  with  it.     Id. 

22.  A.  died  intestate ;  his  real  estate  was  appraised  and  confirmed  by 
the  Orphans'  Court  to  B.,  one  of  his  sons :  C.  became  the  surety  for  B. 
in  the  recognisance  to  the  other  heirs,  when  an   agreement  was  made 
that  B.  should  have  one-half  of  the  land,  and  should  pay  one-half  of  the 
recognisances.    B.  and  C.  took  posses*ion  of  the  land,  and  had  it  divided 
between  them  by  a  line  ;  C.  being  liable  to  pay  B.  one  hundred  dollars  for 
the  difference  in  the  value  of  the  parts.    C.  did  not  pav  the  one-half  of  the 
recognisance,  nor  the  one  hundred  dollars  to  B.     C.  s  interest  was  sold 
by  the  sheriff,  and  B.,  without  having  tendered  a  deed  to  C.,  or  the  pur- 
chaser, brought   an   ejectment    for  the  land:   Held,  that  he  was  entitled 
to  recover  a  verdict,  conditioned  that  it  should  be  released  upon  the  pay- 
ment of  the  money  within  a  specified  time,  which  C    was  bound  to  pay. 
Nagle  v.  Patterson,  504. 

22.  A.  covenanted  to  sell  and  convey  a  tract  of  land  to  B..  "by  a 
good  warranty  deed  in  fee-simple,"  in  consideration  of  $3270.  At  the 
time  the  agreement  was  entered  into,  A.  had  but  a  life-estate  in  the 
land  ;  subsequently  he  conveyed  by  deed,  with  general  warranty,  all  his 
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interest  in  the  same  land  to  his  son,  in  consideration  of  §2451.  MIH 
son,  and  other  children  in  whom  was  vested  the  fee,  then  convoyed  to 
B. ;  Held,  that  upon  the  tender  of  such  title  to  13.  the  vendee,  A.  was 
entitled  to  recover.  De  Chaumont  v.  Forsythe,  507. 

24.  An  assignee  or  grantee  of  land,  may  maintain  an  action  of  cove- 
nant against  any  of  the  prior  grantors  or  assignors,  who  have  enterod 
into  a  general  warranty  of  the  title;  and  this  whether  he  has  a  general 
warranty  or  not  to  himself.     Id. 

25.  A  covenant  to  convey  "  by  a  good  warranty  deed   in  fee-simple/' 
implies  an  obligation  on  the  part  of  the  vendor,  to  procure  a  patent  for 
the  land.     But  such  implication  is  so  qualified  by  the  clause,  "the  said 
vendor  is  to  be  at  no  expense  for  obtaining  the  patents,  or  any  other 
title,  voucher  or  document  which  the  said  vendee  will  think  proper  to  get 
for   his  own  personal  satisfaction  or  security,"  as  to  relieve  the  vendor 
from  such  obligation.     Id. 

2fi.  A  guaranty  of  title,  executed  and  delivered  by  a  vendor  to  a  ven- 
dee, is  not  merged  in  a  subsequent  deed  of  conveyance,  which  contains 
only  a  special  warranty.  Drinker  v.  Byers,  523. 

27.  A.,  by  articles  of  agreement,  sold  to  B.  a  tract  of  land,  containing 
a  certain  number  of  acres  and  perches,  and  subsequently  executed  a 
deed  of  conveyance  therefor,  and  received  B.'s  notes,  and  a  mortgage, 
to  secure  the  payment  of  the  purchase-money  ;  upon  a  suit  brought  upon 
these  notes,  it  was  held,  that  B.  could  not  avail  himself,  as  matter  of  de- 
fence, that  there  was  a  deficiency  of  eleven  acres  and  one  hundred  and 
twenty-three  perches,  in  the  quantity  of  the  land  conveyed.  The  arti- 
cles of  agreement  were  merged  in  the  deed.  Uayyerty  v.  Fagan,  533. 

VERDICT. 

COSTS,  6.     PRACTICE,  5,  6,  7.     VENDOR  AND  VENDEE,  22. 

1.  If  a  jury,  in  an   action  of  ejectment,  find  a  verdict  for  the  plain- 
tiff, and  that  he  shall  pay  the  defendant  a  specified  compensation  for  im- 
provements, and  make  that  a  condition   of  the  recovery,  a  judgment 
upon  such  finding  would  be  erroneous.     But  if  in  such   case,  the  jury 
award  a  just  compensation  to  the  defendant  for  improvements,  it  is  un- 
certain ;  and  perhaps  would  not  vitiate  the  part  which  is  certain,  the  ver- 
dict being  complete  without  it.     Allen  v.  Flock,  159. 

2.  A  verdict,  in  an  action  of  ejectment,  for  the  plaintiff,  and  which 
gives  costs  to  the  defendant,  is  bad,  and  would  be  reversed  on  error ;  but 
it  cannot  be  treated  as  a  nullity.     Id. 

3.  When  damages  or  costs,  or  both,  ought  to  be  assessed,  if  the  jury 
omit  to  assess  either,  the  plaintiff  may  still  make  the  verdict  good,  by 
releasing  his  right  to  either  or  both.     Id. 

VIRGINIA. 

TITLE  TO  LAND,  2,  3,  4,  5. 

WARRANT. 

LANDS  AND  LAND  OFFICE. 

WARRANTEE. 

VENDOR  AND  VENDEE. 

WIDOW. 

HUSBAND  AND  WIFE. 

WILLS. 

EXECUTORS  AND  ADMINISTRATORS.     LEGACY. 

1.  S.  devised  two  plantations  in  trust,  to  apply  the  rents  to  the  main- 
tenance of  his  brother  and  his  family  during  his  life;  and  bequeathed 
$1000,  with  directions  to  apply  the  principal  and  any  part  of  the  interest 
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WILLS. 

which  the  trusses  should  deem  necessary,  to  tin-  mime  object,  and  to 
divide  tlic  residue,  at  the  brothers  death,  union;;  the  children.  A  judg- 
ment was  recovered  against  the  brother  and  two  sureties ;  and  having 
paid  part  of  the  debt,  lie  and  the  sureties  prevailed  with  the  trustees  to 
advance  the  residue,  on  the  credit  of  the  judgment  of  which  they  took 
an  assignment:  Meld,  that  the  judgment  was  not  satisfied  as  ajrairiht  the 
sureties,  and  tliat  they  were  corapcllable  to  pay  the  same.  JJeluu  v.  Steic- 
art,  2S5. 

2.  By  an  agreement  under  weal,  two  brothers.  T.  and  \V.,  exchange 
possession  of  farms  which  it  is  supposed  their  father  intends  to  pve 
them  respectively  by  his  will,  T.  throwing  in  a  part  of  hin  own  land 
(fifty  acres).  The  father  made  his  will,  leaving  to  each  immediately,  or 
through  the  intervention  of  trustees,  the  farm  he  had  intended  for  the 
other,  and  desired  T.  to  make  assurance  of  the  fifty  acres,  pursuant  to 
the  agreement.  W.  died  living  the  father,  who,  by  codicil,  directs  hid 
executors  to  sell  the  fifty  acres,  and  with  the  proceeds  pay  certain  nott-n 
of  W.,  on  which  he  was  endorser  ;  as  also  a  debt  due  from  W.  to  T.,  ami 
apply  the  residue  to  trusts  in  favor  of  W.'s  children.  T.,  after  the 
death  of  the  father,  conveys  the  fifty  acres  to  the  trustees  of  W.'s  chil- 
dren. The  administrators  of  W.,  under  an  order  of  the  Orphans'  Court, 
sold  the  fifty  acres ;  in  a  suit  brought  by  one  of  the  creditors  of  W. 
against  his  administrators,  it  was  held  that  W.  had  no  estate  in  the  fifty 
acres  which  could  be  subjected  to  the  satisfaction  of  his  debts.  Eichtl- 
beryer's  Administrators  v.  Jameson,  3'J9. 

WITNESS. 

EVIDENCE,  12,  I'.',. 

One  partner  is  not  a  competent  witness  for  his  copartner,  in  an  action 
brought  against  him,  which  arose  out  of  a  partnership  transaction  ;  nor 
can  he  be  made  so  by  a  release  from  liability  to  contribute.  JSlack  v. 
Marvin,  138. 
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